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DRTBRMINBD  IK  THB 


SUPREME   COURT 


OP 


THE  STATE  OF  IOWA, 


AT 


DBS  MOINES,  OCTOBER  TERM,  A.  D.  1887, 

JX  Tax  FOBTT-FritST  TBAB  OF  THB  8TATB. 


present: 


How.  AUSTIJI  A.DlMS,CinBF  Justice. 
WILLI \M  H.  SEEVERS, 
.TOSKPH  ft.  REED,  I    r„^^^ 

JAMES  H.  ROTHROCK,       ^  JrooBi. 
"     JOSEPH  M.  BECK. 


Bathb  v.  The   Deoatub   County  Agbioultubal  Society. 

1.  Agrioultural  Sooiety:  bmployicekt  of  hackmbn  bt  officers: 
ultra  teres:  liability  for  keolioence.  The  defendant  in  a  cor- 
poration organized  to  further  the  interests  of  agricultare,  to  improve 
and  encourage  the  breeding  of  fine  stock,  to  hold  expositions  of  agricul- 
tural product-i  and  stock,  to  hold  and  give  annual  fairs,  and 
to  do  and  perform  everything  necessary  and  incident  thereto.  Held 
that  there  was  nothing  in  the  articles  of  incorporation,  either  by  express 
provision,  or  arising  therefrom  by  implication,  which  authorized  the 
officers  of  the  society  to  employ  hackmen  to  convey  persons  to  and  from 
the  fair  grotm  is;  and  that  for  the  negligence  of  the  persons  so  employed 
the  society  was  not  liable. 
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Bathe  y.  The  Decatur  County  Agricultural  Society. 

Appeal  from  Decatur  District   Court — Hon.  John  W. 

Habyey,  Judge. 

Wednesday,  Ootobeb  19. 

Action  to  recover  for  an  injury  alleged  to  have  been  done 
to  the  plaintiff's  mare  by  one  Clark  and  one  Wilson,  as 
employes  of  the  defendant.  There  was  a  demurrer  to  the 
petition,  and  the  demurrer  was  sustained.  The  plaintiff 
electing  to  stand  upon  his  petition,  judgment  was  rendered 
against  him  for  costs.     He  appeals. 

E,  TF".  Curry ^  for  appellant. 

S,  A.  Oatea  (&  Bro.  and  Bullock  db  Hoffmany  for  appellee. 

Adams,  Ca,  J. — ^Tlie  petition  shows  that  the  defendant  is 
a  corporation,  organized  to  further  the  interest  of  agriculture, 
to  improve  and  encourage  the  breeding  of  fine  stock,  to  hold 
expositions  of  agricultural  products  and  stock,  to  hold  and 
give  annual  fairs,  and  to  do  and  perform  everything  neces- 
sary and  incident  thereto;  that  in  the  fall  of  1885  the  defend- 
ant held  its  annual  fair  at  its  fair  grounds  in  Decatur  county, 
near  the  town  of  Leon;  that,  for  the  purpose  of  increasing 
the  attendance  and  the  gate  receipts,  the  officers  of  the 
defendant  employed  one  Clark  and  one  Wilson  to  convey 
people  in  their  own  conveyances  from  the  town  of  Leon  to 
the  fair  grounds;  that  Clark  and  Wilson,  while  so  engaged, 
ran  their  team  negligently  against  the  plaintiff's  mare,  and 
caused  her  death.  The  defendant  demurred  to  the  petition, 
upon  the  ground,  among  others,  that  it  does  not  appear 
that  the  defendant  had  authority  to  employ  Clark 
and  Wilson,  as  alleged,  and  thereby  assume  responsi- 
bility for  their  conduct  as  employes. 

The  powers  of  a  corporation  are  such  as  are  expressly  pro- 
vided in  the  articles  of  incorporation,  and  such  others  as 
are  reasonably  incident  to  the  exercise  of  such  powers. 
The  plaintiff  contends  that  the  employment  of  Clark   and 
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Wilson  to  convey  people  to  the  fair  grounds  was  incident  to 
the  holding  of  a  saccessfal  fair;  as  there  would  be  no  fair 
without  attendance.  This  might  be  conceded,  if  attendance 
depended  upon  conveyances  provided  by  the  defendant, 
and  it  was  so  understood  by  the  members  of  the  society 
at  the  time  they  joined  it.  But  there  is  nothing  in 
the  petition  which  shows  this  to  be  so.  In  the  absence  of 
any  showing  to  the  contrary,  we  may  assume  that  the  mem* 
bers  of  the  society  joined  it  with  the  understanding  that  all 
persons  desiring  to  attend  tbo  fair  would  be  able  to  procure 
conveyances  in  their  own  way,  and  without  any  provision 
therefor  by  the  society.  Furnishing  conveyances  is  a  distinct 
business,  in  which  any  one  might  engage,  and  the  presump- 
tion would  be  that  the  supply  would  be  equal  to  the  demand. 
In  our  opinion,  then,  there  is  nothing  in  the  articles  of  incor- 
poration, either  by  express  provision,  or  arising  therefrom  by 
implication,  that  authorized  the  officers  of  the  society  to 
employ  Olark  and  Wilson.  If  this  is  so,  the  defendant  never 
became  responsible  for  their  conduct,  and  the  demarrer  to 
the  petition  was  rightly  sustained. 

Affismbd. 


78      18 
82    731 I 

AbTS  y.   OULBSBTSON   BT  AL.  78     isl 

86   74i; 

1.  Appeal;  squiTr  casb:  bbportbr*b  kotbs:  tbansla^tion:  tiicb  of        ts    is 

FILING.    la  order  to  entitle  the  appellant  in  an  eqaity  case  to  a  trial  de  -^ — j^ 

novo  in  this  court,  the  translation  of  the  short -hand  reporter *8  notes  fli  481 

must  be  filed  in  the  trial  court  within  six  months  after  the  date  of  the  73    13 

judgment  appealed  from;  ( Merrill  v,  Boiee^  69  Iowa,  653;)  and  a  claim  ^  ^' 

that  a  translation  was  made  and  placed  among  the  papers  within  that  ^    ^ 


time  cannot  be  considered,  as  tue  fact  claimed  does  not  appear  of  record. 


78      13 
lOR    142 


Appeal  from  Carroll  District  Court — Hon.  0.  F.  Loof-       tb    la 

^'^  ^  116    7»4 

boubow,  Judge. 
Wbdnbsday,  Octobbb  19. 
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This  is  an  action  for  the  foreclosare  of  a  mortgage.  There 
was  a  decree  for  the  defendants.     Plaintiff  appeals. 

E.  If,  Betzer  and  Cole,  Mc  Vey  db  Glark^  for  appellant. 

H.  W.  Macomher  and  Oeo.  W.  Paine^  for  appellees. 

KoTHROOK,  J. — This  cause  was  submitted  to  this  court  at 
the  December  term,  1886,  and  an  opinion  was  filed  at  the 
March  term,  1887.  (71  Iowa,  ?S6.)  By  reference  to  that 
opinion,  it  will  be  seen  that  the  cause  was  submitted  with 
certain  motions  and  an  agreement  to  dispense  with  a  trans- 
cript, unless  this  court  should  be  of  opinion  that  a  trans- 
cript was  necessary  to  a  proper  disposition  of  the  appeal,  in 
which  case  counsel  for  appellant  was  to  be  granted  a  reason- 
able time  to  file  the  transcript.  The  opinion  filed  set  aside 
the  submission,  and  continued  the  cause  to  give  time  to  file 
the  transcript,  which  having  been  done,  the  cause  is  again 
submitted. 

The  appellees,  in  an  amended,  or  rather  an  additional, 
abstract,  denied  the  correctness  of  appellant's  abstract,  and 
averred  that  the  testimony  was  not  reduced  to  writing  and 
filed  and  certified  within  six  months  after  the  trial;  that  the 
stenographer's  notes  of  the  testimony  were  filed  within  six 
months;  but  the  same  were  not  transcribed  into  long- hand 
and  filed.  This  additional  abstract  was  controverted  by 
counsel  for  appellant;  and,  on  the  19th  day  of  April,  1887, 
a  complete  transcript  was  filed,  from  which  we  are  for  the 
first  time  enabled  to  determine  the  quesl'.on  in  dispute  as  to 
the  record. 

It  appears  from  the  transcript  that  the  cause  was  tried  at 
the  November  term,  1885,  and  that  the  original  short-hand 
notes  were  filed  and  properly  certified  by  the  judge  at  that 
term.  The  decree  was  entered  on  the  4th  day  of  February, 
1886,  and  an  appeal  was  taken  on  the  3d  day  of  May,  1886. 
The  transcript  shows  that  the  translation  of  the  short-hand 
notes  was  not  filed  in  the  clerk's  oflice  until  April  13,  1887, 
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and  more  than  a  year  after  the  decree.  This  was  not  within 
time.  The  translation  of  the  short-hand  notes  is  reqnired  to 
be  filed  within  six  months  from  the  rendition  of  the  decree. 
Merrill  v.  Bowe^  69  Iowa,  653.  It  is  claimed  that  a  trans- 
lation was  made  and  placed  qmong  the  papers  in  the  case 
within  the  proper  time,  and  that  it  was  lost  or  mislaid.  Bat 
we  are  reqnired  to  take  the  record  in  the  court  below  as  we 
find  it  in  the  transcript,  and  it  does  not  show  that  any  trans- 
lation was  filed  until  April  13, 1887.  This  is  an  equity  case, 
to  bo  heard  de  novo  in  this  court,  if  heard  at  all,  and  it  fol- 
lows that,  as  the  evidence  was  not  properly  made  of  record, 

the  decree  of  the  district  court  must  be 

Affibmed. 


7S      15 

Gesbish  y.  Seaton  et  al.  ^ 

78     IB 

1.  Judgment:  without  koticb  to  defend aht:  setting  abide:  orio-  ^^®  "^^ 
INAL  debt  barred  BY  STATUTE.  A  judfirmenfc  rendered  without  serv- 
ice of  notice,  or  other  process  required  by  law,  is  void  for  want  of  juris- 
diction of  the  court  rendering  it;  and  such  a  judgment  will  be  set  aside 
and  epjoined  in  chancery;  but  not  if  the  party  holdin^r  it  lias  a  valid 
claim  on  which  it  was  rendered,  to  which  there  is  no  defense.  But  where 
the  cause  of  action  on  which  the  void  judgment  was  rendered  was 
barred  bv  the  statute  of  limitations  at  the  time  of  the  bringing 
of  the  action  to  set  aside  the  judgment,  held  that  it  was  no 
longer  a  subsisting  claim,  and  that  the  judgment  should  be  set  aside. 

2. : :  ACTION  to  SET  aside:  statute  of  limitations.    The 

statute  of  limitations  does  not  begin  to  run  against  a  right  of  action  to 
set  aside  a  judgment  rendered  without  notice  to  the  party  until  such 
party  discovers  the  fact  of  its  rendition;  (Code,  §  2530;)  and  the  action 
may  be  brought  at  any  time  within  five  years  after  such  discovery. 
(Code,  §  2529,  pax.  4.) 

Appeal  from  Linn  District  Court — Hon.  James  D.  Giffbk, 

Judge. 

Wednesday,  Ootobeb  19. 

This  is  an  action  by  which  the  plaintiff  seeks  to  enjoin  the 
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collection  of  a  judgment  against  him,  which  he  alleges  to  be 
void.  Tliere  was  a  decree  in  the  court  below  for  the  plaint- 
iff,  and  defendants  appeal. 

E,  G.  Preston  and  Ckas.  A,  Clarkj  for  appellants. 

Blake  cfe  Hormel^  for  appellee. 

BoTHBOOE,  J. — I.  It  appears  from  the  evidence  in  the 
case  that  on  the  24:th  day  of  February,  1869,  the  plaintiff 

and  one  Gleason  executed  a  promissory  note  to 

1.  JUDGMENT":       ,  ,     ^         ,  rr  »         a«»'/n  i  i         .  i 

Without  ^       the  defendant  Hunt  for  £6i>2,  payable  in  twelve 

notice  to  de-  ^         ->  tr  j 

fendant :  set-  months,  with  interest  at  the  rate  of  10  per  cent 

ting  aside:  '  '^ 

bareed  by^^*  per  annum.  An  action  was  brought  upon  said 
statute.  jj^j^Q  ^y  Hunt  in  the  Linn  district  court,  in  which 

action  both  the  plaintiff  and  Gleason  were  named  as  defend- 
ants. A  formal  judgment  was  rendered  against  both  the 
plaintiff  and  Gleason,  in  April,  1870,  for  the  amount  of  the 
note,  with  interest  and  costs.  The  plaintiff,  Gerrish,  never 
was  served  with  notice  of  the  action,  and  never  had  any 
knowledge  of  the  same  until  some  time  in  the  year  1882, 
when  he  learned  that  a  formal  judgment  had  been  rendered 
against  him.  Since  the  making  of  said  note  the  plaintiff, 
Gerrish,  has  been  continuously  an  actual  resident  of  this 
state.  The  plaintiff*  demands  that  the  judgment  be  canceled 
as  being  rendered  without  jurisdiction,  and  therefore  void. 

The  foregoing  are  the  material  facts  in  the  case,  upon 
which  the  court  found  the  rights  of  the  parties  to  be  as  fol- 
lows: <'I  find,  then,  as  matter  of  law,  that  said  judgment 
is  null  and  void,  and  that  in  this  action  the  defendant  would 
not  be  entitled  to  a  judgment  for  any  amount  against  the 
plaintiff,  the  note  being  barred,  and  nothing  being  admitted 
as  now  due;  and  that  plaintiff  is  therefore  entitled  to  a  decree 
herein  as  prayed,  at  cost  of  defendants.  Decree  and  judg- 
ment will  therefore  be  entered  accordingly,  as  of  last  day  of 
March  term  of  said  court  in  favor  of  plaintiff." 

The  cause  has  once  before  been  in  this  court  on  a  demurrer 
to  the  petition.  (See  66  Iowa,  682.)  It  was  there  held  that 
the  petition  presented  a  good  cause  of  action,  and  that  the 
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demarrer  was  erroneoasl j  sustained.  We  there  said  that  ^*  a 
judgment  rendered  without  service  of  notice  or  other  pro- 
cess required  by  law  is  void  for  want  of  jurisdiction  in  the 
court  rendering  it.  This  familiar  rule  of  the  law  need  not 
be  supported  by  a  citation  of  authorities.  Such  a  judgment 
will  be  set  aside  and  process  enjoined  thereon  by  chancery. 
But  this  relief  will  not  be  granted  if  the  party  holding  such 
void  judgment  has  a  valid  claim  whereon  it  was  rendered,  to 
which  there  is  no  defense." 

It  appears  to  us  that  the  above  quotation  from  the  former 
opinion  disposes  of  the  present  appeal.  It  is  true  that  it 
appeared  from  the  evidence  upon  the  trial  that  Gerrish,  the 
plaintiff,  executed  the  note,  and  that  he  had  never  paid  it. 
The  evidence  does  not  show  whether  or  not  it  has  been  paid 
by  Gleason.  Perhaps,  as  the  judgment  appears  to  be  unpaid, 
and  an  execution  has  been  issued  thereon,  it  should  be  pre- 
sumed that  it  has  not  been  paid.  But  we  do  not  think  this 
is  a  controlling  fact  in  the  case.  The  facts  show  that  Gerrish 
has  a  good  defense  to  the  note.  It  has  long  since  been  barred 
by  the  statute  of  limitations.  As  the  judgment  is  absolutely 
void  for  want  of  jurisdiction  of  the  person  of  Gerrish,  he 
cannot  be  placed  in  any  worse  position  than  be  would  have 
been  if  no  judgment  had  been  rendered  against  him;  and  if 
an  action  were  now  commenced  upon  the  note  he  has  a  com- 
plete defense  thereto.  The  judgment  was  properly  set  aside 
and  vacated,  not  because  he  has  a  good  defense  to  the  judg- 
ment, but  because  the  claim  upon  which  it  is  founded  is  not 
now  a  valid  claim  against  him,  and  he  has  the  right  to  be 
placed  in  the  same  position  with  reference  to  the  claim  that 
he  would  have  if  no  suit  had  ever  been  commenced  upon  it. 

IL  It  is  claimed  by  appellants  that  this  action  to  cancel 
the  judgment  and  enjoin  its  collection  is  barred  by  the  stat- 
^ .  ute  of  limitations.     It  is  provided   by  section 

SSide"  suuuto  2530  of  the  Code  that,  "  in  actions  for  relief  on 
01  uiniiaaons.  ^^^  g^und  of  fraud  or  mistake,         »         ♦         * 

the  cause  of  action  shall  not  be  deemed  to  have  accrued  until 
Vol.  LXXIII— 2 
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the  fraud,  mistake  or  trespass  complained  of  shall  have  been 
discovered  by  the  party  aggrieved." 

This  action  is  grounded  upon  a  mistake  in  taking  a  judg- 
ment against  a  party  without  having  personal  jurisdiction  of 
him,  and,  as  the  plaintiff  did  not  discover  the  mistake  until 
the  year  1882,  the  statute  of  limitations  did  not  commence 
to  run  until  that  time,  and  the  action  was  brought  in  the 
month  of  August,  1884,  and  within  proper  time,  and  under 
subdivision  4  of  section  2529  of  the  Code. 

We  think  the  decree  of  the  district  court  must  be 

Affibmsd. 


Mabion  County  v.  Galvin. 

I.  Taxation:  i^s^sssMSKT:  penalty  for  refusing  to  make  oath  to 
INVRNTORY.  A  tax-payer  cannot  be  made  liable  to  the  penalty  pre- 
Hcribed  by  §  824  of  the  Code,  for  refusing  to  make  oath  or  affirmation  to 
the  inventory  of  his  taxable  property,  nnless  it  is  shown  that,  before  the 
oath  or  affirmation  was  demanded  by  the  assessor,  the  latter  informed 
him  of  the  valuation  put  upon  his  property,  and  of  his  riprht  to  appear 
before  the  board  of  equalization  for  a  change  of  the  assessment,  if  he 
felt  aggrieved  thereby,  as  required  by  §  2,  Chap.  109,  Laws  of  1880. 

Appeal  from  Marion  Circuit  Court, 
Wepnesday,  October  19 

Action  under  the  statute  to  recover  of  the  defendant  a 
penalty  for  refusing  to  make  oath  or  afBrmation  to  the  cor 
rectness  of  the  inventory  of  his  taxable  property  as  given  by 
him  for  taxation.  There  was  a  trial  to  the  court,  and  judg- 
ment was  rendered  against  the  defendant  as  claimed.  He 
appeals. 

Stone  dk  Gamble^  for  appellant. 

T.  J.  Anderson,  for  appellee. 

Adams,    Ch.    J.— In    1885,    and    again    in    1886,    the 


OCTOBER  TERM,  1887.  19 

Marion  County  ▼.  Galvin. 

deteDdant  gave  the  assessor  an  inventory  of  his  prop- 
erty for  taxation.  The  petition  avers  that  he  refused  to 
make  oath  or  affirmation  to  either  inventory.  This  the 
defendant  denied.  Precisely  what  was  said  between  the 
assessor  and  the  defendant,  especially  when  assessed  in  1885, 
is  not  very  clearly  shown.  But  we  do  not  need  to  deter- 
mine this  question.  Section  824  of  the  Code  provides  that 
the  assessor  shall  administer  an  oath  or  affirmation,  etc.  Bnt 
it  was  provided  by  the  Eighteenth  General  Assembly  (chap- 
ter 109,  §  2,)  that  the  assessor  shall,  before  administering 
the  oath  or  affirmation,  as  provided  in  section  824  of  the 
Code,  to  the  person  assessed,  inform  him  of  the  valuation 
put  upon  his  property,  and  notify  him  that,  if  he  feels 
aggrieved,  to  appear  before  the  board  of  equalization,  and 
show  why  the  assessment  should  be  changed. 

It  is  evident  that  the  assessor  has  no  authority  to  require 
the  oath  or  affirmation,  or  administer  the  same,  until  he  has 
given  such  information  and  notice.  The  refusal  to  make 
oath  or  affirmation  which,  under  the  statute,  subjects  the 
person  assessed  to  the  penalty  in  question,  must  be  a  refusal 
made  to  a  person  who  has  authority  to  require  the  oath  or 
affirmation.  It  was,  we  think,  incumbent  upon  the  plaintiif 
to  show  that  the  assessor  had  such  authority.  On  this  point, 
if  there  is  any  evidence  at  all,  we  think  it  appears  that  the 
assessor  did  not  give  the  information  or  notice,  and  did  not 
have  the  authority.  The  refusal,  then,  if  there  was  one,  was 
not  the  refusal  contemplated  by  the  statute;  and  the  defend- 
ant, we  think,  did  not  become  liable  to  the  penalty. 

Rbvebsed. 
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BOABDMAN   T.    WiLLABD   BT   AL. 

Jl    ^        1.  Tnxflts :  ukitahbd  bekeficiary  :  tttlb  to  lakd:  libn  ov  judgment 

AGAINST  TBUSTEB.    Where  one  to  whom  land  has  been  conveyed  as 

trustee,  without  naminfl^  the  beneficiary,  acknowledges  the  trust,  and 
that  he  holds  the  title  for  the  benefit  of  another,  the  title  will  vest  in 
him  as  trustee,  and  not  in  his  own  right,  and  a  judgment  against  him 
personally  will  not  be  a  lien  on  the  land.  (Compare  Sleeper  v.  Iselin, 
62  Iowa,  583.) 

2.  Ix^iinotion:  bbstraining  ezbcittion  sale:   damages  on  bond. 

Where  an  execution  was  sought  to  be  enforced  against  land  the  title 
of  which  was  in  the  debtor  as  "trustee,"  without  naming  the  benefi- 
ciary, and  one  claiming  to  be  the  beneficiary  enjoined  the  sale  of  the 
land,  but  it  was  afterwards  held  that  the  judgment  was  a  lien  upon  it 
from  its  date,  and  that  it  should  be  sold  to  satisfy  the  judgment, 
held  that  the  execution  was  not  wrongfully  issued,  and  that  it  was  not 
wrongfully  maintained  until  after  the  decree  which  declared  the  judg- 
ment to  be  a  lien  on  the  land,  and  that,  as  no  actual  damages  accrued 
to  plaintiff  between  the  date  of  that  decree  and  the  dissolution  of  the 
injunction,  he  was  entitled  to  nothing  more  than  nominal  damages  in 
an  action  on  the  iigunction  bond. 

3.  Appeal:  practice:  reybrsal  for  nominal  damages.    A  cause  will 

not  be  reversed  for  the  purpose  simply  of  allowing  the  appellant  to 
recover  mere  nominal  damages.  (Compare  Norman  v,  Wineh,  65  Iowa, 
263.) 

4.  : :  costs  op  useless  abstract.    The  costs  of  an  amended 

abstract  not  filed  in  time,  and  immaterial  in  its  contents,  will  be  taxed 
to  the  party  filing  the  same,  even  though  he  prevails  on  the  appeaL 

Appeal  from  Marshall  District  Court — ^Hon.  D.  D.  Mib- 

AOLE,  Judge. 

Thubsday,  Ootobbb  20. 

Action  on  an  iDJunction  bond;  trial  to  the  coort;  jadg* 
ment  for  the  defendant,  and  the  plaintiff  appeals. 

Brown  <&  Carney y  for  appellant. 

Binford  <&  Snellingy  for  appellee. 

Skbvbbs,  J. — The  plaintiff,  being  the  owner  of  a  judg- 
ment against  George  F.  Woolston,  caused  an  execution  to  be 
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issued  on  Angnst  2,  1883^  and  levied  on  certain  real  estate. 
The  title  of  record  to  said  real  estate  was  in  <^  Geo.  F.  Wool- 
ston,  trustee."  On  the  succeeding  day  the  plaintiff  com- 
menced an  action  in  equity  against  Woolston  and  wife,  in 
which  it  was  alleged  that  Woolston  was  in  fact  the  owner  ot 
the  real  estate,  but  had  caused  the  same  to  be  conveyed  to 
himself,  as  above  stated,  for  the  purpose  of  obscuring  the 
title  and  preventing  a  levy  and  sale  on  execution,  and  that 
the  word  <<  trustee  '^  was  used  for  the  purpose  of  defrauding 
his  creditors.  The  relief  asked  was  that  the  real  estate  be 
declared  the  property  of  Woolston,  and  said  judgment  be 
declared  a  first  lien  thereon,  and  the  same  ordered  sold;  or, 
if  a  sale  had  been  made  under  said  execution,  that  the  sale 
be  confirmed  as  a  sale  of  the  property  of  Woolston.  On  the 
day  the  property  was  advertised  to  be  sold  under  the  execu- 
tion, the  defendant  WiUard  commenced  an  action  in  equity, 
in  which  she  asked  and  obtained  an  injunction  restraining 
the  sale,  on  the  ground  that  the  real  estate  belonged  to  her, 
and  that  Woolston  had  no  interest  therein,  but  held  the  title 
as  trustee  for  her.  The  bond  sued  on  was  given  in  said 
action.  In  November,  1884,  by  agreement  of  counsel,  a 
decree  was  obtained  in  the  suit  in  equity  brought  by  the 
plaintiff,  and  the  judgment  of  the  plaintiff  was  declared  to 
be  a  lien  on  the  real  estate,  and  that  such  lien  commenced 
when  the  judgment  was  rendered.  After  ward?  a  motion  was 
filed  asking  a  dissolution  of  the  injunction,  and  for  a  decree 
in  that  action  for  the  plaintiff.  The  motion  was  sustained, 
injunction  dissolved,  and  petition  dismissed.  Afterwards  a 
final  decree  was  entered  in  the  action  in  equity  commenced 
by  the  plaintiff,  subjecting  the  real  estate  to  be  sold  on  exe- 
cution issued  on  the  plaintiff's  judgment. 

L  The  plaintiff  claims  that  the  injunction  was  wrong- 
fully issued,  and  he  has  introduced  evidence  tending  to  show 
that  he  has  been  damaged  thereby.  The  defendant  insists 
that  the  injunction  was  rightfully  issued,  for  the  reason  that 
the  title  to  the  real  estate  was  not  in  the  judgment  debtor  at 


22  SUPKEME  COURT  OF  IOWA, 


Boardman  t.  TfiUard  et  al. 


the  time  it  was  issued.  It  will  be  observed  that  the  rea] 
estate  was  conveyed  to  "  Geo.-  F.  Woolston,  trustee/'  The 
plaintiff  claims  that  the  word  "  trustee  "  must  be  regarded 
as  a  mere  description  of  the  person  to  whom  the  conveyance 
was  made,  and  that  the  legal  title  vested  in  Woolston  as  an 
individual. 

In  support  of  this  proposition,  Cairns  v.  Hay^  21  N.  J. 
Law,  174,  and  Brown  v.  Comhs^  29  N.  J.  Law,  36,  are  cited. 
An  examination  of  these  cases,  we  think,  will  show  that  they  are 
not  applicable.  In  the  case  at  bar  the  petition  asking  an  injunc- 
tion was  verified  by  Woolston.  He  therefore  acknowledged 
the  trust,  and  that  he  held  the  title  to  the  real  estate  as 
"  trustee  "  for  Mrs.  Willard.  In  such  case  it  is  not  essential 
that  the  beneficiary  be  named  in  the  conveyance,  in  order 
that  the  title  vest  in  the  trustee  for  the  use  and  benefit  of 
the  beneficiary.  {Sleeper  v.  Iselin,  62  Iowa,  583.)  The  title 
being  in  Woolston,  trustee,  the  judgment  was  not  a  lien 
thereon,  nor  was  one  created  by  the  levy  of  the  execution, 
for  all  the  plaintiff  obtained  thereby  was  a  lien  on  the  inter- 
est  of  Woolston.  If  he  had  none,  the  plaintiff  got  none. 
The  action  in  equity  commenced  by  the  plaintiff  in  aid  of 
the  proceeding  at  law  did  not  create  a  lien.  The  only  effect 
was  to  prevent  a  conveyance  of  the  property  by  Woolston, 
trustee,  pending  the  litigation.  The  injunction  was  there- 
fore rightfully  issued,  and  it  cannot  be  said  to  have  become 
wrongful  until  the  decree  was  entered  by  consent,  in  which 
it  was  adjudged  that  the  property  was  liable  to  be  sold  under 
the  plaintiff's  judgment.  This  was  in  November,  1884,  and 
the  injunction  was  dissolved  in  December  thereafter.  The 
evidence  will  not  justify  the  conclusion  that  the  plaintiff 
was  damaged  in  any  respect  between  said  periods,  or  after- 
wards, previous  to  the  sale  under  the  execution. 

It  may  be  possible  that  the  plaintiff  was  entitled  to  nomi- 
nal damages,  but  we  will  not  reverse  a  case  for  this  reason. 
{Nonnan  v,  Winch^  65  Iowa,  263.)  As  bearing  on  the  ques- 
tion whether  the  plaintiff  would  have  obtained  a  title  to  the 
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real  estate  if  no  injunction  had  been  issued,  and  he  had  sold 

it  on  the  execution,  and  purchased  the  same,  see  Bridgman 

V,  MoKissick^  15  Iowa,  260;  Rowland  v.  Knox^  69  Id.,  46. 

II.     The  plaintifi*    asks   that   the   cost   of    printing   an 

amended  abstract  be  taxed  to  the  defendant,  upon  the  ground 

that  it  was  not  filed  in  time,  and  that  the  amendments  are 

immaterial.     The  motion  must  be  sustained. 

Affibmed. 


BOOKENSTEDT,  GuABDIAN,   V.  PbBKINS  ET  AL. 

1.  Quardian:   liability  op  subbtibs:   EvmBNCs.      A  gxiardian  was 

appointed  October  13th,  and  on  that  day  received  the  money  which  con- 
stituted the  estate  of  his  wards.  He  did  not,  however,  qualify  by  giv- 
ing the  bond  required  until  the  19th  of  October.  Held,  in  an  action 
against  the  sureties  on  the  bond,  that  they  were  not  liable  for  any  default 
occurring  prior  to  the  execution  of  the  bond;  but  that,  if  the  guardian 
had  the  money  at  the  time  when  the  bond  was  executed,  they  were  liable 
if  he  failed  to  account  for  it,  and  that  evidence  that  he  had  received  it 
only  six  days  previous  was  admissible  as  raising  a  presumption  that  he 
had  it  when  the  bond  was  executed. 

2.  — :  :  BViDENCE  ON  APPEAL.   lu  such  case,  where  the  only  evi- 

dence to  sustain  a  judgment  against  the  sureties  was  that  the  guardian 
had  received  the  money  six  da3r8  before  the  bond  was  given,  and  that  he 
had  not  accounted  for  it,  held  that  the  judgment  could  not  be  set 
aside  on  appeal  as  not  being  supported  by  the  evidence. 

Appeal  from  Delaware  District  Court — Hon.  0.  F.  Oouoh, 

Judge. 

Thubsday,  Ootobbk  20. 

This  is  an  action  on  a  guardian's  bond  against  the  sureties 
thereon.  The  case  was  tried  to  the  court  without  the  inter- 
vention of  a  jury,  and  judgment  was  entered  for  plaintiff. 
Defendants  appeal. 

J.  H.  Peters  and  E.  O.  Perkins^  for  appellants. 

J.  D,  Alsop,  C.  D.  Rusted  and  Powers  <&  Laoy^  for 
appellee. 
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Keed,  J. — W.  A.  Heath,  the  guardian  on  whose  bond  thie 
action  was  brought,  was  appointed  on  the  13th  day  of  Octo- 
ber, 1875.  A  former  guardian  tendered  his  resignation  of 
the  trust  on  that  day,  which  was  accepted  by  the  court,  and 
he  was  ordered  to  turn  over  the  estate  of  the  wards  to  his  suc- 
cessor. On  the  same  day  he  paid  to  Heath  the  sum  of  $1,- 
660.90,  which  is  all  the  property  of  the  estate  ever  received 
by  him.  The  bond  sued  on  was  not  executed,  however,  until 
the  19th  of  October.  Heath  died  without  having  accounted 
for  the  money,  and  it  is  for  its  recovery  that  the  action 
was  brought.  The  condition  of  the  bond  is  that  Heath  "shall 
faithfully  discharge  the  office  and  trust  of  such  guardian, 
and  shall  render  a  fair  and  just  account  of  such  guardian- 
\  ship  from  time  to  time,  whenever  required  thereunto  by  law, 
and  render  and  pay  to  said  minors  all  moneys,  goods,  chattels, 
title  papers  and  eifects  which  may  come  into  the  hands  or 
possession  of  such  guardian,  belonging  to  such  minors,  when 
such  minors  shall  be  entitled  thereto." 

I.  On  the  trial  defendants  objected  to  the  evidence  offered 

by  plaintiff  to  prove  the  payment  of  the  money  to  the  guard- 

1.  ouABDiAN:  ian,  on  the  ground  that,  as  their  only  undertak- 

sureiies:**  evi-  iuff  was  that  he  would  account  for  such  property 

dence.  . 

as  should  come  into  his  hands  after  the  execution 
of  the  bond,  they  were  not  responsible  for  his  failure  to 
account  for  the  money,  he  having  received  it  before  that.  It 
is  true  that  defendants'  undertaking  was  for  the  performance 
in  the  future  of  the  duties  of  the  guardianship.  They  are 
not  responsible  for  any  default  which  may  have  occurred 
before  they  signed  the  bond.  But  if  Heath  held  the  money 
when  the  bond  was  accepted,  their  undertaking  covers  it;  for, 
in  contemplation  of  law,  it  came  into  his  hands  as  guardian 
at  that  time.  The  order  appointing  him  was  made  previous 
to  that,  it  is  true,  but  the  duties  of  the  trust  did  not  devolve 
upon  him  until  he  qualified,  which  was  done  when  the  bond 
was  accepted.  From  that  time  they  were  responsible  for  his 
performance  of  the  duties  of  the  trust.     Any  competent  evi  ■ 
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3. 


dence  which  tended  to  prove  that  he  held  the  money  at  thai 
time  was  admissible.  The  fact  that  he  had  received  it  but 
six  days  before  that  had  some  tendency  to  prove  that  it  was 
in  his  hands  at  that  time.  The  evidence  of  that  fact  was 
therefore  admissible. 

II.  Plaintiff  rested  upon  proof  of  the  payment  of  the  money 
to  Heath,  and  that  he  had  not  accounted  for  it  at  the  time  of 
his  death,  which  occurred  in  January,  1882.  It 
evidence  on  '  wap  contended,  however,  that  this  did  not  show  a 
default  after  the  execution  of  the  bond.  But  we 
Lave  held  that  the  fact  that  he  received  the  money  so  shortly 
before  the  execution  of  the  bond  had  some  tendency  to  prove 
that  it  was  in  his  hands  when  the  bond  was  given.  It  has  an 
equal  tendency  to  prove  that  the  default  occurred  later.  The 
action  is  at  law,  and  we  will  not  disturb  the  finding  of  the 
court  if  there  was  any  evidence  which  reasonably  sustains  it. 
Considering  the  short  period  of  time  which  elapsed  between 
the  payment  of  the  money  to  Heath  and  the  execution  of  the 
bond,  the  presumption  reasonably  is  that  he  held  it  when  the 
bond  was  accepted,  and  that  the  default  occurred  subsequently 
to  that. 

The  finding  of  the  district  court  on  the  question  cannot, 
therefore,  be  disturbed.  Affibmbd. 


HUM£  V.  F&ANZEK  XT  AL. 
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1.  Vendors  and  Farohasers :  good  faith:  notice:  bqttitt.  K.  held  ii5  aeg 
the  le^al  title  to  520  acres  of  land  worth  $5  per  acre,  but  he  was  only 
the  trustee  of  V.,  who  held  the  equitable  title.  The  equitable  title  was 
transmitted  by  several  conveyances  to  plaintiff.  E.  conveyed  the  legal 
title  to  L.,  by  a  quitclaim  deed,  for  $60,  upon  the  false  representation 
by  L.  that  he  needed  the  quitclaim  to  perfect  a  title  which  he  already 
had.  L  conveyed  to  W.,  but  W.  knew  that  L.  had  paid  only  $60  for 
the  land.  W.  conveyed  to  defendant,  but  defendant,  in  an  action  by 
plaintiff  to  quiet  the  title,  introduced  no  evidence  as  to  the  good  faith 
of  his  purchase.    Held 
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(1)  That  L.  was  not  a  good  faith  parchaser. 

(2)  That  W.  was  not  a  good  faith  purchaser,  becaase  his  knowledge 
of  the  inadequate  consideration  paid  by  L.  for  the  land  charged  him 
with  the  duty  of  inquiring  into  the  good  faith  of  L/s  purchase, 
and  with  knowledge  of  the  facts  which  such  inquiry  would  have 
disclosed. 

(3)  That  the  burden  was  on  defendant  t<o  show  that  he  was  a  good 
faith  purchaser,  and  that,  he  having  failed  to  do  so,  the  title  was 
properly  quieted  in  plaintiff. 

2.  Former  Adjudication :  appearance  by  mistake  fob  one  not  a 
PABTT.  An  adjudication  does  not  bind  one  not  a  party  to  the  action, 
even  though  an  attorney  without  authority  appears  for  such  person  upon 
the  supposition  that  he  is  a  party,  but  withdraws  his  appearance  upon 
discovering  his  mistake. 

Appeal  from  Auduhon  District  Court. 

Wednesday,  October  19. 

Action  to  quiet  title  to  120  acres  of  land  in  Audabon 
county.  There  was  a  decree  for  the  plaintiff.  The  defend- 
ants appeal. 

R.  E.  Long^  for  appellants. 

Willard  <Ss  Fletcher  and  C.  A.  <&  J,  O.  Berry,  for  appel- 
lee. 

Adams,  Ch.  J. — Both  parties  claim  through  one  John  M. 
Kirk.  The  land  was  entered  in  Kirk's  name,  though  in  trust 
1.  VENDORS  ^^^  ^^®  John  B.  Vail,  who  furnished  the  consid- 
t?slK^"'  eration.  Soon  after  the  entry  Kirk  undertook  to 
equity.  '  make  a  transfer  of  the  land  to  Yail.  As  to 
whether  it  had  the  effect  to  transfer  the  legal  title  is  one  of 
the  disputed  points,  but  it  is  not  material  to  determine  the 
question.  Vail  was  certainly  the  equitable  owner  from  the 
outset,  and  the  plaintiff,  by  different  conveyances,  became 
the  owner  of  his  equitable  interest,  and  was  such  at  the  time 
of  the  commencement  of  this  action,  and  before  decree 
became  the  holder  of  the  legal  title,  unless  the  title  undei 
which  the  defendant  Franzen  claims  shall  be  held  to  be  good. 
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We  have,  then,  simply  to  consider  the  question  as  to  the 
validity  of  Franzen 's  title.  The  facts  respecting  it  are  these: 
One  H.  E.  Long,  discovering  several  years  after  the  land  was 
entered  that  Kirk  appeared  on  record  to  be  still  the  owner, 
made  an  application  to  him  for  a  quitclaim  deed,  upon  the 
theory  that  he,  Long,  had  in  some  way  become  the  owner, 
and  needed  a  quitclaim  to  perfect  his  title.  The  application 
embraced  this  and  other  land  similarly  situated,  amounting 
in  all  to  520  acres,  and  worth  about  $5  an  acre.  The  result 
of  the  application  was  that  Kirk  executed  a  deed  of  the  520 
acres  to  Long  for  $60.  Long  then  sold  and  conveyed  it  to 
the  defendant  Wet  more,  and  he  sold  and  conveyed  to  the 
defendant  Franzen.  Long  was  of  course  not  Vihonafide  pur- 
chaser. He  knew  that  Kirk  did  not  understand  that  he  was 
the  owner  at  the  time  he  made  the  deed  to  him,  (Long,)  but, 
on  the  other  hand,  understood  that  he  was  not  the  owner,  but 
had  parted  with  his  title  to  some  one. 

As  to  Wetmore,  the  grantee  of  Long,  we  have  to  say  that 
we  think  that  he  also  was  not  a  bona  fide  purchaser.  The 
evidence  shows  that  he  saw  the  deed  from  Kirk  to  Long,  and 
that  deed,  showed  the  consideration  for  the  520  acres  to  be 
$60.  He  had  good  reason  to  suppose  that  the  deed  from 
Kirk  was  not  made  with  the  understanding  that  he  was  the 
owner.  We  must  assume  that  any  person  of  ordinary  intel- 
ligence and  honesty,  if  he  were  about  to  purchase  from  Long, 
would  have  inquired  if  $60  was  really  what  he  paid  for  the 
land  described  in  the  deed,  and,  if  so,  what  the  explanation 
of  such  a  transaction  was.  He  was  then  put  upon  inquiry, 
and  must  be  charged  with  knowledge  of  all  that  a  proper 
inquiry  could  be  presumed  to  have  led  to,  and  that  would 
have  been  just  what  Long  knew;  and  that  is,  that  Kirk  did 
,  not  understand  that  he  was  the  owner,  but  had  parted  with 
the  title  to  some  one. 

As  to  Franzen,  the  present  claimant,  the  burden  is  on  him 
to  show  that  he  is  an  innocent  purchaser  for  value;  and 
upon  that  point  there  does  not  appear  to  be  any  evidence 
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whatever.     It  is  claimed,  however,  by  him,  that  the  plaintiff 

is  barred  by  an  adjudication  in  an  action  in  which  Wetmore 

was   plaintiff,   and  one   Alexander   Hume   was 

2.  FORMER  _, 

adjudication:    defendant.     But  the   fact  is   that  the  plaintiff, 

appearance  ^ 

?opoi?Sot  a   ^^^^  ^'  Hume,  was  the  owner  at  that  time,  and 
party.  ^^^   ^^^  made   a   party   to   the   action.     It   is 

claimed,  to  be  sure,  that  one  Berry,  as  an  attorney,  appeared 
for  him.  Berry  testified  that  he  appeared  for  him,  but  he 
did  so  upon  the  supposition  that  he  was  a  party,  and,  upon 
discovering  that  he  was  not.  Berry  withdrew  his  appearance. 
We  may  add  that  we  think  that  the  evidence  fails  to  show 
that  Berry  was  authorized  to  appear,  and,  if  not  authorized, 
his   appearance   after  withdrawal  should  go  for  nothing. 

The  decree  of  the  district  court  appears  to  us  to  be  cor- 
rect. Affibmed. 

Pbe  Cubiam.  We  have  found,  upon  the  abstract  in  this 
case,  the  name  of  Charles  S.  Fogg,  as  attorney  for  the  appel- 
lant. He  has  not  made  any  actual  appearance  in  the  case 
in  this  court,  and  we  have  omitted  to  insert  his  name 
in  the  opinion  because  he  says  that  he  does  not  wish  to  be 
considered  as  appearing  in  the  case  as  responsible  for  the 
appeal.  We  take  this  occasion  also  to  say,  in  relation  to  a 
certain  criticism  made  upon  Mr.  Fogg  in  the  case  of  Gres/iam 
V.  Chantry^  69  Iowa,  728,  that  he  disclaims  all  intention 
of  perpetrating  a  wrong  in  the  case;  and  he  places  his  dis- 
claimer upon  the  ground  that  he  was  misled  in  regard  to  the 
facts.  We  are  unwilling  to  do  any  member  of  the  bar 
injustice,  and  are  glad  to  place  upon  record  any  statement 
which  may  tend  to  exonerate  Mr.  Fogg,  who  is,  so  far  as  we 
know,  a  worthy  member  of  the  profession.  In  view  of  facts 
which  have  recently  come  to  our  knowledge  in  respect  to 
that  case,  we  have  to  say  that  we  do  not  think  that  he  was 
responsible  for  the  wrong  which  was  attempted. 
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Leioht  bt  al.  v.  Thb  City  of  Burlington.  ^.  ^ 

1.  Taxation:  exemption  of tbk-aore  lots  in  cities:  constitution- 
ality. Section  4  of  chapter  47  of  the  Laws  of  1876,  as  amended  by  §  5 
of  chapter  169  of  the  Laws  of  1878,  exempting  from  municipal  taxation 
lots  of  more  than  ten  acres  included  within  terrritory  annexed  to  a  city 
or  town  under  the  chapter  first  above  named,  while  subjecting  lots  of  ten 
acres  or  less  to  taxation  for  municipal  purposes,  is  not  repugnant  to  Art. 
1,  §  6,  of  the  constitution  of  Iowa,  providing  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation;  and  that  the  general  assembly 
shall  not  grant  to  any  citizen  or  class  of  citizens  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally  belong  to  all  citizens. 

Appeal  from  Des  Momea  Circuit  Court. 
Thubsday,  Ootobeb  20. 

The  plaintiffs,  Fred  Leicht,  H.  Ritter,  K.  Liebarth  and 
Oharles  Kahle,  each  owns  and  resides  upon  a  lot  in  the  eitj  of 
Burlington,  and  each  has  paid  city  taxes  upon  his  lot  for  sev- 
eral years.  Having  concluded  that  their  lots  are  not  subject 
to  taxation  for  city  purposes,  they  bring  this  action  for  a 
decree  declaring  the  taxing  of  their  lots  void,  and  they  pray 
judgment  in  their  behalf  for  the  several  amounts  paid  by  them. 
The  court  granted  the  relief  prayed  for,  and  defendant  appeals. 

Se&rley  dk  Clarke  for  appellant. 

Hall  dk  Huatofiy  for  appellees. 

Adahs,  Oh.  J. — The  plaintiffs'  lots  are  embraced  within  a 
tract  of  land  which  was  brought  within  the  city  limits  under 
the  provisions  of  chapter  47  of  the  acts  of  the  Sixteenth  Gen- 
eral Assembly.  The  plaintiffs'  position  is  that  the  taxes  were 
levied  under  that  act;  that  it  is,  however,  unconstitutional 
and  void,  at  least  so  far  as  its  provision  in  respect  to  taxation 
is  concerned;  and  that  the  taxing  of  the  lots  is  accordingly 
void;  and  that  the  taxes  ought  to  be  refunded.  The  act  provided  / 
for  the  exemption  from  taxation  of  a  certain  class  of  lots, 
to- wit,  those  containing  more  than  10  acres,  and  used  for  agri- 
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cultaral  and  horticultural  purposes.  The  plaintiffs'  lots  con- 
tain each  less  than  10  acres.  As  to  their  use,  it  was  shown 
that  vegetables  are  raised  upon  all  of  them,  and  upon  two  of 
them  corn.  The  plaintiffs  claim  that  the  act  is  unconstitu- 
tional in  making  any  distinction  in  respect  to  the  size  of  lots, 
and  that,  if  this  is  so,  it  follows  that  the  smaller  ones  are 
exempt,  as  well  as  the  larger  ones;  and  they  concede  that, 
unless  the  act  is  nnconstitutional,  their  lots  are  taxable.  The 
language  of  their  counsel  used  upon  this  point  is:  "It  is  cer- 
tainly clear  that,  by  section  4  of  the  act  above  referred  to,  (as 
amended  by  chapter  169,  Acts  Seventeenth  General  Assem- 
bly,) certain  lands  of  over  10  acres  are  absolutely  exempt 
from  taxation  for  municipal  purposes;  one  of  the  prime  tests 
being  that  there  is  over  ten  acres  in  the  tract.  It  is  equally 
clear  that,  under  the  provisions  of  that  act,  certain  other  tracts 
of  precisely  similar  character,  quality,  situation  relative  to  the 
city,  etc.,  are  absolutely  taxable;  the  only  division  between 
the  sheep  and  the  goats  being  the  ten-acre  line."  As  the 
plaintiffs  have  thus  plainly  staked  their  right  to  relief  upon 
establishing  the  unconstitutionality  of  the  act,  we  proceed  to 
determine  it. 

The  plaintiffs  contend  that  the  act  is  in  conflict  with  sec- 
tion 6,  art.  1,  of  our  constitution,  which  is  in  these  words: 
"All  laws  of  a  general  nature  shall  have  a  uniform  operation. 
The  general  assembly  shall  not  grant  to  any  citizen  or  class 
of  citizens  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens."  It  is  said 
that,  in  exempting  lots  of  over  10  acres  in  size,  and  not  exempt- 
ing those  of  less  size,  of  like  character  and  situation,  the  act 
in  question  does  not  have  a  uniform  operation,  and  that  cer- 
tain citizens  are  allowed  privileges  and  immunities  which  do 
not  belong  to  all.  But  this  act  was  not  made  to  apply  to 
specific  property,  nor  to  specific  persons.  It  was  made  to 
apply  to  a  certain  class  of  property,  and  to  the  owners  of 
such  property,  whoever  they  might  be.  It  is  true  that  privi- 
leges and  immunities  cannot  be  granted  to  a  class  of  citizens. 
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But  those  who  happen  to  be  owners  of  a  certain  class  of  prop- 
erty do  not  themselves  become  a  class  in  any  proper  sense. 
They  do  not  sustain  a  relation  to  each  other,  but  a  mere  prop- 
erty relation.  They  are  affected  by  the  statute  in  consequence 
merely  of  the  circumstances  in  which  they  happen  to  be.  It 
was  said  in  Iowa  Railroad  Land  Co,  v.  Soper^  39  Iowa,  112: 
"If  the  law  operates  upon  every  person  within  the  relations 
and  circumstances  provided  for,  it  is  suflBiciciit."  The  prin- 
ciple involved  appears  to  us  to  be  not  unlike  what  has  been 
frequently  decided.  MoAunich  v.  Miss.  c&  M.  Ry  Go.^  20 
Iowa,  338 ;  U.  S.  Express  Co.  v.  Ellyson^  28  Id.,  370 ;  State 
V.  ShroedeTy  51  Id.,  197. 

It  is  urged  by  the  plaintiffs,  to  be  sure,  that  the  distinction 
whicn  the  legislature  has  attempted  to  make  between  lots  con- 
taining more  than  10  acres,  and  those  containing  10  acres 
or  less,  is  purely  arbitrary,  and  that  for  this  reason  the  act 
cannot  be  said  to  have  a  uniform  operation,  as  it  might  if  the 
larger  lots  as  provided  could  be  said  to  constitute  a  class,  as  dis- 
tinguished from  the  smaller  lots.  As  to  this  we  think  it  may  be 
said  that  the  design  of  the  legislature  evidently  was  to  exempt 
property  which  is  used  essentially  for  agricultural  purposes.  ^ 
Where  the  limits  of  a  city  are  extended  so  as  to  take  in  what 
is  used  essentially  as  a  farm,  there  is  much  reason  for  exempt- \ 
ing  it  from  city  taxes.      But  where  the  propertjLji^JJlbstan- ; 
tially  residence  property,  as  distinguished  from  agricultural,  ; 
and  valuable  only  as  such  wlietherjmproved  or  not,  there  is 
less  reason,  when  it  becomes  city  property,  that  it  should  be 
exempt  from    city   taxes.      The  legislature  seems  to  have 
thought  that  large  lots  brought  within  the  city,  and  used  for 
agricultural  purposes  do  constitute  a  class,  as  distinguished 
from  small  lots,*  though  agricultural  products  be  grown  upon 
them  to  some  extent;  and  we  think  that  it  cannot  be  denied 
that  the  thought  is  correct.      Proceeding  manifestly  uponl 
this  thought,  it  fixed  the  limit  between  what  might  be  con- 
sidered as  belonging  to  one  class  and  what  to  the  other.  This 
was  necessary  as  a  practical  guide  to  the  assessor.      It  is  oi 
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no  nse  to  consider  the  imperfection  of  the  division.      Abso- 
lute justice  in  taxation  is  unattainable. 

In  our  opinion  the  act  in  question  is  not  unconstitutional, 
and  the  court  erred  in  holding  that  the  plaintiff's  property  is 
exempt  from  city  taxes.  Kbykbsed. 
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The  State  v.  Sioth. 

1.  Criminal  Law:  jurors:  opinions  formed.    The  fact  that  a  juror 

has  formed  and  expressed  an  opinion  as  to  the  gailt  of  the  prisoner  is 
no  ground  for  his  rejection  upon  challenge  for  cause,  where  upon  further 
examination  he  states  that  he  has  not  formed  or  expressed  such  an  opin- 
ion as  would  prevent  him  fW)m  rendering  a  true  verdict  upon  the  evi- 
dence submitted  on  the  trial.  (Code,  §  4405,  par.  11 ;  State  v.  Vatter,  71 
Iowa,  557.) 

2.  Homicide :  evidence  op  assa^ult.    In  this  case,  the  only  evidence 

of  any  violence  done  by  defendant  to  the  deceased,  except  the  wounds 
and  bruises  visible  on  her  body,  was  the  testimony  of  one  who  was  to 
a  certain  extent  impeached  as  to  some  portions  of  his  testimony,  and 
who  was  at  first  supposed  to  be  an  accomplice  in  the  crime,  and  was 
arrested  and  lodged  in  jail  as  such;  but  held  that  the  weight  of  this 
testimony  was  a  matter  for  the  jury,  and  that  this  court  could  not  inter- 
fere with  their  finding  therefrom  that  defendant  had  been  guilty  of  the 
violence  testified  to  by  the  witness. 


8. 


4. 


:    MURDER    IN    SECOND    DEGREE:     WOUNDS    CONTRIBUTING     TO 

DEATH.  The  evidence  in  this  case  was  to  the  effect  that  the  wounds 
inflicted  upon  deceased  by  defendant  were  not  sufficient  to  cause  her 
death  without  the  concurrence  of  other  causes,  and  that  other  contribut- 
ing causes  were  disease  of  the  heart,  and  intoxication;  and  the  court 
instructed  the  jury  that  if  defendant  inflicted  the  wounds  with  malice 
aforethought,  express  or  implied,  and  if,  but  for  the  same  she  would 
not  have  died,  then  he  is  guilty  tf  murder  in  the  second  degree,  even 
if  at  the  time  she  was  affected  with  heart  disease,  or  atfiicted  with 
intoxication,  and  they  contributed  also  to  her  death.  Held  that  the 
instruction  was  correct. 


:  manslaughter:  punishment.    There  is  nothing  in  the  facts 

of  this  case  (see  opinion)  to  justify  this  court  in  interfering  to  mitigate 
a  sentence  of  six  years  in  the  penitentiary  for  manslaughter,  the  dece- 
dent being  defendant's  wife. 
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Appeal  from  Jones  District  Court — Hon.  James  D.  Gif- 

FBN,  Judge, 

Thursday,  October  20. 

The  defendant  was  indicted  for  murder  in  the  second 
degree.  He  was  tried,  and  convicted  of  the  crime  of  man- 
slaughter, and  he  appeals. 

Remley  c6  Ercanhrack  and  Sheean  dk  McOam^  for  appel- 
lant. 

A.  e/1  Bakery  Attorney-general^  for  the  State. 

EoTHROCK,  J. — I.  The  first  point  made  by  counsel  for  appel- 
lant is  that  the  court  eri*ed  in  overruling  certain  challenges 
1  cBfMiKAL  ^^^  cause,  interposed  by  the  defendant  to  several 
oiiTnioas*""  of  the  persons  called  as  jurors  in  the  trial  of  the 
^^'™^*^'  case.     The  ground  of  these  challenges  was  that 

the  jurors  to  whom  objection  was  made  had  formed  opinions 
upon  the  merits  of  the  cause,  and  were  so  prejudiced  as  to  be 
disqualified  to  try  the  case.  All  of  these  persons  were  exam- 
ined and  cross-examined  as  to  their  condition  of  mind  with 
reference  to  the  charge  made  against  the  prisoner;  and,  in 
the  course  of  their  examination,  they  each  stated  that  they 
had  not  formed  or  expressed  such  opinions  as  would  pre- 
vent them  from  rendering  a  true  verdict  upon  the  evidence 
submitted  on  the  trial.  It  was  thus  made  to  appear  to  the 
court  that  they  were  not  disqualified  as  jurors,  by  reason  of 
their  state  of  mind  with  reference  to  the  crime  charged. 
(Code,  §  4405,  sub.  11.)  The  course  of  examination  of  the 
jurors  and  their  answers  was  very  nearly  the  same  as  in  the 
case  Iff  State  v.  Vatter^  71  Iowa,  557,  in  which  we  held  that 
there  was  no  error  in  overruling  the  challenges  for  cause. 

II.     The  defendant  was  charged  in  the  indictment  with 

the  murder  of  Betsy  Smith,  who  was  his  wife.     She  was  last 

2.  homicidb:    seen  alive  on  the  evening  of  the  24th  day  of 

assault.  February,  1886.     On  the  next  morning  she  was 

found  dead  in  the  bed  occupied  by  herself  and  her  husband. 

Vol.  LXXIII— 8 
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There  was  but  one  witness  who  testified  directly  to  acts  of 
violence  by  the  defendant  toward  the  deceased.  The  name 
of  this  witness  was  Charles  Duffy,  who  for  some  time  prior 
to  the  alleged  homicide  had  been  living  or  boarding  with  the 
defendant.  Duffy  and  defendant  were  in  the  city  of  Anamosa 
on  the  24th  day  of  February,  1886,  and  in  the  afternoon  of 
that  day  the  defendant  returned  to  his  home  some  three  or 
four  miles  distant.  Duffy  returned  from  Anamosa  later  in 
the  day,  and  arrived  at  defendant's  house  about  dark.  The 
testimony  of  this  witness  is  quite  voluminous,  and,  without 
setting  it  out  in  detail,  we  will  state  some  of  the  principal 
facts  stated  by  him  in  his  examination  as  a  witness  upon  the 
trial.  When  he  reached  the  defendant's  home,  he  saw  the 
deceased  standing  in  the  door  of  a  privy  about  45  feet  from 
the  house,  and  the  defendant  was  near  the  kitchen  door  pick- 
ing up  stove-wood.  She  called  him  a  brute.  The  witness 
went  into  the  house  and  the  defendant  locked  the  kitchen 
door  on  the  inside,  and  went  to  the  stable  to  do  chores. 
The  deceased  came  to  the  kitchen  door,  and  asked  to  be  let 
in,  and  the  witness  opened  the  door  and  let  her  in.  She 
attempted  to  sit  down  on  a  chair,  and  fell  off  the  chair  on 
the  floor,  and  witness  assisted  her  and  helped  her  up  on  the 
chair.  She  was  very  much  intoxicated.  The  witness  went  to 
the  stable,  and  met  the  defendant,  who  said  the  deceased  was 
drunk.  The  two  men  returned  to  the  house,  and  found  the 
deceased  sitting  where  the  witness  had  left  her.  Tlie  defend- 
ant took  hold  of  her  and  gave  her  a  shake,  and  she  fell  on  the 
floor.  He  took  her  by  one  arm,  and  attempted  to  pull  her 
into  the  sitting  room.  Witness  told  defendant  not  to  do 
that,  and  then  both  of  the  men  took  hold  of  her,  and  put  her 
in  the  room,  and  left  her  on  the  floor.  The  defendant  kicked 
her  twice,  and  called  her  a  drunken  beast,  and  complained  of 
the  habits  of  his  wife,  and  how  long  he  had  endured  it,  etc. 
After  talking  for  sometime  the  defendant  said:  "I'll  go 
back  and  see  if  she  is  sober,  and  if  she  is  she  has  got  to 
leave  this  place."     He  went  in  the  room  where  she  was  lying. 
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and  took  hold  of  her  by  the  feet  and  dragged  her  out  of  the 
hoase  some  eight  or  ten  feet  from  the  door,  and  kicked  her 
two  or  three  times,  and  left  her  there.  Thereupon  the  wit- 
ness raised  her  up,  and  took  her  through  the  kitchen  into  the 
sitting-room.  The  defendant  followed  in,  and  took  her  by 
the  hand,  and  pulled  her  round  the  room  trying  to  wake  her 
np,  and  saying  that  she  would  have  to  leave  the  place;  that 
he  would  not  have  her  around  any  longer.  After  talking  for 
a  while  about  his  misfortune  in  having  to  live  with  such  a 
woman,  he  requested  the  witness  to  light  a  lamp  that  he 
might  put  her  to  bed.  The  witness  did  as  directed,  and  left 
the  house,  and,  as  we  have  said,  the  woman  was  found  the 
next  morning  in  the  bed,  dead. 

We  have  recited  this  much  of  the  testimony  of  Duffy  for 
the  purpose  of  showing  the  violence  which  the  state  claimed 
upon  the  trial  was  inflicted  upon  the  person  of  the  deceased 
by  the  defendant.  It  is  not  to  be  denied  that  the  witness 
was  to  a  certain  extent  impeached  by  contradictory  state- 
ments as  to  where  he  lodged  on  the  night  in  which  the 
deceased  died;  and  it  is  admitted  that,  early  on  the  next  day, 
he  disappeared  from  the  neighborhood,  and  was  afterwards 
found  several  miles  away,  and  arrested  and  lodged  in  jail  as 
a  supposed  accomplice  in  the  alleged  crime.  But  we  are 
not  prepared  to  say  that  the  jury  were  not  warranted  in  And- 
ing,  from  the  evidence,  that  the  defendant  assaulted  the 
deceased,  and  used  the  violence  testified  to  by  Duffy.  And 
we  may  say  in  this  connection,  and  without  further  elabora- 
tion or  discussion,  that  we  find  no  error  in  the  rulings  of 
the  court  on  objections  to  the  introduction  or  exclusion  of 
evidence. 

III.     A  post  mortem  examination  of  the  body  of  Mrs. 
Smith  was  had  on  the  25th  day  of  February,  1886.     Dr.  S. 

^  J.  Adair,  a  physician  and   surgeon,  assisted  in 

der  in  second    makiusT  the  examination.     He  was  introduced  as 

degree:  © 

tributtagto'     *  witness  by  the  state.     His   examination    in 
death.  chief  was  as  follows:     "  Was  present  at  the  post 

mortem  examination  of  Mrs.  Bessie  Smith  on  February  25th. 
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The  body  was  lying  on  the  bed.     Dr.  Gawley  was  with  me 
and  conducted  the  examination.     The  body  had  on  a  short 
dress,  a  skirt,  and  some  underclothing.     The  clothing  was 
more  or  less  soiled,  wet,  and  muddy.     We  made  the  exam- 
ination there  upon  the  bed.     We  found  the  nose  and  upper 
lip  pretty  badly  bruised,  and  the  lip  was  swollen  somewhat; 
some  small  cuts  about  the  nose  and  upper  lip,  and  there  was 
a  bruise  on  one  side  of  the  head — I  think  up  about  the 
temple,  I  think  on  the  left  side;  some  small  bruises  over  the 
top  of  the  head,  and  some  bruises  on  the  forehead,  and  quite 
a  long  bruise  on  the  right  side  of  the  jaw.     The  skin  was 
kind  of  knocked  off — it  seems  to  me  on  the  left  side.     Dr. 
Oawley  and  myself  made  a  written  memorandum  of  the  con- 
dition of  the  body  at  the  time.     The  bruise  on  the  nose 
might  have  been  produced   by  falling  on  tlie  face,  or  by  a 
blow.     I  think  these  are  all  the  injuries  we  found  about  tlie 
head  or  neck.     We  found  a  heavy  bruise  at  the  upper  part 
of  the  breast  bone — quite  a  large,  deep  bruise.     It  was  oval 
shaped  or  round — the  external  part.     My  judgment  of  that 
was  that  it  was  struck  with  something — with  what  I  don't 
know — with  force;  I  would  think  with  a  blunt  instrument. 
I  noticed  some  scratches — I  think,  on  the  hands.     There 
was  some  skin  knocked  off.     We  found  some  bruises  about 
both  knees,  where  the  skin  was  knocked  off — both  knees  and 
shins,  and  on  one  thigh,  there  was  a  kind  of  circular  mark 
that  showed  little  punctures  through  the  skin,  as  if  it  might 
have  been  made  by  a  boot  heel.     I  thought  there  was  a 
bruise  on  the  thigh;  but  I  thought  it  might  have  been  from 
lying  there — the  blood  had  settled  there.     I  think  if  she 
had  lain  on  her  back  after  being  dead  that  there  would  be 
that  appearance   there — it   would   account   for   it.      There 
seemed  to  be  no  particular  bruising.     I  supposed  the  blood 
had  settled  there.     We  examined  the  back  of  the  body,  and 
found  no  bruises  there.     These  were  the  external  appear- 
ances.    We  then  used  the  knife.     On  the  head  we  found  that 
the  blood  had  settled  between  the  scalp  and  the  bone.     There 
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seemed  to  be  little  points  that  projected  through  the  scalp. 
I  would  say  that  would  be  an  indication  of  force  having  been 
applied.  The  bruise  over  the  left  eje,  on  the  side  of  the 
face,  showed  to  be  quite  a  bruise  to  quite  a  little  depth.  It 
showed  settled  blood  to  indicate  considerable  force.  It 
might  have  been  done  by  falling  over  a  stick  of  wood,  or  by 
a  stroke  from  some  kind  of  a  blunt  instrument.  A  man's 
fist,  I  think,  might  make  it.  The  bruise  on  the  breast — the 
skin  was  broken  a  little  towards  the  central  portion.  It 
extended  to  the  bone  pretty  much.  It  indicated  that  there 
was  force  used  there — more  force  than  at  any  other  wound  that 
I  saw.  There  was  quite  a  large  wound  on  both  knees — about 
as  large  as  a  half-dollar — a  little  larger.  I  think  I  could 
account  for  them.  The  woman  might  have  fallen  down  on 
the  floor,  on  her  knees,  or  scraped  them  along  in  some  way, 
or  been  palled  violently  on  the  floor  on  her  knees.  The 
wound  was  on  the  front  part  of  the  knees.  We  did  not 
examine  what  I  thought  was  a  wound  on  the  thigh.  It 
didn't  seem  to  be  of  any  great  importance.  We  made  an 
examination  of  the  internal  organs  of  the  body.  We  opened 
the  chest  cavity  and  abdominal  cavity,  examined  the  lungs^ 
and  Uver,  and  heart,  and  arteries  and  veins  in  connection 
with  it.  We  found  them  all  normal.  I  believe  we  came  to 
the  conclusion  that  the  liver,  perhaps,  was  a  little  enlarged. 
There  was  no  apparent  trouble  with  the  lungs —  no  enlarge- 
ment of  the  lungs.  The  heart  appeared  to  be  of  normal 
size  and  natural  weight.  We  examined  the  inside  of  the 
heart,  and  there  appeared  to  be  no  trouble  of  ever  having 
been  any  inflammation  or  difficulty  with  the  valves.  The 
cavities  appeared  to  be  all  normal.  Found  no  impediment 
in  the  circulation.  We  opened  the  stomach  and  found  fluid 
in  it  that  we  thought  might  be  beer,  or  something  of  that 
kind.  The  presence  of  intoxication  was  manifest  from  tbe 
examination.  From  the  examination  we  made,  I  didn't  con- 
sider the  injuries  sufficient  to  account  for  her  death — not  of 
themselves.     My  idea  of  it  was  that  the  woman  had  probably 
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been  drinking,  and,  from  the  appearance  of  the  clothing,  that 
she  had  been  out  in  the  wet,  and  that  she  died  from  the  effects 
of  exposure,  and  probably  died  from  the  effects  of  the  three 
causes  combined — the  drinking,  and  the  bruising  and  the 
exposure.  Taking  the  combination  of  injuries  found  on  her 
person,  in  my  opinion,  they  contributed  to,  or  accelerated,  her 
death  in  some  degree.  The  bruises,  the  intoxicants,  and  the 
exposure — I  thought  those  three  things  were  the  cause  of  her 
death."  In  his  cross-examination,  he  stated  that  a  fibrinous 
clot  was  found  in  the  left  ventricle  of  the  heart. 

Dr.  E.W.  Gawley  was  also  present  at  thepost  mortem  exami- 
nation. He  was  examined  as  a  witness  for  the  defense.  He  tes- 
tified as  to  the  condition  of  the  heart,  as  follows:  "  We  found 
the  heart,  externally,  apparently  normal;  but,  in  opening  the 
heart,  we  detected  in  the  left  ventricle  a  fibrinous  clot,  fully 
an  inch  long,  and,  perhaps,  one-half  or  two-thirds  of  an  inch 
across.  You  could  stretch  it  so  that  it  would  be  three- 
fourths  of  an  inch  across;  and,  if  you  rolled  it  up,  it  would 
be  only  one-fourth  of  an  inch  in  diameter.  It  was  a  fibrin- 
ous clot — a  clot  composed  of  the  fibrinous  portion  of  the 
blood.  It  forms  in  the  heart  usually  on  the  side  of  the  ven- 
tricle. It  does  not  form  in  the  current  of  the  blood — the 
current  going  in  the  center,  and  the  clot  forming  on  the  side. 
There  is  no  difficulty  in  determining  whether  it  is  a  fibrin- 
ous clot  or  a  blood  clot.  A  fibrinous  clot  is  composed  of 
fibrine,  almost  entirely ;  and  a  blood  clot  is  composed  of  the 
natural  ingredients  of  the  blood.  I  took  this  fibrinous  clot 
out  and  examined  it.  My  opinion  at  the  time  was  that  that 
clot  was  formed  in  that  ventricle  of  this  woman's  heart  before 
she  died,  and  that  is  my  opinion  now.  We  found  blood 
clots,  also.  We  nearly  always  find  blood  clots  in  the  heart — 
nearly  always  small.  These  are  formed  after  death.  These 
fibrinous  heart  clots  sometimes  cause  very  sudden  death. 
Sometimes  a  small  portion  of  the  clot  breaks  off,  and  is  car- 
ried off  into  the  circulation  until  it  comes  to  some  place, 
usually  in  the  brain,  where  it  can  go  no  further,  and  it  dams 
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ap  the  blood  and  causes  paralysis  and  death;  and  sometimes 
it  becomes  entangled  with  the  valves  of  the  heart,  and  then 
it  causes  death,  and  sometimes  it  dams  up  the  valves  of  the 
heart  entirely,  and  causes  death  by  suffocation.  If  you  dis- 
place the  clot,  and  choke  up  the  valves,  it  is  almost  instant 
death.  It  is  liable  to  be  displaced  by  increased  action  of  the 
heart,  usually  caused  by  great  exertion,  or  violent  exercise,  or 
excitement — anything  that  makes  the  heart  beat  violently. 
Drunkenness  would  have  that  tendency.  If  this  woman 
was  not  dead,  and  I  was  called  to  treat  these  wonnds  that 
we  found,  I  would  not  consider  them  even  serious.  There 
was  no  wound  sufficient  to  cause  death,  nor  were  they 
when  all  put  together  sufficient  to  cause  death —  I  think  not. 
Her  intoxication,  and  the  condition  of  her  heart,  might  pro- 
duce death.  Our  examination  of  the  body  was  reduced  to 
writing  by  me.  I  read  it  over  to  Dr.  Adair,  and  he  read  it 
over  himself,  and  signed  it."  There  was  other  evidence  to 
the  effect  that  the  deceased  had  complained  of  trouble  in  the 
action  of  her  heart,  and  that  she  had  at  several  times  taken 
medical  prescriptions  therefor. 

It  will  be  observed  that  there  is  a  concurrence  in  the  med- 
ical testimony  that  the  wounds  found  upon  the  body  of 
deceased  were  not  sufficient  to  cause  her  death  without  other 
concurrent  causes,  which  were  disease  of  the  heart,  and  her 
intoxicated  condition.  In  other  words,  if  the  deceased  had 
been  a  healthy  woman,  and  had  not  been  intoxicated,  the 
jury  would  not  have  been  warranted,  from  the  evidence,  in 
iinding  that  she  came  to  her  death  from  the  acts  of  the 
defendant.  The  court  instructed  the  jury  upon  this  branch 
of  the  case  as  follows: 

'^  (8)  If,  at  the  time  and  place  charged,  the  defendant  with 
malice  aforethought,  either  express  or  implied,  assaulted  the 
deceased,  and  inflicted  upon  her  wounds  and  bruises  which 
produced  her  death,  or  contributed  to  her  death,  then  he  is 
guilty  of  murder  in  the  second  degree,  and  you  should  so  find. 

''  (9)  If  the  defendant,  with  malice  aforethought,  express 
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or  implied,  kicked,  beat,  or  struck  the  deceased,  thereby 
inflicting  on  her  body  or  head  or  face  any  wound  or  wounds, 
or  bruise  or  bruises,  and  if  the  same  or  any  of  the  same 
caused  her  death,  or  contributed  to  and  hastened  her  deatli, 
then  defendant  is  guilty  of  murder  in  the  second  degree,  and 
you  should  so  find.  Or  if  defendant,  with  malice  aforethought, 
express  or  implied,  caught  the  deceased  by  the  feet  or  legs, 
and  by  tlie  same  dragged  her  over  and  across  the  floor  of  the 
house  to  the  door,  and  thrust  her  out  upon  the  ground,  into 
the  wet  and  mud  and  open  air,  and  such  treatment  caused 
her  death,  or  in  any  manner  contributed  to  and  hastened  it, 
tlien  he  would  be  guilty  of  murder  in  the  second  degree, 
and  you  should  so  find.  In  other  words,  if  defendant,  with 
malice  aforethought,  either  express  or  implied,  inflicted  any 
of  the  injuries,  as  charged,  upon  the  body  or  person  of  the 
deceased,  and  the  same  caused  her  death,  he  would  be  guilty 
of  murder  in  the  second  degree,  although  you  may  find  other 
causes  contributed  thereto  also. 

"(10)  The  law  is  this:  If  one,  with  malice  aforethought, 
either  express  or  implied,  inflict  an  injury  upon  or  to  the 
person  of  another,  whicli  causes  death,  and  which  death 
would  not  then  have  occurred  but  for  such  injury  so  inflicted, 
the  person  inflicting  such  injury  is  guilty  of  murder  in  the 
second  degree;  and  in  such  case  it  is  no  defense  if  another 
cause  or  other  causes  may  also  have  contributed  to  such 
death.  And  in  this  case,  if  defendant  inflicted  any  of  the 
injuries,  as  charged,  upon  the  body  or  person  of  the  deceased, 
and  if,  but  for  the  same,  she  would  not  have  then  died,  then 
he  is  guilty  of  murder  in  the  second  degree;  and  this  would 
be  so  even  if  at  the  time  she  was  affected  with  heart  disease, 
or  afflicted  with  intoxication,  and  they  contributed  also  to  her 
death." 

It  is  claimed  by  counsel  for  the  defendant  that  these 
instructions  are  erroneous.  It  is  said  that  there  might  have 
been  three  causes  contributing  to  the  death  of  the  deceased: 
(I)    heart  disease,  a  natural    cause;    (2)    intoxication,  and 
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exposure  to  cold  caased  by  it;  and  (3)  the  wounds  inflicted 
by  the  defendant;  and  the  argument  is  that,  where  there  are 
three  causes  which  may  have  contributed  to  produce  deatli, 
one  natural  cause  and  two  artificial  causes,  a  charge  that 
death  proceeded  from  one  artificial  cause,  when  the  proof  is 
that  it  was  only  accelerated  by  that  cause,  but  in  fact  pro- 
ceeded from  the  other  artificial  cause,  is  not  sustained 
by  the  evidence.  Section  141,  3  Greenl.  Ev.,  is  relied 
upon  as  sustaining  the  proposition  contended  for.  The  case 
cited  by  the  author  was  a  charge  of  causing  the  death  of  a 
child  by  exposing  it  to  the  cold,  and  the  proof  was  that  it 
was  found  exposed  in  a  field  alive,  but  with  a  mortal  contu- 
sion on  its  head,  and  that  it  died  in  a  few  months  afterwards; 
and  it  was  held  that,  if  the  death  was  only  accelerated  by  the 
exposure,  the  charge  was  not  supported.  In  Wharton's 
Criminal  Law,  §  155,  it  is  said  the  case  put  by  Greenleaf 
cannot  be  sustained^  because,  if  the  exposure  accelerated  the 
death,  it  "caused'^  the  death.  See,  also,  sections  153,  157, 
160,  309,  310,  and  authorities  cited.  See,  also,  State  v,  Cas- 
tello,  62  Iowa,  404;  State  v.  Morphy,  33  Id.,  270. 

In  our  opinion,  the  instructions  complained  of  are  correct. 
It  surely  ought  not  to  be  the  law  that  because  a  person  is 
afflicted  with  a  mortal  malady,  from  which  he  must  soon  die, 
whether  his  ailment  be  caused  by  natural  or  artificial  causes, 
another  may  be  excused  for  acts  of  violence  which  hasten  or 
contribute  to  or  cause  death  sooner  than  it  would  otherwise 
occur.  Life  at  best  is  but  of  short  duration,  and  one  who 
causes  death  ought  not  to  be  excused  for  his  act  because  his 
victim  was  soon  to  die  from  other  causes,  whatever  they  may 
be,  and  in  the  case  at  bar  we  think  the  jury  were  warranted 
in  finding  that  the  violence  of  the  defendant  contributed  to 
or  caused  or  accelerated  the  death  of  his  wife. 

IV.     The  judgment  of  the  court  was  that  the  defendant 

be  imprisoned  in  the  penitentiary  for  six  years.  It  is  claimed 

4.  — .  mau-     that  the  punishment  is  excessive,   and  we  are 

puuishment.    asked  to  reduce  it.     The  facts  in  the  ease  do  not 

seem  to  us  to  demand  our  interference.  Affirmed. 
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Cox  V.  Newkibk:  bt  al. 

IiJd    ^        ^'  I'^to^ockting  Liquors:  bale  to  hubband:  ground  of  liabilitt 

TO  WIFE  FOR  DAM AOBB.    A  person  who  contribates  merely  to  a  hus- 

band*8  habit  of  drinkingr*  by  selling  bim  intozicatinfi:  liqaorc^,  is  not 
respooBible  to  his  wife  for  damajr^s  which  may  accrue  from  eventual 
drunkenness,  not  directly  caused  thereby:  (compare  Ennis  v,  Shiley,  47 
Iowa,  552;)  but  the  person  who  contributes  directly  to  the  intoxication, 
that  is,  to  specific  tits  of  intoxication,  becomes  liable,  even  though  the 
intoxicatioii  has  become  habitual:  and  an  instruction  to  that  effect,  in 
substance,  is  approved.    {Flint  v.  Gauer^  66  Iowa,  696,  distinpruished.) 

2.  : :  daicaoeb:  lien  on  leabed  building:  conbent  of 

OWNER:  INFERENCE  FROSf  KNOWLEDGE.  In  an  action  by  a  wife  for 
damages  for  the  intoxication  of  her  husband  by  means  of  liquors  sold 
him  by  the  lesi-ee  of  a  building,  where  the  lessor  was  also  made  a  party, 
and  the  judgment  against  the  lessee  was  sought  to  be  made  a  lien  on 
the  building,  held  that  it  was  error  to  instruct  the  jury,  in  substance, 
that  the  lessor *8  knowledge  of  the  sale  of  liquor  in  the  building,  and  his 
consent  thereto,  might  be  inferred  from  circumstances  tending  to  show 
knowledge;  since  there  might  be  knowledge  without  consent.  (Com- 
pare Myers  v,  Kirt,  57  Iowa,  421.) 

Appeal  from  Dallas  Circuit  Court. 

Fbiday,  October  21. 

The  plaintiflTj  Fraaces  A.  Cox,  brings  this  action  to  recover 
for  damages  alleged  to  have  been  sustained  by  reason  of  the 
intoxication  of  her  husband  by  liquor  sold  him  by  the 
defendants  Newkirk  and  Kearms.  She  also  asks  that  she 
may  be  allowed  a  lien  upon  the  lot  on  which  the  liquor  was 
sold.  There  was  a  trial  to  a  jury,  and  verdict  and  judgment 
were  rendered  against  Kearms  for  $2,416.66,  and  the  same 
was  made  a  lien  upon  the  lot.  The  defendant  Sarah  J.  Har- 
lan, the  owner  of  the  lot,  appeals. 

Kauffmarh  <&  Guernsei/y  for  appellants. 

Cardell  dh  Shortly^  for  appellee. 

Adams,  Ch.  J. — ^The  plaintiiTs  husbaud,  Charles  E.  Cox, 
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was  a  practicing  attorney  at  Perry.  Until  the  winter  of 
1883  and  1884  he  supported  his  family  comfortably.  About 
that  time,  however,  his  intemperate  habits  increased,  and  he 
became  a  drunkard.  In  the  spring  of  1 884,  he  became  affected 
with  delirium,  tremenSy  but  afterwards  partially  reformed.  The 
Last  of  November,  18S4,  Kearms  leased  from  Mrs.  Harlan 
the  premises  in  question  for  a  grocery  store,  and  occupied 
the  same  for  about  two  months.  During  that  time  he  sold 
intoxicating  liquors  to  some  extent  to  the  plaintiff's  hus- 
band. Cox  became  worse,  and  lost  his  mind,  and  died  a  few 
months  later.  The  lease  of  the  premises  to  Kearms  provided 
expressly  that  they  should  not  be  used  for  unlawful  purposes, 
and  Mrs.  Harlan  contends  that  she  never  at  any  time  con- 
sented that  they  should  be  so  used.  Soon  after  the  execu- 
tion of  the  lease,  her  husband,  acting  as  her  agent,  heard 
rumors  that  intoxicating  liquor  was  being  sold  upon  the  prem- 
ises. He  began  to  make  inquiries,  and  to  exercise  some 
vigilance  in  regard  to  the  matter,  employing  the  city  mar- 
shal to  watch  against  the  sales  of  liquors  upon  the  premises. 
Soon  afterwards  he  served  notice  upon  Kearms  to  quit,  and 
in  about  two  months  from  the  commencement  of  the  lease 
the  premises  were  vacated. 

I.  The  appellant  complained  of  certain  instructions  given 
by  the  court,  and  among  them  of  instruction  6,  in  which  the 
1.  iNToxioAT-  jury  was  told,  in  substance,  that  if  Kearms  con- 

saie  to^hi^     tributed  to  Cox's  intoxication,  habitual  or  other- 
band  :  grouud       .         ,  131       i.Lil*         1        1 

of  liabiiitv  to    wise,  he  would  be  liable  tor  the  dama^^es  sus- 

wife  for  dam-  '  t  tv         ^  /• 

a«es.  tained  by  the  plaintiff  in  her  means  of  support 

caused  by  such  intoxication.  It  is  contended  by  the  appel- 
lant that  this  instruction  is  inconsistent  with  the  ruling 
in  jEnnis  v.  Shiley^  47  Iowa,  552.  There  is  a  mani- 
fest difference  betweeii  contributing  to  the  habit  of  drinking, 
which  eventually  results  in  habitual  drunkenness,  and  con- 
tributing directly  to  such  drunkenness.  The  person  who 
contributes  merely  to  the  habit  of  drinking  is  not  responsi- 
ble for  damages  which  may  accrue  from  eventual  drunken- 
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ness,  not  directly  caused  thereby.  This  is  the  rule  intended 
to  be  held  in  Ennia  v.  Shiley^  as  can  be  seen  from  the  opin- 
ion, though  there  may  be  some  doubt  as  to  whether  the  facts 
of  the  case  called  for  such  ruling.  The  instruction  now  in 
question,  as  we  understand  it,  holds,  in  substance,  that  a  per- 
son who  contributes  directly  to  the  intoxication,  that  is,  to 
specific  fits  of  intoxication,  becomes  liable,  even  though  the 
intoxication  has  become  habitual.  We  think  that  the  instruc- 
tion is  correct.  It  is  true  that  in  Flint  v,  Gauer^  66  Iowa, 
696,  an  instruction  was  condemned  which  was  very  much 
like  the  one  which  we  now  sustain.  But  in  that  case  the 
court  followed  Ennia  v.  Shiley^  and  understood  the  instruc- 
tion condemned  as  holding  that  a  person  would  be  liable  who 
merely  contributed  to  the  formation  of  a  habit  which  event- 
ually resulted  in  drunkenness.  Whether  the  instruction  was 
properly  understood  may  admit  of  some  doubt.  This  leads 
us  to  say  that  hereafter  courts  should  observe  the  distinction 
here  pointed  out,  and  endeavor  to  make  their  instructions 
clear. 

II.     Complaint  is  made  of  the  twelfth  instruction,  which  if 
in  these  words:     "  You  are  further  instructed  that  theknowl- 
^   edge  and  consent  of  the  owner  of  the  premises,  oi 


2. 


ouTe^sed  "^"  ^^^  agent,  need  not  be  shown  by  any  positive  act, 

con^efif  of       ^"^  ^^7  ^®  inferred  from  facts  and  circumstances 

eiTSTirom'^'*  Surrounding  the  parties,  their  opportunities   oi 

knowledge,      knowing  what  was  done  therein,  as  well  as  othei 

circumstances    tending    to    show   knowledge   on    the   part 

of  the  owner  or  his  agent."     It  is  insisted  that  the  instruction 

is  erroneous  in  that  it  holds  that  knowledge  and  consent  may 

be  inferred  from  circumstances  tending  to  show  knowledge. 

and  we  have  to  say  that  it  appears  to  us  that  the  appellant'^ 

position   is  well  taken.     Consent  cannot  be  inferred  from 

knowledge  alone.     There  might  be  knowledge  and  dissent, 

or  knowledge  and  a  bona  fide  effort  to  prevent  the  premises 

from   being   used  for  the  illegal   sale   of  liquor.     Consent 

might  doubtless  be  inferred  from  acquiescence,  but  that  ie 
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quite  different  from  knowledge  alone.     Meyers  v,  Kirt,  67 

Iowa,  421. 

Some  other  questions  are  discussed,  but  upon  another  trial 
the  issues  may  be  changed,  and  different  evidence  introduced. 

For  the  error  pointed  out,  the  judgment  must,  as  against 
the  defendant  Harlan,  be  Kbyersed. 


Carteb  v.  Davidson  et  al. 

1.  Appeal:  not  takbb  in  timb.    la  aa  action  to  quiet  a  title,  there  was 

a  decree  upon  a  demurrer  afcaiust  defendant,  which  held  that  he  was 
estopped  by  a  former  abjudication  to  question  the  title  under  the  tax 
deed.  This  decree  was  rendered  April  1, 1886.  The  final  determina- 
tion of  the  cause  was,  however,  delayed  on  account  of  a  petition  of 
intervention,  and  on  May  24,  1886,  a  full  decree  was  entered  in  favor  of 
plaintiff  and  against  the  defendant  and  intervenor.  Within  six  months 
irom  the  date  of  the  final  decree,  but  more  than  six  months  from  the 
date  of  the  first  one,  defendant  appealed  from  the  decree  last  entered. 
Held  that  his  rights  were  fully  adjudicated  under  the  first  decree,  and 
that,  as  he  did  not  appeal  from  it  within  the  six  months  allowed  by 
statute,  his  claim  could  not  be  reviewed  in  this  court  upon  an  appeal 
from  the  last  decree.  (Compare  Williama  r.  WelU^  62  Iowa,  747,  and 
McMurray  v.  Day,  70  Id.,  671.) 

2.  Bvidenoe:  record  of  deeds:  foundation.    Plaintiff  having  shown 

by  his  own  testimony  that  certain  deeds  in  his  chain  of  title  were  not  in 
his  possession  or  control,  and  did  not  belong  to  him,  held  that  he  was 
thereupon  entitled  to  offer  in  evidence  the  record  of  such  deeds,  with- 
out evidence  of  their  execution.    (Compare  Code,  g§  3659,  3660.) 

?f .  ConTeyanoe :  intoxication,  fraud  and  inadequate  considera- 
TiuN  AS  aaouNDs  of  RB8CIS8I0N.  A  rcscissiou  of  a  conveyance  was 
sought  by  the  intervenor  on  the  ground  that  the  grantees  procured 
him  to  become  intoxicated,  and  that  while  he  was  in  that  condition 
they  obtained  from  him  the  conveyance  in  question  for  a  very  inadequate 
consideration;  but,  upon  an  examination  of  the  evidence,  (see  opinion,) 
held  that  these  allegations  were  not  sustained. 

Appeal  from   Sioux  District  Court — Hon.  C.  H.  Lewis, 

Judge. 

Friday,  October  21. 
This  is  an  action  in  equity,  and  involves  the  title  to  160 


78     45 
82    545 
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acres  of  land  in  Sionx  county.  There  was  a  decree  for  the 
plaintiff,  and  E.  C.  Davidson,  defendant,  and  Robert  Poole, 
intervenor,  appeal. 

Bv/rke  &  Hewitt  and  R,  E.  Long^  for  appellants, 

Pitts  dk  Kessey^  for  appellee. 

RoTHBOOK,  J. — I.  The  case  is  presented  to  us  upon  quite 
a  voluminous  abstract,  a  large  part  of  which  consists  of  the 
1.  appbal:  pleadings,  which  include  the  petition,  answers 
time.  and  cross-bills,  and  answers  thereto,  and  replies, 

a  petition  of  intervention,  and  an  answer  and  cross-bill 
thereto,  and  other  pleadings  not  necessary  to  be  enumerated 
here.  The  substance  of  the  controversy,  as  presented  in  this 
court,  is  as  follows:  Tlie  plaintiff  claims  title  to  the  land  under 
a  tax  deed  made  to  one  Cyrus  Ames,  on  the  12th  day  of 
November,  1872,  in  pursuance  of  a  sale  for  the  taxes  of  1868. 
He  sets  up  an  alleged  chain  of  title  from  Ames,  through 
several  intermediate  parties,  to  himself.  The  defendant, 
Davidson,  claims  title  under  certain  conveyances  made  by  the 
widow  and  heirs  of  one  Thomas  E.  King,  deceased,  who  pur- 
chased the  land  from  the  United  States.  The  abstract  of 
title  exhibited  with  the  defendant's  answer  and  cross-bill 
shows  that  the  land  was  conveyed  to  him  by  said  widow 
and  heirs  on  the  24th  day  of  January,  1872.  It  will  be 
observed  that  the  ultimate  questions  for  determination  in 
the  court  below,  and  in  this  court,  are  whether  the  plaintiff  is 
the  lawful  holder  and  owner  of  the  tax  title,  and  whether 
said  title  is  valid  as  against  the  defendant,  who  holds  under 
the  patent  title. 

In  the  course  of  making  up  the  issues,  the  plaintiff  set  up 
the  record  of  a  suit  brought  by  one  Easton  against  the 
defendant  Davidson  in  the  district  court  of  Sioux  county. 
Said  record  shows  that  Easton  was  then  the  owner  of  the  tax 
title  in  question,  and  the  object  of  the  suit  was  to  quiet  said 
title.     The  whole  of  the  record  in  said  action  was  exhibited, 
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with  the  pleadings,  including  the  affidavit  for  publication,  the 
original  notice  and  the  decree.     The  decree  was  entered  on  the 
17th  day  of  March,  187dt,  and  it  quieted  Easton's  title  to  the 
land,  and  forever  barred  and  estopped  the  defendant  David- 
son, and  other  defendants  to  said  suit,  from  having  or  claim- 
ing any  right  or  title  to  the  land.     This  record  and  adjudi- 
cation was  set  up  as  a  full  answer  and  defense  to  any  claim 
or  right  of   title   now  asserted   by    Davidson.     Davidson 
demurred  to  this  pleading,  and  on  the  27th  day  of  Novem- 
ber,  1886,   the  demurrer  was    overruled.     The    defendant 
excepted  to  the  ruling  on  the  demnrrer,  and  stood  and  relied 
thereon;  and  afterwards,  on  the  1st  day  of  April,  1886,  the 
'court,  on  motion  of  the  plaintiff,  entered  a  decree  as  follows: 
"Now,  at  this  time,  to-wit,  April   1,  1886,  the  plaintiff 
files  motion  to  strike  the  amendment  of  defendant  from  files, 
and  afterwards,  and  on  the  same  day,  Robert  Poole  files  his 
petition  of   intervention  herein   against  the  plaintiff,  who 
appeared  in  person,  and  objected  thereto,  and  afterwards,  and 
on  the  same  day,  this  cause  came  up  for  hearing,  upon  the 
motion  of  the  plaintiff  for  judgment  and  decree  on  the  ruling 
npon  the  second  division  of  the  demurrer  of  the  defendant 
to  division  thre«  of  plaintiff's  answer  and  reply  to  the  cross- 
petition  of  the  defendant,  E.  C.  Davidson.     The  plaintiff 
appeared  in  person,  and  by  Pitts  &  Kessey,  his  attorneys, 
and  the  defendant  by  H.  E.  Long  and  Burke  &  Hewitt,  his 
attorneys,  and  the  court,  after  full   consideration   of   said 
motion,  and  after  being  fully  advised  in  the  premises,  finds 
that  heretofore,  at   the   last   term   of  this   court,   the   said 
demurrer  was  by  this  court  overruled,  and  held  to  not  be  a 
good  demnrrer,  and  that  the  defendant  elected  in  open  court 
to  stand  npon  his  said  demurrer.     It  is  therefore  ordered, 
adjudged  and  decreed  that  the  matter  set  forth  in  division 
three  of  plaintiff's  said  answer  and  reply  to  defendant's  said 
cross-petition  were  and  are  a  complete  defense  to  defendant's 
said  cross-petition;  that  said  cross-petition  contains  no  equity 
or  cause  of  action  against  the  plaintiff  concerning  the  sub- 
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ject-matter  of  said  cross-petition,  to- wit,  the  south-east  quar- 
ter of  section  thirty-one,  township  ninety-six  north,  range 
forty-four  west  of  fifth  P.  M.;  and  it  is  further  ordered,  ad- 
judged and  decreed  that  said  cross-petition  of  said  defendant 
be,  and  the  same  is,  dismissed  for  the  want  of  equity  or  cause  of 
action  against  the  plaintiff  upon  the  matters  set  forth  therein; 
to  all  which  the  defendant  duly  excepts." 

This  decree  was  a  full  and  complete  adjudication  of  the  va- 
lidity and  binding  effect  of  the  suit  to  qu  iet  title,  and  the  whole 
cross-bill  of  the  defendant  was  dismissed  for  want  of  equity. 
It  was  also  an  adjudication  that  Easton,  the  plaintiff  In  the 
action  to  quiet  title,  was  at  that  time  the  owner  of  the  tax 
title  under  which  the  plaintiff  now  claims  the  land;  and 
all  the  pleadings  tiled  after  that  by  the  defendant  raised  no 
issue  as  against  said  tax  title.  There  was  nothing  left  of  the 
issue  between  the  plaintiff  and  Davidson,  excepting,  possibly, 
mere  formal  proof  by  the  plaintiff  that  he  was  the  owner  of 
the  tax  title.  The  final  disposition  of  the  case  was  delayed, 
however,  until  later,  by  reason  of  a  petition  of  intervention, 
tiled  by  Robert  Poole,  an  intermediate  grantee  of  the  tax  title, 
in  which  he  claimed  that  he  had  been  induced  by  a  fraudulent 
conspiracy  of  one  Mann  and  the  plaintiff  to  convey  the  land 
to  Mann,  the  plaintiff's  immediate  grantor.  Issue  was  joined 
upon  the  petition  of  intervention,  and  a  trial  was  had  thereon; 
and  on  the  24th  day  of  May,  1886,  a  full  decree  was  entered 
for  the  plaintiff  against  the  defendant,  and  against  Poole, 
the  intervener.  From  this  last  decree  the  appeal  was  taken. 
Tfo  reference  is  made  in  the  notice  of  appeal  to  the  decree 
entered  against  defendant  on  the  1st  day  of  April,  1886,  and 
the  appeal  was  not  taken  until  more  than  six  months  after 
April  1,  1886. 

It  is  claimed  that  an  appeal  should  have  been  taken  from 
that  decree,  and  we  think  this  position  of  appellee  must  be 
sustained.  As  we  have  seen,  the  decree  was  a  full  and  final 
adjudication  that  the  defendant  was  in  no  position  to  ques- 
tion the  validity  of  the  tax  title.  He  was  estopped  by  tlie 
decree  quieting  title  against  him.      The  plaintiff,  and  those 
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nnder  whom  he  claims,  had  been  in  possession  of  the  land  for 
several  years;  and,  when  it  was  adjudged  that  defendant  had 
no  right  to  question  plaintiff's  title  under  the  tax  deed,  an 
appeal  should  have  been  taken  from  that  decree.  We  do  not 
determine  that  if  there  had  been  a  mere  formal  rnling  on  the 
demnrrer,  without  a  decree,  an  appeal  should  have  been  taken 
from  such  ruling.  Bat  the  decree  was  a  final  adjudication  of 
defendant's  right  to  attack  the  tax  title.  It  expressly  deter- 
mined a  right,  and  could  afterwards  bo  called  in  question  by 
an  appeal  taken  within  proper  time,  and  in  no  other  manner. 
See  WUliami  v.  Wells^  62  Iowa,  747 ;  McMurray  v.  Day^ 
70  Id.,  671. 

II.  The  plaintiff  showed  by  his  own  testimony  that  certain 
deeds  in  his  chain  of  title  were  not  in  his  possession,  did  not 

beions:  to  him,  and  were  not  under  his  control, 
record  of         He  then  offered  in  evidence  the  record  ot  such 

deeds:  fouii- 

datiuu.  deeds.     It  is  claimed  that  the  record  was  incom- 

petent evidence,  because  there  was  no  evidence  of  the  execu- 
tion of  said  deeds.  It  is  provided  by  section  3659  of  the  Code 
that  "  every  instrument  in  writing,  affecting  real  estate,  which 
is  acknowledged  or  proved  and  certified,  *  *  *  may 
be  read  in  evidence  without  further  proof;"  and  under  section 
3660  the  record  of  such  instrument,  or  a  duly  authenticated 
copy  thereof,  is  competent  when  it  is  shown,  by  the  party's 
own  oath  or  otherwise,  that  the  original  is  lost,  or  not  belong- 
ing to  the  party  wishing  to  use  the  same,  or  within  his  con- 
trol. Proof  of  the  execution  of  the  instrument  is  uot  neces- 
sary in  either  case. 

III.  As  to  the  rights  of  Robert  Poole,  the  intervenor.     It 
is  claimed  in  his  behalf  that  he  was  the  owner  of  the  land  in 

question,  and  that  he  conveyed  it  to  one  Mann, 

3    COWVKY— 

AKciB :  intoxi-  who  conveyed  it  to  the  plaintiff;   that  the  con- 

Ociiioii,  fraud  • 

*?^t'°*o^*id-  veyanee  from  him  was  procured  by  a  fraudulent 
groLndaof       Combination  between  Mann  and  the  plaintiff.  He 
re:K!utiion.       claims,  iu  substance,  that  Mann  caused  and  pro- 
cured him  to  become  intoxicated  to  such  an  extent  as  to  ron 
Vol.  LXXIII— 4 
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der  him  incompetent  to  contract;  and  tliat,  while  in  such  con- 
dition, Mann  and  the  plaintiff  cheated  and  defraaded  him  b^ 
inducing  him  to  convey  the  land  in  controversy  and  certain 
personal  property  to  said  Mann  for  a  consideration  of  $850. 
said  land  and  personal  property  being  at  the  time  worth 
$5,000;  and  he  demands  that  plaintiff  be  required  to  recon* 
vev  the  land  to  him. 

We  have  carefully  examined  the  evidence  upon  the  claim 
made  by  Poole,  and  onr  conclusion  is  that  he  is  not  entitled 
to  any  relief.  It  is  true,  the  evidence  shows  that  before  he 
made  the  conveyance  he  was  much  of  the  time  intoxicated, 
and  at  times  incompetent  by  reason  thereof  to  transact  busi- 
ness; but  he  had  repeatedly  offered  the  property  for  sale  for 
$900,  when  not  intoxicated;  and  the  evidence  does  not  show 
that  the  amount  paid  him  by  Mann  was  grossly  inadequate. 
The  property  was  not  worth  $5,000.  It  was  heavily  incum- 
bered by  mortgages.  Poole  had  paid  but  $250  of  the  pur- 
chase-money which  he  contracted  to  pay  for  the  land,  and  he 
conveyed  it  to  Mann  subject  to  the  purchase-money  mort- 
gages upon  it.  After  he  made  the  conveyance,  he  assisted  in 
removing  the  personal  property  from  the  farm  to  Orange  City, 
and  delivered  it  to  Mann,  and  gave  him  possession  of  the 
land  without  any  complaint  that  he  had  been  defrauded.  In 
view  of  these  facts,  and  many  others  which  might  be  stated, 
he  is  in  no  position  to  demand  the  rescission  of  the  convey- 
ance. His  petition  of  intervention  appears  to  have  been  an 
afterthought;  and  the  afterthought  was  that  of  others  rathei 
than  his  own.  Affismed. 
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78     51 

100   2281 


The  Statb  v.  MoCabtt. 

73      51 
.103     29 

1.  laarcenytDBGRBB:  BBisosrABLBDOTTBT:  INBTRVCTIONS.  Under  §4429    78    81 
of  the  Ck>de,  where  there  is  a  "reaaonable  doubt  of  the  degree  of  the  offense  ^^-   ^ 


of  which  the  defendant  is  sruilty,  he  shall  only  be  conyicted  of  the  lower  73  61 
degree."  And  on  a  trial  for  grand  larceny,  the  jury  should  be  instructed  l*^^__l!l 
that,  if  they  have  a  reasonable  doubt  upon  all  the  evidence  as  to  the  value 
of  the  stolen  property  being  greater  that  twenty  dollars,  they  should  find 
the  value  to  be  twenty  dollars  or  less,  (following  State  v.  Wood,  46  Iowa, 
116,)  and  the  instructions  in  this  case,  (see  opinion,)  failing  in  that  par- 
ticular, are  held  erroneous  and  prejudicial  to  defendant,  since  be  was 
convicted  of  grand  larceny,  and  it  does  not  appear  absolutely  certain 
from  the  evidence  that  the  property  was  worth  more  than  twenty  dollars. 

Appeal  from  Montgomery  District  Court — ^Hon.  Geo.  Cab- 
son,  Judge. 

Fkiday,  Ootobbb,  21. 

Indictment  for  the  larceny  of  a  cow  of  the  alleged  valne  of 
J-IO.  Trial  by  jury;  verdict,  guilty;  judgment  that  the 
defendant  be  imprisoned  in  the  penitentiary;  and  he  appeals. 

TT.  S,  Strawriy  for  appellant. 

A.  J.  Baker^  Attorney-general^  for  the  State. 

Sebvbbs,  J. — The  court  instructed  the  jury  as  follows:  *'(7) 
By  the  defendant's  plea  of  not  guilty  every  material  allegation 
in  the  indictment  is  controverted  or  denied;  and  it  is  incum- 
bent upon  the  state  to  prove  such  allegations  beyond  all 
reasonable  doubt;  that  is,  every  allegation  must  be  so  clearly 
proved  to  your  minds  as  that  all  doubt  is  removed  as  to  the 
defendant's  having  committed  the  acts  charged  with  the 
intent  purposely  and  designedly  to  deprive  the  owner  of  his 
property.  In  other  words,  the  defendant  is  to  be  presumed 
innocent  until  his  guilt  is  established,  as  stated,  beyond  all 
reasonable  doubt;  and  to  determine  this  yon  must  weigh  all 
the  facts  and  circumstances  adduced  by  the  state,  so  that  no 
other  reasonable  or  rational  conclusion  can  be  reached  than 
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that  of  the  guilt  of  the  defendant.  Otherwise,  you  insist 
acquit  him."  In  another  instruction  the  jury  were  directed 
to  determine  the  market  value  of  the  cow;  and  that  the  <<  exact 
value  is  not  material  except  to  determine  whether  the  value 
of  the  property  taken  is  more  than  twenty  dollars.** 

It  is  provided  by  statute  that,  where  there  is  a  <<  reasonable 
doubt  of  the  degree  of  the  offense  of  which  the  defendant  is 
guilty,  he  shall  only  be  convicted  of  the  lower  degree."  (Code. 
§  4429.)  In  State  v.  Wood,  46  Iowa,  116,  it  is  said  that  the 
jury  <'  should  have  been  instructed  that,  if  they  had  a  reasona- 
ble doubt  upon  all  the  evidence  as  to  the  value  of  the  prop- 
erty being  greater  than  twenty  dollars,  they  should  find  the 
value  to  be  twenty  dollars  or  less."  Ko  such  instruction  was 
given  in  the  case  at  bar;  but,  on  the  contrary,  it  seems  to  us 
that  the  instructions,  when  fairly  considered,  do  not  direct  the 
jury  that  they  must  find  beyond  a  reasonable  doubt  that  the 
value  of  the  cow  exceeded  $20,  and  therefore  the  instructions 
given  are  erroneous.  If  the  jury  are  not  satisfied  beyond  a 
reasonable  doubt  that  the  value  of  the  property  stolen  exceeds 
the  amount  named,  they  must  find  it  was  less  than  that.  The 
statute,  in  express  terms,  so  requires,  and  it  is  the  duty  of 
the  court  to  say  that  such  is  the  law.  A  failure  in  this  respect 
must  be  regarded  as  prejudicial  error,  unless,  possibly,  there 
is  no  possible  doubt  under  the  evidence  that  the  property  was 
of  greater  value  than  $20.  We  do  not  regard  the  evidence 
in  this  case  to  be  of  that  character.  Ksvsbsed. 
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73     53 

106    706 

1.  Promissory  IVote :  parol  to  bstablish  condition  as  to  patmbnt.    1 73    ^ 

Parol  proof  is  not  admissible  to  alter  the  tenns  of  an  unconditional  |i09  I86 

promissory  note,  by  establishingr  a  contemporaneous  contract  that  the  fi^  ^^ 

note  shall  be  payable  only  upon. conditions  not  expressed  in  the  note  f^j 
itself.    (See  opinion  for  cases  dted.) 

2.  Appeal:  PRB8EBYINOBVIDENCB.    A  bill  of  exceptions  is  not  necessary    I  73    53 

to  preserve  the  eyidenoe  for  the  purposes  of  an  appeal,  in  cases  where    

it  is  preserred  by  the  short-hand  report,  and  properly  certified. 

Appeal  from  Hamilton  District  Court, 

Fbiday,  Ootobbe  21. 

Action  npon  a  promissory  note.  There  was  a  verdict  for 
plaintiff,  which,  upon  motion,  was  set  aside,  and  a  new  trial 
ordered.     Plaintiff  appeals. 

Chase  <b  Chaee^  for  appellant. 

Martin  db  Wambaohj  for  appellee. 

Beok,  J. — I.  The  defendant,  in  his  answer,  alleges  that 
the  note  was  given  without  consideration,  and,  as  a  further 

defense,  that  it  was  &:iven  for  an  interest  in  a 

I.  PROMTS-  '  O 

pnroito^^  patent  washing-machine  bought  bj  defendant  of 
tkma? to  pay"  plaintiff  upon  a  verbal  agreement  that  defendant 
"*°''  should  be  required  to  pay  no  money  on  the  note, 

except  it  should  be  realized  from  the  sales  of  the  machine, 
and  that  it  was  wholly  worthless,  and  nothing  was  realized 
npon  its  sale.  Evidence  upon  the  issues  thus  presented  was 
introduced  by  both  parties.  The  court  below  instructed  the 
jury  that  they  should  not  consider  any  of  the  evidence  tend- 
ing to  prove  a  contract  between  the  parties  as  to  the  condi- 
tions on  which  the  note  was  to  become  payable.  A  motion 
to  arrest  the  judgment  on  the  ground  that  the  verdict  is  not 
sustained  by,  and  is  in  conflict  with,  the  evidence,  and  for 
error  in  giving  the  instructions  just  referred  to,  was  sus- 


54  SUPREME  COURT  OF  IOWA, 

DeLong  y.  Lee. 

tained.  We  understand  from  the  opinion  of  the  court,  found 
in  the  record,  that  the  motion  was  sustained  upon  the  last 
ground  thereof. 

II.  The  position  of  counsel  for  defendant  and  of  the  court  be- 
low is  to  the  effect  that  an  unconditional  promissory  note  may 
be  defeated  by  establishing  a  contemporary  contract  to  the  ef- 
fect that  the  note  shall  be  paid  only  upon  an  event  which  may 
never  happen.  In  this  view,  the  note  is  a  conditional  prom- 
ise to  pay.  This  position  is  in  conflict  with  the  familiar  rule 
of  the  law  which  declares  that  written  contracts  shall  not 
be  changed,  varied,  or  contradicted  by  contemporary  or  prior 
oral  agreements.  Parol  proof,  therefore,  is  not  competent  to 
alter  the  terms  of  a  promissory  note,  and  show  that  it  is  pay- 
able upon  conditions  not  therein  expressed.  Atherton  v. 
Deannondy  33  Iowa,  353;  Barhydt  v.  Bonney^  55  Id., 
717;  Dickson  v.  Harris^  60  Id.,  727;  Atkinaon  v.  Blair ^ 
38  Id.,  156;  Farm^  v.  Perry,  70  Id.,  358. 

III.  It  is  plain  that  the  parol  agreement  pleaded  as  a 
defense,  and  supported  by  proof,  did  not  pertain  to  the  con- 
sideration of  the  note,  but  went  to  its  validity,  and  the  obli- 
gation of  defendant  to  pay  it  only  upon  the  happening  of 
certain  conditions.  It  presented  a  different  contract  than 
the  one  expressed  in  the  note.  In  our  opinion  the  district 
court  erred  in  sustaining  defendant's  motion  in  arrest  of 
judgment. 

lY.  Defendant  files  an  amended  abstract,  in  which  it  is 
alleged  that  the  evidence  is  not  preserved  by  a  bill  of  excep- 
2.  APPEAL :  tions.  This  may  be  true,  and  yet  the  evidence 
evwenee!*  may  have  been  preserved  by  the  short-hand 
report,  and  duly  certified,  thus  becoming  of  record  in  the 
case,  to  be  considered  upon  appeal. 

For  error  in  the  order  sustaining  the  motion  in  arrest,  the 
judgment  of  the  district  court  is  Bbvb&sbd. 
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Phouty  V.  Clark  et  al. 

I.  Vendor's  Lien  in  Parol  Only:  dbfbatbd  bt  assionmbnt  for 
BENEFIT  OF  CBBDIT0R8.  The  policy  of  the  statute  (Code,  §  1940)  is 
that  a  yendar's  Ilea  ezbtiasr  only  in  parol  is  not  an  eqmty  in  the  land 
after  it  has  been  conveyed,  and  it  is  immaterial  whether  the  purchaser 
of  the  vendee  has  notice  of  the  lien  or  not;  {Rotck  v.  Hu88ey,  52  Iowa, 
694;)  and  an  assignment  for  the  benefit  of  craditora  by  the  vendee  is  a 
conveyance  of  the  land,  within  the  meaning  of  said  section,  (Roberts  v, 
Austin,  26  Iowa,  316,)  and  defeats  the  vendor's  lien.  (Warner  v, 
Jameson^  52  Iowa,  70  distinguished.) 

Appeal  from  Jones  District  Court — Hon.  James  D.  Giffebt, 

Judge. 

Friday,  October,  21. 

This  is  an  action  in  equity  by  which  the  plaintiff  seeks  to 
3Stablish  a  vendor's  lien  for  piirchase-inoney  against  certain 
real  estate.  There  was  a  demurrer  to  the  petition,  which 
was  sustained.     Plaintiff  appeals. 

Herriok  <b  Doxsee^  for  appellant. 

Remley  c&  Ercanhraoky  for  appellees. 

BoTUROOK,  J. — It  appears  from  tlie  averments  of  the  peti- 
tion that  one  Yerrian  was  formerly  owner  of  the  land  upon 
which  it  is  sought  to  establish  the  lien.  Plaintiff  purchased 
the  land  of  Yerrian,  and  received  a  warranty  deed  therefor. 
The  deed  was  not  recorded.  On  the  4th  day  of  November, 
1883,  the  plaintiff  sold  the  land  to  the  defendant  Young,  and 
by  agreement  between  all  the  parties,  and  to  save  expense, 
Yerrian  and  wife  made  their  warranty  deed  to  Young;  it 
being  understood  by  all  the  parties  that  said  deed  would  vest 
in  Young  all  of  the  right,  title  and  interest  of  the  plaintiff 
in  said  land;  plaintiff  being  an  unmarried  man.  Young 
executed  to  the  plaintiff  his  promissory  note  for  the  purchase- 
money,  of  said  land,  which  note  is  wholly  unpaid.     On  the 
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30th  day  of  December,  1886,  Young  made  a  written  assign- 
ment of  all  his  property,  including  the  land  in  question,  to 
the  defendant  Clark,  for  the  benefit  of  his  (Young's)  creditors. 
Clark  qualified  as  assignee,  and  proceeded  to  execute  the 
trust,  and  obtained  an  order  of  court  to  sell  at  public  or  pri- 
vate sale  all  the  lands  so  assigned  to  him  by  Young. 

The  question  presented  by  the  demurrer  and  in  argument 
is  whether  the  plaintiff  has  the  right  to  a  vendor's  lien  for 
the  purchase-money.  Section  1940  of  the  Code  is  as  fol- 
lows: <<N"o  vendor's  lien  for  unpaid  purchase- money  shall 
be  recognized  or  enforced  in  any  court  of  law  or  equity, 
after  a  conveyance  by  the  vendee,  unless  such  lien  is  reserved 
by  conveyance,  mortgage,  or  other  instrument,  duly  acknowl- 
edged and  recorded;  or  unless  such  conveyance  by  the  vendee 
is  made  after  suit  brought  by  the  vendor,  his  executor,  or 
assigns,  to  enforce  such  lien.  But  nothing  herein  shall  be 
construed  to  deprive  a  vendor  of  any  remedy  now  existing 
against  conveyances  procured  through  the  fraud  or  collusion 
of  the  vendees  therein,  or  persons  purchasing  of  such  vendees 
with  notice  of  such  fraud." 

The  rights  of  the  parties  in  this  case  depend  upon  the 
question  whether  an  assignment  by  an  insolvent  for  the  ben- 
efit of  creditors  is  a  conveyance,  within  the  meaning  of  the 
statute.  If  it  is  a  conveyance,  the  plaintiff  can  have  no  lien, 
because  he  did  not  reserve  the  same  by  a  written  instrument, 
as  required  by  the  statute.  A  conveyance  is  defined  to  be 
''an  instrument  in  wricing  by  which  property,  or  the  title  to 
property,  is  conveyed  or  transmitted  from  one  person  to 
another."  An  assignment  for  the  benefit  of  creditors  is 
required  to  be  in  writing,  duly  acknowledged,  in  the  same 
manner  as  conveyances  of  real  estate,  and  recorded.  (Code, 
§  2117.)  And  the  assent  of  the  creditors  of  the  insolvent 
shall  be  presumed.  (Code,  §  2116.)  Any  assignee,  as  afore- 
said, shall  have  as  full  power  and  authority  to  dispose  of  all 
the  estate,  real  and  personal,  assigned,  as  the  debtor  had  at 
the  time  of  the  conveyance.     (Code,  §  2127.)     It  is  apparent, 
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therefore,  that  an  assignment  for  the  benefit  of  creditors  is  a 
conveyance  of  the  legal  title  of  the  real  estate  of  the  insol- 
vent to  the  assignee  in  trust  for  the  benefit  of  the  creditors. 
It  is  an  absolate,  unconditional  and  irrevocable  conveyance 
of  the  legal  title. 

It  is  claimed  in  behalf  of  the  appellant  that  the  assignee 
of  an  insolvent  takes  the  property  of  his  assignor,  subject  to 
all  the  equities  existing  against  it  in  favor  of  third  parties; 
that  the  assignee  stands  in  the  shoes,  and  succeeds  only  to 
the  rights,  of  the  assignor.  This  is  undoubtedly  correct.  It 
has  been  so  held  in  Roberts  v.  Austin^  26  Iowa,  316,  and 
other  cases  in  this  and  other  courts.  But  section  1940  of  the 
Code  in  effect  provides  that  a  vendor's  lien  existing  only  in 
parol  is  not  an  equity  in  the  land  after  it  has  been  conveyed; 
and  it  is  immaterial  whether  the  vendee  had  notice  of  the 
lien  or  not.  (Hatch  v.  Hvssey^  52  Iowa,  694.)  The  policy 
of  the  statute  is  that  a  vendor's  lien  existing  in  parol  ceases 
to  have  any  validity  after  a  conveyance.  The  case  of  War- 
ner V.  Jameeon^  52  Iowa,  70,  cited  by  plaintiff*,  does  not 
seem  to  be  contrary  to  the  rule  above  announced.  That  case 
was  a  contest  with  the  assignee  of  an  insolvent  as  to  the 
ownership  of  a  safe.  The  plaintiff  claimed  that  the  safe  wae 
his  property;  and  the  defendant  claimed  that  it  passed  by 
the  assignment.  It  was  held  that,  as  between  the  plaintiff 
and  the  insolvent,  the  safe  was  the  property  of  the  plaintiff^, 
and  that,  as  the  assignee  took  the  assignment  with  full  knowl- 
edge of  plaintiff's  rights,  he  acquired  no  more  right  to  the 
property  than  his  assignor  had. 

We  think  the  demurrer  to  the  petition  was  rightly  sus- 
tained. Afsirmbd 
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Ide,  Ex'x,  V.  The  Bbemeb  County  Bank. 

1.  Banks:  collection  of  csrtificatk  of  deposit:  interest.  Plaint- 
iff left  with  the  defendant  bank,  October  19, 1883,  for  collection,  a  cer- 
tificate of  deposit  made  by  bankers  in  Illinois.  The  certificate  was 
dated  Jnne  18, 1883,  and  was  payable  on  demand,  but  would  have  borne 
interest  if  the  depout  had  remained  in  the  bank  till  December,  18, 
188B.  The  bank  executed  and  (^yc  to  plaintiff  a  receipt  for  the  certificate, 
which  stated  that  it  was  due  December  IS,  1883,  but  both  parties  knew 
that  it  was  due  on  demand.  The  receipt  stated  that  the  certificate 
was  to  be  collected  '*  when  due/*  and  no  instructions  were  given  as  to 
the  time  of  collection.  The  defendant  collected  it  at  once,  and  plaint- 
iff in  this  action  seeks  to  recover  of  it,  in  addition  to  the  principal 
amount,  the  interest  which  would  have  accrued  had  it  been  held  till 
December  18,  1883.  Held  that  the  defendant  was  not  guilty  of  negli- 
gence, nor  any  violation  of  agreement  or  instructions,  and  that  it  was 
not  liable  for  the  interest.  {Guelich  v.  Nat.  State  Bank  of  Burlington^ 
56  Iowa,  434,  distinguished.) 

Appeal  from  Bremer  District  Court — Hon.  G.  W.  Rud- 

DiCK,  Jadge. 

FBroAY,  October,  21. 

Action  to  recover  interest  due  upon  a  certificate  of  deposit 
given  to  defendant  for  collection.  The  cause  was  tried  with- 
out a  jury,  and  judgment  rendered  for  defendant.  Plaintiff 
appeals. 

jE.  L,  Smxilley^  for  appellant. 

Gibson  dk  Dawson,  for  appellee. 

Bbc£,  J. — I.  The  facts  upon  which  the  case  was  decided 
by  the  court  below  are  not  in  dispute,  and  are  as  follows: 
October  19,  1883,  plaintiff  left  with  defendant  for  collection 
a  certificate  of  deposit  for  $12,300,  given  by  bankers  in 
Jacksonville,  Illinois.  The  defendant  executed  a  receipt  for 
the  certificate  in  the  following  form  and  language: 

Wavebly,  Iowa,  October  19,  1883. 

"  Received  of  O.  0.  Ide  the  following  certificate  of  deposit 
for  collection  when  due: 


OCTOBER  TERM,  1887. 


Ide,  Ex'x,  T.  The  Biemei  Conuty  Bank. 


59 


Datb. 

Maker's  Name. 

Amount. 

Int. 

Whbn  Due. 

June  18,  '83. 

.Vr.  P.  Ayers  &  Co. 

•12,800. 

3. 

Dec.  18,  '83. 

— ^Twelve  thoasand  and  three  hundred  doll. 

L.  L.  Lush,  Cash." 

On  the  day  of  its  receipt,  the  defendant,  in  the  usual 
course  of  business,  sent  the  certiiicate  for  collection  to  its 
correspondent  at  Chicago,  a  solvent  national  bank,  which 
immediately  collected  it.  The  receipt  recites  that  the  cer- 
tificate is  to  be  collected  when  due.  We  understand  the 
abstract  to  show  that  the  certificate  was  payable  upon 
demand.  The  plaintiff  gave  no  instructions  as  to  the  time 
of  its  collection,  and  received  no  information  from  defendant 
as  to  the  usaal  course  of  business  in  making  collections  of 
the  character  of  this  one.  The  defendant  sent  with  the  cer- 
tificate instructious  to  collect  it  when  it  became  due.  The 
defendant's  correspondent  collected  the  face  of  the  certificate, 
which  was  remitted  to  defendant  and  paid  to  plaintiff.  This 
action  is  broaght  to  recover  interest  on  the  certificate,  at  the 
rate  named  therein,  for  six  mouths. 

11.  We  think  the  judgment  of  the  district  court  may  be 
supported,  on  the  ground  that  the  certificate  was  collected 
pursuant  to  the  very  terms  of  the  receipt,  which  declares  it 
shall  be  collected  when  due.  It  was  payable  upon  demand, 
and  was  in  fact  due  when  it  was  received  by  defendant. 
There  was  nothing  in  the  receipt  obligating  defendant  to  hold 
it  until  the  expiration  of  six  months  from  its  date  when  it 
would  draw  interest,  and  plaintiff  gave  no  instructions  to 
that  effect.  The  statement  in  the  receipt  that  the  certificate 
became  due  December  18,  1883,  is  not  correct,  which  we  will 
presume  was  well  known  to  both  parties.  This  statement 
does  not  preclude  the  defendant  from  showing  the  fact  of  the 
maturity  of  the  certificate  at  the  time.  In  the  absence  of 
any  instructions  to  or  agreement  by  defendant  requiring  it  to 
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hold  the  paper,  the  presamption  arises  that  it  was  the  par- 
pose  of  the  plaintiff  to  press  its  immediate  collection.  Had 
his  intention  been  otherwise,  he  would  not  have  pnt  it  in 
course  of  collection  two  months  before  the  day  interest 
would  accrue  thereon,  when,  as  he  now  claims,  he  intended 
to  present  it  for  payment  after  that  time.  We  conclude  that 
defendant  is  not  liable  in  this  action,  for  the  reason  that 
neither  its  negligence  nor  violation  of  agreement  or  instruc- 
tions has  been  established.  The  correspondent  was  not  guilty 
of  negligence  nor  violation  of  instructions,  for  the  collection 
was  made  in  accord  with  the  directions  given  by  defendant 
which  accompanied  the  certificate.  The  rule  of  Guelich  v. 
Nat,  State  Bank  of  Burlington^  56  Iowa,  434,  is  not  appli- 
cable to  the  case. 

It  is  our  opinion  that  the  judgment  of  the  district  court 
ought  to  be  Affibhed. 


Jbffbibs  v.  Rudloff. 

1.  Attaohment:  REraBN:  avbstdicbnt:  when  allowed.     A  liberal 

discretion  is  reposed  in  the  district  coart,  apon  due  notice  to  parties 
adversely  interested,  to  permit  returns  on  process  to  be  amended  for  the 
purpose  of  correctintif  mistakes.  And  in  this  case  held  that  the  court  did 
not  abuse  its  discretion  in  allowing  the  sheriff  to  amend  his  return  on  a 
writ  of  attachment,  thousrh  it  was  after  judgment  had  been  rendered  in 
the  attachment  case,  and  nearly  fifteen  months  after  the  return  was  made, 
and  after  his  term  of  office  had  expired,  and  while  an  action  was  pend- 
imr  against  him  based  on  the  return.  (See  opinion  for  citation  of 
authorities.) 

2.  Appeal:   pbacticb:  bvidenob  to  support  finding.  This  courtx^an- 

not  interfere  with  the  ruling  of  the  trial  court  allowing  a  sheriff  to  amend 
his  return  on  a  writ  of  attachment,  on  the  ground  that  the  evidence  did 
not  warrant  the  ruling. 

3.  — :  :  BBROB  MUST  BE  SHOWN.     This  court  cannot  presume 

error,  but  it  must  affirmatively  appear;  and  as  the  error  claimed  to  have 
been  made  by  the  trial  court  does  not  affirmatively  appear  of  record,  a 
reversal  cjinnot  be  had  on  the  ground  thereof. 
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Appeal  from,  Ida  District  Court — Hon.  Lot  Thojcajb,  Judge. 

FBroAY,  October  21. 

The  facts  are  stated  in  the  opinion. 

Rollins  (&  Frink  and  Z.  A.  Berry ^  for  appellant. 

Warren  dk  Buohanan^  for  appellee. 

Sebvbbs,  J. — In  January,  1885,  the  plaintiff  commenced 
an  action  on  a  lease  against  the  defendant,  in  which  a  land- 
lord's attachment  was  issued.  The  attachment  was  placed  in 
the  hands  of  F.  A.  Eastman,  who  at  that  time  was  sheriff; 
aud  his  deputy  made  return  on  the  writ  that  he  had  attached 
certain  property,  among  which  was  about  "  four  hundred  and 
fifty  bushels  of  corn  in  the  crib."  Eastman's  term  of  oflSce 
expired  in  January,  1885,  and  in  March  thereafter  the  plaintiff 
obtained  judgment  in  said  action,  and  an  order  for  the  sale  of 
the  attached  property.  A  special  execution  was  issued  on 
the  judgment  for  the  sale  of  such  property,  and  the  sheriff 
made  return  thereon  that  he  had  made  diligent  search  for  the 
property,  but  was  unable  to  find  it.  In  May,  1886,  the  plaintiff 
commenced  an  action  against  Eastman  for  such  damages  as  he 
had  sustained  because  Eastman  had  failed  to  ^^  turn  over  and 
deliver  to  his  successor  in  office  the  attached  property."  East- 
man appeared,  and  obtained  until  the  next  or  December  term 
to  answer,  and  the  cause  was  continued.  In  May,  1886,  East- 
man filed  a  motion  in  the  original  action  of  Jeffries  v.  Bud- 
loffy  to  amend  the  return  on  the  writ  of  attachment  so  as  to 
show  "  that  the  amount  of  corn  in  the  crib  was  about  two  hun- 
dred, instead  of  four  hundred  and  fifty,  bushels,  as  stated  in 
said  return,  and  to  further  amend  the  return  by  stating  therein 
the  disposition  that  was  made  of  the  property  levied  upon." 
This  motion  was  supported  by  affidavits.  The  court  sustained 
the  motion,  and  ordered  that  said  <^  return  be  amended  as 
prayed  therein;"  to  which  the  defendant  excepted. 
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I.  It  is  contended  by  the  coanBel  for  appellant  that  the  conrt 

erred  in  permitting  the  return  to  be  amended,  because  the 

term  of  office  of  the  sheriff  had  expired  when  the 

^MBNT^^ro*       amendment  was   made.       A    liberal   discretion 

turn:  amend-    .  j  •      -v  .  j  ^'      i.  m.> 

ment:  when     IS  reposed  in  the  court,  upon  due  notice  to  parties 

allowed. 

adversely  interested,  to  permit  returns  on  process 
to  be  amended  for  the  purpose  of  correcting  mistakes;  and 
the  fact  that  the  term  of  office  of  the  sheriff  had  expired  is 
not  a  valid  objection  to  the  exercise  of  this  power.  There  is 
no  reason  why  such  amendment  should  not  be  permitted  after 
as  well  as  before  the  sheriff 's  term  of  office  has  expired.  The 
authorities  are  not  entirely  in  accord  on  this  subject;  but  in 
Freem.  Ex'ns,  it  is  said:  "  But  in  nearly  all  the  states  a  return 
may  be  amended  after  as  well  as  before  the  sheriff  has  gone 
out  of  office."  In  support  of  this  proposition  the  author 
cites  Adams  v,  Rohinaon^  1  Pick.,  461 ;  Wilson  v.  Ray^  T.  U. 
P.  Charlt.,  109;  Johnson  v,  Donnelly  15  111.,  97;  Newton  v. 
Prather^  1  Duv.,  100;  Keen  v.  BrigSj  46  Me.,  467;  Miles  v 
Davis,  19  Mo.,  408.  See,  also,  Murfree,  Slier.,  §  879.  These 
authorities,  support  the  stated  proposition. 

II.  It  is  insisted  that  the  court  had  no  discretion  in  the 
premises,  and  should  not  have  permitted  the  amendment  to 
be  made,  because  an  action  was  pending  against  the  sheriff 
based  on  the  return.  But  this  is  not  a  valid  objection.  In 
Freem.  Ex'ns,  §  359,  it  is  said  that  such  is  the  rule  in  some 
states,  but  that  '<  in  the  vast  majority  of  states  the  rule  is 
otherwise;  and  the  pendency  of  a  motion  or  action,  instead 
of  subverting  the  power  of  amendment,  is  the  most  frequent 
occasion  in  which  the  power  is  invoked."  As  supporting  the 
text  the  author  cites  Hodges  v.  Laird^  10  Ala.,  678;  JSTiolin 
V.  Hamner,  22  Ala.,  578;  Oorham  v.  Hood,  27  Ga.,  299; 
Trotter  v.  Parker,  38  Miss.,  473;  People  v.  Arties^  35  N.  Y., 
482;  Tliomas  v.  Browdery  33  Tex.,  783;  Wardsworth  v. 
Miller^  4  Grat.,  99.  These  cases  have  all  been  examined,  and 
they  fuliy  support  the  rule  stated. 

III.  It  is  urged  that  a  return  of  a  sheriff  cannot  be  amended 
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by  leave  of  the  coart  afker  judgment  in  the  action,  because  of 
the  length  of  time  that  had  elapsed.  The  return  was  made 
on  the  9th  day  of  March,  1885,  and  the  motion  for  leave  to 
amend  it  was  made  in  May,  1886.  The  fact  that  judgment 
was  rendered  is  immaterial  as  between  the  sheriff  and 
the  parties.  Ordinarily  the  sheriff  cannot  be  subjected  to 
liability  for  a  false  return,  Dr  on  the  return  if  it  is  in  accord- 
ance with  the  facts,  until  final  judgment  has  been  rendered 
in  the  action.  The  time  within  which  a  return  can  be 
amended  cannot  be  limited.  In  the  exercise  of  the  discretion 
reposed  in  the  courts,  it  is  obvious  they  must  be  governed  by 
the  circumstances  of  each  particular  case.  The  length  of  time 
which  had  elapsed  in  this  case  was  less  that  15  months. 
Such  amendments  have  been  allowed  after  the  lapse  of  a  much 
longer  period.  See  the  cases  cited  in  the  note  to  section  351 
of  Freem.  Ex'ns.  We  do  not  think  the  court  abused  the  dis- 
cretion with  which  it  is  invested  in  any  particular.  The 
return  as  amended  relates  back  to  the  time  when  the  original 
return  was  made.  If,  as  it  now  stands,  the  return  is  false,  the 
plaintiff  can  maintain  an  action  against  the  sheriff  on  this 

fifround.    It  is  said  that  the  evidence  was  notsuf- 

2.  APPKAli:  ° 

practice:  eri-   ficient  to  lustifv  the  action  of  the  CyOurt:  but  we 

deuce  t()  sup-  j  J  ' 

port  finding,     cannot  interfere  with  the  finding  for  this  reason. 
Besides  this,  the  abstract  does  not  contain  all  the  evidence 
.introduced  in  the  district  court. 

IV.  It  seems  to  be  assumed  by  counsel  that  the  sheriff 
asked  and  obtained  leave  to  amend  his  return,  so  as  to  show 

that  he  had  surrendered  the  corn  to  the  execution 
^rror  musTbe  defendant,  on  the  ground  that  it  was  exempt; 

and  counsel  contend  that  it  was  not  exempt 
because  of  a  provision  in  the  lease  to  the  effect  that  all  exemp- 
tions were  waived.  It  will  be  observed  that  leave  was  asked 
to  amend  the  return,  so  as  to  show  the  disposition  made  of 
the  corn,  and  the  motion  was  sustained;  but  the  record  fails 
to  show  what  amendment  was  in  fact  made.  It  is  apparent, 
therefore,  that  the  question  presented  is  not  before  us.     We 
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eannot  presume  error,  bat  it  ranst  affirmatively  appear 
Besides  this,  we  think  the  proper  time  to  present  sach  question 
will  be  in  an  action  for  a  false  return,  if  the  property  was  snr 
rendered  as  exempt  when  it  was  not.  Affirmed. 


Bbantz  v.  Mabous. 

1.  Practice:  amendment  to  conform  PLSADiNas  to  proof:  objec- 

tion TOO  LA.TB.  Where,  after  the  argomeats  to  the  jury  had  been  con- 
cluded, counsel  asked  leare  to  file  an  amendment  to  conform  his  plead- 
ings to  the  proofs,  and  the  amendment  went  into  the  hands  of  the  judge 
without  being  filed,  and  he  instructed  in  accordance  therewith,  and 
counsel  for  defendant  knew  of  it,  and  knew  its  purport,  and  in  sub- 
stance agreed  that  it  might  be  considered  as  filed,  held  that  defendant 
could  not  after  verdict,  in  a  motion  for  a  new  trial,  object  for  the  first 
time  to  the  amendment. 

2.  ;  exceptions  to  instructions.  Exceptions  to  instructions 
given,  and  exceptions  to  rulings  refusing  to  give  instructions  asked, 
when  presented  in  a  motion  for  a  new  trial,  must  specifically  point  out 
the  ground  of  the  exception.    (Code,  §  2789.) 

3.  Assault  and  Battery:  action  for  damages:  instruction:  mean- 

ing of  '*  wanton.*'  In  an  action  for  damages  for  an  assault  and  bat- 
tery, the  court  instructed  the  jury  that  in  order  to  entitle  the  plaintiff  to 
recover  they  must  find  that  he  was  unlawfully,  wantonh/  and  willfully 
assaulted.  Held  that  "wantonly,**  as  used  by  the  court,  was  not 
equivalent  to  **  maliciously,'*  and  that  a  verdict  for  plaintiff  could  not 
be  set  aside  because  there  was  no  evidence  that  the  assault  was  mali- 
cious. 

Appeal  from  Council  Bluf»  Superior  Court. 

Friday,  Octobbe  21. 

Thb  petition  states  that  the  defendant,  at  Grand  Island, 
Nebraska,  nnlawfallj,  negligently,  and  with  force,  assaulted 
the  plaintiff,  and  did  then  and  there  shoot  him,  whereby  one 
of  his  eyes  was  put  out  and  destroyed.  The  defendant  denied 
the  allegations  of  the  petition,  and  pleaded  that  he  was  justified 
in  shooting  the  plaintiff,  because  the  latter,  at  the  time 
he  was  shot,  was  attempting  to  enter  a  building  at  a  late 
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hour  of  night,  which  was  occupied  by  tho  defendant  as  a 
store.  Trial  before  a  jury,  verdict  and  judgment  for  the 
plaintiff,  and  defendant  appeals. 

Wrightj  Baldwin  db  Haldane^  for  appellant. 
Scott  ds  Gilbert  and  Smith  <&  Harle^  for  appellee. 

Seeyebs,  J. — I.  After  the  evidence  had  been  introduced,  and 
counsel  had  concluded  their  arguments  to  the  jury,  the  plaintiff 
,  ^^ ^^     asked  leave  of  the  court  to  file  an  amendment  to 

1.  PRACTICE: 

to'conforto'  ^^®  petition  to  "  conform  the  allegations  to  the 
proSf*°obj^  proof,  and  for  such  amendment  strikes  out  of 
fion  too  late,    gaid  petition         *         •         *         the  word 'neg. 

ligently,' and  substitutes  therefor  the  words  '  wantonly  and 
willfully.' "  It  is  doubtful  whether  the  amendment  was 
marked  "Filed,"  and  it  will  be  conceded  that  it  was  not;  but 
it  is  certain  that  it  was  in  the  hands  of  the  judge,  and  coun- 
sel for  the  defendant  had  knowledge  of  this  fact,  and  of  ita 
purjjort,  prior  to  the  time  the  instructions  were  given.  The 
court  regarded  it  as  filed,  and  gave  the  instructions  in  con- 
formity thereto.  When  counsel  for  the  defendant  obtained 
knowledge  of  the  amendment,  they  made  no  objections 
thereto;  but,  as  we  think  the  court  was  justified  in  believing, 
acquiesced  therein,  or,  in  substance,  agreed  that  the  same 
might  be  regarded  as  being  filed.  The  supposition  cannot 
be  indulged  that  counsel  did  not  have  ample  opportunity  to 
object  to  the  filing  of  the  amendment,  and  their  failure  to  do 
so  precludes  them  from  now,  after  verdict,  making  such 
objection.  If  the  amendment  was  deemed  material,  and 
counsel  were  taken  by  surprise  thereby,  they  should  have 
applied  for  a  continuance.  They  knew,  when  the  instruc- 
tions were  given,  that  the  court  regarded  the  amendment  as 
filed.  Objections  could  have  been  made;  none  were  made, 
except  in  a  motion  for  a  new  trial.  This  was  too  late. 
II.  No  exceptions  were  taken  to  the  instructions  except 
Vol.  LXXIII— 5 
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in  the  motion  for  a  new  trial,  and  sncli  exceptions  must  be 

2. :  ex-      regarded  as  not  sufficiently  specific,  because  the 

Instructions,  ground  of  the  exception  is  not  stated.  (Code,  § 
2789.)  This  is  true  also  as  to  the  instructions  asked  and 
refused.  The  court  instructed  the  jury,  in  substance,  as  the 
defendant  claims,  that  in  order  to  entitle  the  plaintiff  to 
recover  they  must  find  that  he  was  unlawfully,  wantonly  and 
willfully  assaulted;  and  it  is  insisted  that  the  evidence  does 
not  justify  the  verdict.  The  evidence  clearly  shows  that  the 
shooting  was  willful,  as  distinguished  from  accidental.  The 
defendant  purposely  fired  the  pistol.  lie  so  testifies;  and  if 
such  act  was  not  excusable  it  was  unlawful.  But  it  is  said 
the  word  "  wanton  "  means  "  malicious,"  and  that  there  is  no 
evidence  of  malice.  No  such  meaning  can  or  should  be 
given  to  the  word  "  wanton  "  as  used  by  the  court.  At  most, 
the  jury  were  required  to  determine  whether  the  assault  was 
willful  and  intentional,  or  justifiable  or  excusable.  In  fact, 
the  only  question  under  the  evidence  was  whether  the  assault 
was  excusable,  and  this  was  fairly  submitted  to  the  jury,  and 
with  their  finding  we  cannot  interfere. 

Affirmed. 


ELauoh,  Adm'b,  v.  The  CfiiOAGo,  Rook  Island  &  Pacific 

[l26    578  E'y    Co. 

1.  Bailroads:  injury  to  employe  through  impropeblt  loaded  car: 
LIABILITY  OP  COMPANY.  A  Car  had  been  loaded  with  lumber  by  K. 
&  Son,  lumber  merchants,  for  shipment  over  defendant's  road.  The  cat 
was  improperly  loaded  in  this,  that  the  lumber  projected  too  far  over 
the  end  of  the  car.  E.  &  Son  had  given  the  company  noticp.  in  accord- 
ance with  its  eastern,  that  the  car  was  ready,  and  plaintiif*8  intestate 
and  another,  both  yardmen,  we  e  directed  by  the  company  to  bring  the 
car  from  the  side  track  and  attach  it  to  the  train.  This  order  was  per- 
emptory, and  was  eriven  at  the  la^t  moment  before  the  train  was  to 
move,  and  it  was  night.  Plaintiff's  intestate  was  himself  controlling 
the  movements  of  the  engin'?  by  signals,  and  when  it  had  approached 
to  within  a  short  distance  of  the  car,  he  mounted  the  foot-board  of  the 
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tender,  from  which  point  he  saw  the  car  only  as  he  approached  it,  by 
the  light  of  his  laatern.  He  was  caught  between  the  projecting  lum- 
ber and  the  tender,  and  was  so  injured  that  he  died.  Held,  (1)  that 
the  company  was  responsible  for  the  improper  way  in  which  the  car  was 
loaded,  the  same  as  if  it  had  been  loaded  by  its  employes,  and  (2)  that 
plaintiff's  intestate  could  not  be  charged  with  contributory  negligence, 
under  the  circumstances,  in  not  thoroughly  examining  the  car  before 
attempting  to  couple  it  in  the  way  he  did,  but  that  he  had  a  right  to 
presume  that  the  car  was  proparly  loaded  for  safe  handling  and  trans- 
portation. 

Appeal  from  Scott  District  Gowrt. 

Friday,  Ootobeb  21. 

Action  for  a  personal  injury  to  the  plaintiff's  intestate, 
Dennis  Haugh,  while  engaged  as  the  employe  of  the  defend- 
ant in  coupling  cars.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

Cook  c&  Dodgey  for  appellant. 

Gannon,  db  McQuirk^  for  appellee. 

Adams,  Oh.  J. — On  the  30th  of  August,  1884,  the  plaint- 
iff's intestate,  Dennis  Haugh,  was  killed  while  attempting  to 
couple  to  the  defendant's  train  a  car  loaded  with  lumber. 
The  accident  occurred  by  reason  of  the  fact  that  the  lumber 
was  so  loaded  as  to  project  too  far  forward.  Haugh  approached 
the  loaded  car  riding  upon  the  foot-board  fixed  across  the 
rear  end  of  the  tender,  and  was  caught  between  the  project- 
ing lumber  and  the  tender.  He  was  himself  controlling  the 
movement  of  the  engine,  through  signals  to  the  engineer, 
and  no  fault  is  chargeable  to  the  latter.  The  plaintiff  con- 
tends that  the  company  was  responsible  for  the  improper  way 
in  which  the  lumber  was  loaded;  and  the  company  contends 
that  the  deceased  was  negligent  in  not  discovering  that  the 
lumber  was  improperly  loaded,  and  in  attempting  to  make 
the  coupling  in  the  position  in  which  he  was.  The  loaded 
car  stood  upon  a  side  track  in  the  city  of  D.ivenport.     It  had 
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been  loaded  by  the  owners  of  the  lumber,  Keater  &  Son,  a 
firm  of  lumber  merchants.  They  had  given  the  company 
the  usnal  notice  that  the  car  was  ready.  On  the  night  of  the 
accident  the  deceased  and  one  Stapleton,  both  engaged  as 
yardmen,  were  directed  to  bring  the  car  from  the  side  track, 
and  the  accident  occurred  in  the  attempted  execution  of  this 
order. 

Several  questions  are  discussed,  but  if  a  certain  instruction 
given  by  the  court  is  correct,  it  appears  to  us  that  there  is  no 
error  in  the  otiier  matters  complained  of.  That  instruction 
is  in  these  words:  '« No  question  is  made  under  the  evidence 
but  that  the  car  in  question  was  loaded  by  Keater  &  Son  at 
their  own  yard,  said  car  being  sent  there  for  that  purpose  in 
accordance  With  a  common  custom,  which  custom  also  required 
the  defendant  to  send  for  the  car  and  put  it  into  the  train 
when  it  was  loaded.  From  the  standpoint  of  the  law,  it 
makes  no  difference  under  the  circumstances  whether  it  was 
in  fact  loaded  by  men  in  the  employ  or  pay  of  the  defendant 
or  not;  it  was  essentially  the  act  of  the  defendant,  and  stands 
in  precisely  the  same  situation  as  if  actually  loaded  by  men 
in  the  pay  of  the  defendant."  The  giving  of  this  instruction 
is  assigned  as  error.  The  instruction  proceeds  upon  the 
theory  that  the  company  owed  the  deceased  the  duty  of 
seeing  that  the  car  was  properly  loaded,  so  far  as  the  safety 
of  the  deceased  was  concerned,  and  that  it  must  be  deemed 
to  have  adopted  the  acts  of  Keater  &  Son  in  the  loading  of 
the  car.  The  company  denies  that  it  owed  the  deceased  such 
duty,  and  denies  that  it  was  responsible  for  the  manner  in 
which  the  car  was  loaded.  It  admits  that  no  car  loaded  as 
this  was  should  be  taken  into  the  train,  but  its  position  is  that 
it  can  act  only  through  employes,  and  that  the  deceased  was 
the  sole  employe  charged  with  the  duty  of  discoveriag 
whether  the  car  was  properly  loaded  or  not. 

A  large  amount  of  evidence  was  introduced  tending  to 
show  that  the  deceased  was  by  virtue  of  his  employment  and 
mode  of  doing  business  charged  with  some  duty  in  respect 
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to  the  examination  of  the  car  and  the  manner  in  which  it 
was  loaded.  It  was  also  shown  that  the  company  did  not 
have  an  inspection  made  of  the  cars,  loaded  nnder  similar 
circnmstances,  until  the  yardmen  were  sent  to  bring  them 
from  the  side  track.  Bat,  in  our  opinion,  the  instruction 
^ven  is  not  inconsistent  with  such  evidence.  Every  employe 
must  keep  his  eyes  open,  and  exercise  reasonable  care  to 
guard  against  danger  to  himself.  Some  examination  of  all 
that  he  has  to  do  with  may  without  question  be  required  of 
him,  if  it  is  practicable  for  him  to  make  it,  and  this  is  so  not- 
withstanding the  company  may  have  owed  him  the  duty  of 
making  a  prior  examination.  We  do  not  therefore  attach 
much  importance  to  the  evidence  as  to  the  duty  of  the 
deceased  to  examine  the  car,  and  the  way  it  was  loaded,  before 
attempting  to  couple  to  it.  The  company  might  have  set  up 
this  claim  without  evidence,  because  this  duty  would  be 
imposed  by  law  from  the  very  nature  of  his  employment. 
He  was  bound  to  exercise  reasonable  care.  But  what  would 
be  reasonable  care  would  be  greater  or  less  according  to  cir- 
cumstances. He  of  course  saw  the  car  and  saw  the  lumber, 
but  he  did  not  go  quite  to  the  car  before  mounting  the  foot- 
board of  the  tender,  and  he  saw  the  car  only  as  he  approached 
it,  and  by  the  light  of  his  lantern  which  he  held  in  his  hand. 
If  he  had  appreciated  his  danger,  he  could  by  a  signal  have 
stopped  the  engine,  which  was  moving  very  slowly.  It  may 
be  that  a  man  of  ordinary  prudence  would  have  been  more 
watchful,  but  this  was  a  question  for  the  jury.  In  deter- 
mining it  they  might,  we  think,  properly  consider  that  he 
had  a  right  to  assume  that  the  company,  through  some  one, 
had  examined  the  car,  and  the  way  it  was  loaded. 

We  arrive  at  this  conclusion  partly  from  the  character  of 
the  order  itself.  It  was  an  unqualified  order  to  bring  out 
the  car.  It  carried  upon  its  face  the  implication  that  the 
company  considered  the  car  ready  to  be  brought  out.  Its 
unqualified  character  is  not  consistent  with  the  idea  that  the 
deceased  was  charged  with  the  primary  and  sole  duty  of 
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determining  whether  it  was  ready  to  be  brought  out.  Besides, 
it  was  given  at  the  last  minute.  The  car  was  to  be  put  imme- 
diately into  the  train  for  transportation.  We  do  not  under- 
stand it  to  be  claimed  that  the  car  could  have  been  reloaded 
and  put  into  that  train.  The  commonest  business  principles 
would  suggest  that  the  car  should  have  been  examined  in 
time  to  enable  it  to  go  in  the  train,  and  with  the  dispatch 
which  the  shippers  desired.  We  think  that  the  deceased,  in 
the  absence  of  any  express  information  to  the  contrary,  had 
a  right  to  take  this  view  of  the  situation,  and  that  the  care 
and  diligence  which  could  be  required  of  him  should  be 
measured  by  such  fact.  While  he  was  bound  to  look  at  the 
car  and  lumber,  he  was  not  bound  to  make  the  strict  exam- 
ination that  he  would  have  been  if  he  had  been  told  that  he 
was  to  make  the  primary  and  sole  examination.  Under  this 
view  it  appears  to  us  that  the  instruction  set  out  is  correct, 
and  that  there  is  no  error  in  the  other  rulings  complained  of. 

Affirmed. 


Boyle  v.  Mabonet  et  al. 


£M  mtI        1*  Former  Adjudication:   dischakge  of  garnisheb:  no  bar  to 

ACTION  to  IIBACH  BBAL  ESTATE  HELD  IN  FRAUD  OF  CREDITORS.     The 

dischargre  of  a  ffarnishee  on  execution  is  no  bar  to  a  proceediner  to  sub- 
ject to  the  payment  of  the  judirment  real  estate  conveyed  by  the  debtor 
to  the  sramishee  in  fraud  of  creditors ;  because  the  proceeding  by  f^r- 
nishment  is  not  adapted  to  reach  the  title  to  the  real  estate  so  held  by 
the  ffamishee,  and  consequently  the  right  to  subject  it  to  the  satisfaction 
of  the  judgment  is  not  involved  in  the  judgment  discharging  the  gar- 
nishee. 

2  Garnishment :  does  not  reach  real  estate  fraudulently  con- 
TETBD  TO  GARNISHEE.  It  was  uot  the  intention  of  the  legislature  that 
the  real  estate  of  a  debtor  which  he  has  conveyed  to  another  in  fraud  of 
creditors  should  be  reached  by  the  process  of  garnishment,  nor  that  the 
one  holding  title  to  it  should  be  charged  as  a  garnishee  with  a  money 
judgment  for  its  value.    ( See  statutes  cited  in  opinion. ) 

8.  Fraudulent  Conveyance :  evidence  est ablibhino.  The  circum- 
stances of  the  transaction  in  this  case  establish  the  conveyance  in  ques- 
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tion  to  nave  been  made  in  fraid  of  creditors,  notwithstanding  the  posi- 
tive, bat  contradictory  and  unreasonable,  testimony  of  the  parties  to  the 
transaction  to  the  contraiy. 

4.  Szeoution:  aqainst  fbopbbtt  of  deceased  drbtob:  sale  void. 
The  right  of  a  judgment  creditor  to  issue  an  execution  against  the  prop- 
erty of  his  debtor  terminates  with  the  death  of  the  debtor;  (  Welch  v. 
BatterHf  47  Iowa,  147;)  and  in  the  absence  of  any  order  or  proceeding 
re-establishing  his  right,  the  sale  of  land  thereunder,  and  the  resulting 
deed,  are  void. 

''.  Fraudulent  Conveyance:  action  to  uncoveb:  the  diligent 
CBBDiTOB  FRBPEUBBD.  Where  a  junior  judgment  creditor  first  insti- 
tutes proceedings  to  uncover  the  property  which  the  debtor  has  fraudu- 
lently conveyed,  he  takes  priority  over  the  senior  judgment  creditor. 
(  Bridgman  v,  McKissick^  15  Iowa,  260,  and  Howland  v,  Knox,  59  Id,, 
46,  foilowei. ) 

6.  Judgment:  lien  on  land:  limitation:  junior  lien  advanced. 
Since  a  judgment  ceases  to  be  a  lien  on  land  in  ten  years  after  its  date, 
( Ck>de,  §  2882.)  it  follows  that  another  lien  established  on  the  land  more 
than  ten  years  after  the  date  of  the  first  judgment  becomes  the  prior  lien, 
and  cuts  off  the  right  of  the  owner  of  the  first  judgment  to  have  his  lien 
revived  as  the  first  lien. 

Appeal  from  BiLchatian  District  Court, 

Friday,  Octobbb  21. 

AoTioN  in  equity  to  subject  certain  real  estate  to  the  satis- 
faction of  two  judgments  obtained  by  plaintiff  against  the 
defendants,  James  and  Mary  E.  Maroney.  Judgment  was 
entered  by  the  circuit  court  in  accordance  with  the  prayer 
of  the  petition.  The  material  facts  are  stated  in  the  opinion. 
Defendants  appeal. 

Lake  <&  Harmon^  for  appellants. 

G.  E.  Bronaon  and  Charles  E,  Ransiery  for  appellee. 

Reed,  J. — On  the  8th  day  of  November,  1876,  plaintiff 
recovered  a  judgment  against  James  and  Mary  E.  Maroney 
for  $500,  and  one  against  James  Maroney  alone,  for  $1,600. 
These  judgments  were  rendered  in  an  action  brought  by 
plaintiff  for  the  recovery  of  damages  caused  by  the  unlawful 
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sale  of  intoxicating  liquors  to  her  husband.     The  petition  in 
the  action  was  tiled  on  the  10th  day  of  February,  1876,  and 
the  original  notice  was  served  on  James  Maroney  on  the  same 
day,  and  on  Mary  E.  Maroney  on  the  2d  of  May  following. 
On  the  1st  of  March,  1876,  the  Maroneys  conveyed  the  real 
estate  in  question  to  defendant  Bridget  Kyan.     The  title  to 
the  property  at  that  time  was  in  Mary  E.  Maroney.     It  had 
formerly  been  in  James  Maroney,  but  he  had  conveyed  it,  on 
the  4th  of  June,  1873,  to  Anthony  McKerney,  and  Mary  E. 
(  who  was  his  wife)  joined  in  the  conveyance.    On  the  16th  ot 
January,  1874,  McKerney  conveyed  it  to  Mary  E.  Maroney, 
who,  on  the  17th  day  of  April,  1875,  conveyed  it  to  Patrick 
McKerney,  and  he,  on  the  8th  of  June  following,  reconveyed 
it  to  Mrs.  Maroney.  On  the  29th  of  October,  1874,  a  judgment 
was  rendered  in  the  district  court  in  favor  of  the  defendant 
Wallace  Francis  against  James  and  Mary  E.  Maroney,  for 
$1,150,  and  the  property  was  sold  on  execution  issued  on  that 
judgment,  Francis  being  the  purchaser,  and  he  subsequently 
obtained  a  sheriff's  deed  therefor.     The  sale  was  on  the  18th 
of  November,  1882,  and  the  deed  to  Francis  was  executed  on 
the  20th  of  November,  1883.      This  suit  was  instituted  on 
the  9th  of  April,  1877,  but  was  not  determined  in  the  circuit 
court  until  December  6,  1886. 

Mary  E.  Maroney  died  during  the  pendency  of  the  action, 
and  before  the  execution  was  issued  on  which  the  property 
was  sold  to  Francis.     After  this  suit  was  commenced,  plaint- 
iff caused  execution  to  be  issued  on  these  judgments,  on  which 
the  defendant  Bridget  Byan  was  garnished.      She  appeared 
and  answered,  denying  that  she  was  in  any  manner  indebted 
to  either  of  the  Maroneys,  or  that  she  had  in  her  possession, 
or  under  her  control,  any  moneys,  property,  rights  or  credits 
belonging  to  them.     She  was  examined  fully  touching  the 
conveyance  of  the  property  in  question  to  her,  and  the  con- 
sideration paid  by  her  for  it.     But  no  pleading  was  filed  con- 
troverting her  answer,  and  the  court  entered  an  order  dis- 
charging her  as  garnishee.     The  ground  upon  which  relief  is 
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demanded  against  her  in  this  action  is  that  the  property  in 
fact  belonged  to  James  Maroney,  and  the  conveyances  by 
which  the  title  to  it  was  vested  in  Mrs.  Maroney,  as  well  as 
that  by  which  it  was  conveyed  to  her,  were  without  consider- 
ation, and  were  all  made  for  the  fraudulent  purpose  of  cover- 
ing the  property  from  his  creditors.  In  addition  to  her  denial 
of  the  allegations  of  fraad,she  pleaded  the  garnishment  proceed- 
ings in  bar,  alleging  that  the  order  of  discharge  was  an  adjudi- 
cation of  the  questions  involved. 

Francis  was  made  a  party  to  the  action  by  an  amendment 
to  the  petition  which  was  tiled  in  January,  18S5.  That 
pleading  alleged  the  rendition  of  the  judgment  in  his  favor, 
the  sale  of  the  property,  and  the  execution  of  the  sheriff's 
deed  to  him;  also  the  death  of  Mrs.  Maroney  before  the 
issuance  of  the  execution,  and  that  no  order  of  court  was  made 
for  the  sale  of  her  property  in  satisfaction  of  the  judgment 
before  the  writ  was  issued;  and  the  prayer  was  for  the  setting 
aside  of  the  sheriff's  deed,  and  for  general  relief.  The  decree 
of  the  circuit  court  adjudges  that  the  deeds  under  which  Mrs. 
Ryan  holds  the  title  to  the  property  are  fraudulent,  directs 
their  cancellation,  and  subjects  the  property  to  sale  in  satis- 
faction of  plaintiif 's  judgments.  It  also  sets  aside  the  sher- 
iff's sale  and  deed  under  which  Francis  claims',  but  restores 
the  lien  of  his  judgment  upon  the  property. 

I.  As  to  the  matter  pleaded  in  bar  by  the  defendant  Byan. 

The  order  of  the  court  discharging  her  as  garnishee  is  not  an 

1.  FORMEBAD-  ^djudicatiou  of  the  questions  here  involved.     All 

dScha^e  of  *  t^^*  ^^  ^e  claimed  for  the  order  is  that  it  deter- 

6ar"to**aciion  mines  that  she  was  not  indebted  to  the  Maroneys, 

to  reach  real         j^i^ij»i        j.i  •! 

estate  Held  la  and  that  she  did  not  have  m  her  possession  any 

itoM.  property    belonging  to  them,  which    could    be 

reached  by  the  process  of  garnishment.  It  is  doubtful  whether 

in  any  case  real  estate  belonging  to  the  debtor,  the  title  to 
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which  is  in  the  garnishee,  can  be  reached  by  that  process. 
2.  GAHNI8H-     "^^^  general  rule  is  that  it  cannot.      See  Wade, 
Sftreuch'^Kai  Attachment,  §  407;  Drake,  Attachment,  §  465. 
lentiy  convey-  Clearly  this  is  80  where  the  property  has  been 
8hee.  conveyed  in  fraud  of  the  rights  of  the  creditor. 

The  garnishee  can  be  charged  only  in  case  it  is  shown  that 
he  is  indebted  to  the  defendant,  or  that  he  holds  property 
belonging  to  him.  (Code,  §  2988.)  But  in  that  case  the  real 
estate  does  not  belong  to  the  debtor.  The  fraudulent  con- 
veyance, although  void  as  to  the  creditor,  divests  the  grantor 
of  all  interest  in  the  property.  The  grantee  is  charged  with 
no  trust  with  reference  to  it,  and  it  can  be  reached  in  his 
hands  and  subjected  to  the  judgment  of  the  creditor's  claim 
only  in  a  proceeding  in  which  the  court  can  by  proper  judg- 
ment divest  him  of  the  title,  and  condemn  the  property  to  the 
satisfaction  of  the  judgment  against  the  debtor.  That  cannot 
ordinarily  be  done  in  a  garnishment  proceeding.  The  statute5 
Code,  §  2988,  defines  the  extent  of  the  power  of  the  court  in 
the  rendition  of  judgment  against  the  garnishee.  It  may  ren- 
der judgment  against  him  for  the  amount  of  his  indebtedness 
to  the  defendant,  or  the  value  of  the  property  held  by  him. 
But  he  has  the  right  in  every  case  to  exonerate  himself 
before  judgment,  by  paying  the  money  to  the  sheriff,  or  by 
placing  the  property  at  his  disposal.  (Section  2986.)  He 
could  not  do  the  latter  as  to  real  estate  the  title  to  which  is 
in  him;  for  such  property  is  at  the  disposal  of  the  sheriff  only 
when  the  one  holding  the  title  is  divested  of  it,  and  that  can 
be  done  only  by  conveyance,  or  the  judgment  of  a  competent 
court.  He  clearly  cannot  convey  the  property  to  the  sheriff, 
and  the  provision  is  not  capable  of  any  interpretation  under 
which  he  could  be  required  to  reconvey  it  to  the  grantor.  It 
clearly  was  not  the  intent  of  the  legislature  that  real  estate  so 
held  should  be  reached  by  that  process,  or  that  one  holding 
the  title  to  it  should  be  charged  in  the  proceeding  with  a 
money  judgment  for  its  value.      The  questions  involved  in 
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this  proceeding,  tlieoy  could  not  have  been  adjudicated  in  that. 
!Nor  was  there  any  attempt  to  litigate  them. 

II.  We  do  not  deem  it  necesBarj  to  set  ont  the  evidence 
as  to  the  fraudulent  character  of  the  transfers.      It  is  safii- 

cient  to  saj  that  it  clearly  sustains  the  finding  of 
Lbxt  co^tI  the  district  court  on  that  question.  The  prop- 
evidence  es-     erty  belonged  originally  to  James  Maroney.  The 

conveyances  by  which  the  title  became  vested  in 
his  wife  were  all  without  consideration,  and  were  made,  as  we 
are  satisfied,  for  the  purpose  of  covering  it  from  the  liabilities 
he  was  incurring  in  the  unlawful  business  in  which  he  was 
engaged.  The  conveyance  to  Mrs.  Kyan  was  made  soon  after 
plaintiff's  original  suit  was  instituted,  which  was  against  both 
James  Maroney  and  his  wife.  We  are  satisfied  that  it  was 
without  consideration,  and  was  made  for  the  purpose  of  cov- 
ering the  property  from  any  judgment  which  might  be  ob- 
tained in  that  action.  This  conclusion  is  reached,  it  is  true, 
against  the  positive  testimony  of  both  the  Maroneys  and 
Mrs.  Syan.  But  the  circumstances  of  the  transaction  satisfy 
us  that  that  was  the  real  character  of  the  transaction.  Their 
stories  are  unreasonable,  inconsistent  with  each  other,  and 
self-contradictory,  and  the  ultimate  conclusion  which  they 
seek  to  establish  cannot  be  accepted. 

III.  We  come  now  to  the  questions  arising  on  the  appeal 
of  defendant  Francis.      It  will  be  borne  in  mind  that  his 

judgment  is  against  both  James  and  Mary  E. 
a^DMt^rop-  Maroney,  and  that  the  title  to  the  land  was  in 
ceaseddebtor:  Mary  E.  when  that  judgment  was  rendered.     It, 
therefore,  as  against  her,  became  a  lien  upon  the 
property  regardless  of  the  character  of  the  conveyances  under 
which  she  held  it;  and  when  the  conveyance  was  made  to 
.  Mrs.  Syan  she  took  the  property  subject  to  that  lien.     It 
Francis  had  proceeded  to  sell  it  during  the  life-time  of  Mary 
E.  Maroney,  the  purchaser  would  probably  have  taken  it  dis- 
charged of  any  right  or  equity  in  the  plaintiff.      For,  as  the 
judgment  was  a  lien  against  her,  he  had  no  occasion  to  insti- 
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tute  any  proceedings  to  subject  it  to  his  judgment  as  the  prop- 
erty of  James  Maroney,  but  could  have  sold  it  as  her  property 
in  satisfaction  of  the  judgment.  If  he  had  taken  that  course, 
plaintiff's  only  remedy  would  probably  have  been  to  redeem 
from  the  sale.  But  he  did  not  take  that  course.  He  waited 
until  after  her  death,  and  then  issued  his  execution,  and  sold 
the  property.  But  his  right  to  issue  an  execution  against  her 
property  terminated  at  her  death,  (  Welch  v.  Battem^  47  Iowa, 
147;)  and,  in  the  absence  of  any  order  or  proceeding  re-estab- 
lishing his  right,  the  sale  and  deed  are  ineffectual  for  the 
enforcement  of  any  right  which  he  held  as  against  her.  So 
far  as  his  lien  as  against  her  is  concerned,  then,  his  condition 
was  not  changed  by  the  sale  and  deed.  But  his  right  to 
enforce  the  judgment  as  against  James  Maroney  continued. 
But,  treating  the  sale  as  a  sale  of  the  property  of  that  defend- 
ant, it  is  as  against  plain  tiff  unavailing,  for  the  reason  that  the 
title  was  not  in  him.     Regarding  the  sale,  then,  as  having 

been  made  for  the  enforcement^  of  the  judgment . 
\knt  con"      against  James  Maroney,  which  is  the  only  light 
tionio  iincov-  in  which  it  can  be  regarded,  the  case  comes  within 

er:  the  dili-  ,  ^i    j         i        i  i  .       .         .     , 

gent  creditor    the  Settled  rulc  that  when  a   lunior  ludfirment 

preferred.  j.         /?         .        .  ,  J      o 

creditor  first  institutes  proceedings  to  uncover  the 
property  which  the  debtor  has  fraudulently  conveyed  away, 
he  takes  priority  over  the  senior.  Bridgman  v.  McKissickj 
15  Iowa,  260;  Howland  v.  Knox^  59  Id.,  46.  The  judg- 
ment setting  aside  the  sheriff's  sale  and  deed  to  Francis  is 
therefore  correct. 

IV.  Plaintiff  appealed  from  the  provision  of  the  judgment 

which  re-establishes  the  lien  of  the  Francis  judgment  against 

the  property.     She  does  not  object  to  the  estab- 

^ii^n"iand:  Ushmeut  of  the  lien  as  against  the  other  defend- 

junior  lien  ad-  auts,  but  claims  that  it  should  be  made  subordin- 

v&nced 

ate  to  her  lien.  And  we  think  the  claim  must 
be  allowed.  The  lien  of  that  judgment,  by  limitation  of 
statute,  terminated  before  the  rendition  of  the  judgment  in 
this  case,  more  than  ten  years  having  elapsed  since  its  rendi- 
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tion.  As  defendant  had  at  that  time  taken  no  steps  to  pre- 
serve or  revive  his  lien,  it  cannot  now  be  revived  as  against 
plaintiff.  The  judgment  will  be  modified  in  that  respect.  In 
all  other  respects  it  will  be  Affirmed. 


Hansen  &   Linehan  t.  The   Consumers'  Steam   Heating 

Company. 

1.  Contract:  severable:  rbsoisbion  for  breach  as  to  part.  A 
IMvty  is  not  entitled  to  rescind  a  divisible  contract  for  a  breach  of  its 
conditions,  unless  such  breach  cpoes  to  the  whole  consideration.  (Myer 
V.  Wheeler,  65  Iowa,  390.)  And  bo,  where  plaintiff  had  agreed  to  fur- 
nish to  defendant  at  a  certain  price  all  the  coal  it  would  need  during 
the  season,  the  coal  furnished  during  any  month  to  be  paid  for  on  the 
10th  of  the  month  foUowinff,  held  that  plaintiffs  could  not  declare  the 
contract  at  an  end  upon  a  failure  of  defendant  to  pay,  at  the  time  agreed, 
for  coal  already  delivered,  and  recover  the  market  value,  instead  of  the 
contract  price,  for  coal  delivered  after  notifying  defendant  that  they 
regarded  the  contract  as  rescinded. 

Appeal' from  Dubuque  Dietriet  Court, 
Saturday,  October  22. 

This  is  an  action  on  acco«nt  for  an  alleged  balance  due 
plaintiffs  for  coal  sold  and  delivered  bj  them  to  defendant. 
It  is  admitted  in  the  pleadings  that  the  parties  entered  into 
a  parol  contract,  whereby  plaintiffs  undertook  to  furnish,  at 
specified  prices  per  ton,  all  of  the  coal  which  defendant 
shonld  require  in  its  business  during  the  winter  of  1884-85. 
The  ooal  was  to  be  delivered  on  the  track,  in  car-lots  of  from 
one  to  three  cars  per  day.  Plaintiffs  alleged  that  one  of  the 
conditions  of  the  contract  was  that  defendant  should  pay  for 
all  of  the  coal  delivered  in  any  month,  on  the  10th  day  of 
the  following  month,  but  this  allegation  is  denied  by  defend- 
ant. The  contract  was  entered  into  in  October,  1884,  and 
during  that  month  and  November  coal  was  furnished  under 
it  to  the  amount  of  $1,925.     A  statement  of  the  account 
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was  fiifnished  to  defendant,  and  on  the  10th  of  December  it 
paid  $500  thereon.  On  the  24th  of  December  plaintiffs 
notified  defendant  that  they  would  not  continue  to  furnish 
coal  under  the  contract  after  the  1st  of  January,  unless  the 
balance  due  on  the  October  and  November  bills  should  be 
paid  by  that  date;  and  in  the  notice,  which  was  in  writing,  they 
advised  defendant  that  they  claimed  that  by  the  terms  of  the 
contract  the  coal  delivered  during  any  month  was  to  be  paid 
for  on  the  10th  of  the  following  month.  There  was  also 
evidence  that  this  same  claim  was  made  verbally,  a  short 
time  before  the  10th  of  December.  Plaintiffs  continued  to 
deliver  coal  under  the  contract  during  December.  No  part 
of  the  balance  due  on  the  October  and  November  bills  was 
paid  on  the  1st  of  January,  and  but  a  portion  of  it  has  ever 
been  paid.  During  the  months  of  January,  February  and 
March,  1885,  defendant  obtained  21  car-loads  of  coal  from 
plaintiffs,  for  which  they  claim  to  recover  the  market  value 
at  the  times  of  delivery,  which,  in  some  instances,  was  greater 
than  the  contract  price.  Defendant  pleaded  a  counter-claim, 
in  which  it  alleged  that  plaintiffs  had  failed  and  refused  to 
deliver  the  full  amount  of  coal  required  by  it  in  its  business 
during  the  period  covered  by  the  contract,  and  that  it  had 
been  compelled  to  supply  itself  from  other  sources,  at  prices 
in  excess  of  those  stipulated  for  in  the  contract.  There  was 
a  verdict  and  judgment  for  plaintiffs  for  the  full  amount  of 
their  claim.     Defendant  appeals. 

FouTce  &  Lyon  and  Henderson^  Hurd  <&  Daniels^  for 
appellant. 

Longueville  <&  Linehan^  for  appellees. 

Reed,  J. — The  verdict  of  the  jury  determines  that  defend- 
ant was  bound,  under  the  contract,  to  pay  for  the  coal  which 
should  be 'delivered  during  any  month,  on  the  10th  day  of 
the  following  month.  The  important  question  in  the  case  is 
whether  plaintiffs  had  the  right,  on  the  failure  or  refusal  of 
defendant  to  pay,  at  the  time  stipulated,  for  the  coal  which 
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had  then  been  delivered,  to  terminate  the  contract.  The  dis- 
trict court  instructed  the  jury  that  if  the  agreement  as  to 
the  time  of  payment  was  as  claimed  by  plaintiflfs,  they  had 
the  right,  on  the  occurrence  of  a  breach  of  defendant's  under* 
taking  in  that  regard,  to  treat  the  contract  as  terminated; 
and,  in  that  case,  they  would  be  entitled  to  recover  the  mar- 
ket value  of  such  coal  as  they  delivered  after  they  notified 
defendant  that  they  regarded  the  contract  as  rescinded. 

It  is  very  clear,  we  think,  that  the  contract  was  severable. 
Plaintiffs  undertook  to  deliver  so  much  coal  as  defendant 
might  require  in  its  business  during  the  time  covered  by  the 
agreement.  The  coal  was  to  be  delivered  from  time  to  time, 
as  it  would  be  required  in  the  business,  and  defendant  under- 
took to  pay  on  the  10th  day  of  each  month,  at  the  stipulated 
price  per  ton,  for  such  coal  as  should  be  delivered  during  the 
preceding  month.  At  the  end  of  any  month,  the  rights  and 
obligations  of  the  parties,  so  far  as  they  related  to  the  coal 
delivered  during  the  month,  were  settled  and  determined  by 
the  contract,  and  they  were  not  dependent  upon  whether  any- 
thing further  should  be  done  under  it  or  not.  Plaintiffs 
were  entitled,  absolutely,  to  be  paid  for  the  property  on  the 
10th  day  of  the  following  month,  and  they  could  maintain 
an  action  at  that  time  for  the  recovery  of  the  stipulated  price. 
We  held  in  My&r  v.  Wheeler,  65  Iowa,  390j  that  a  party  is 
not  entitled  to  rescind  a  divisible  contract  for  a  breach  of  its 
conditions,  unless  such  breach  goes  to  the  whole  considera- 
tion. The  present  case  is  not  distinguishable  from  tliat. 
We  think,  therefore,  that  the  district  court  erred  in  the 
instructions,  the  substance  of  which  is  set  out  above. 

Reyebsei). 
Adams,  Oh.  J.,  took  no  ptrt  in  the  decision. 
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Lewis  et  al.  v,  Minthorn. 

1.  Praotloe  in  Supreme  Court:  discrepanct  between  dookbtbd 
— — gg  TITLE  AND  BECOBD.    This  cause  ia  docketed  in  this  court  as  Lewis  v, 

|lj»  llSi  Minthom,  and  is  so  entitled  in  the  abstract  and  in  the  arguments  of 

counsel,  but  the  abstract  does  not  reveal  the  existence  of  any  such  case, 
but  seems  to  relate  to  a  case  of  Minthom  v.  St,  John,  Shenff,  a  case 
not  docketed  in  this  court.  In  this  state  of  the  record,  held  that  there 
was  nothing  to  do  but  dismiss  the  case. 

Appeal  from  Mitchell  Circuit  Court, 

Saturday,  October  22. 

The  papers  filed  in  this  case  seem  to  show  an  action  of 
replevin.  It  is  stated  that  the  jury  found  a  verdict  for  the 
plaintiff,  and  that  judgment  was  entered  thereon,  and  that 
both  parties  appeal,  the  defendant  perfecting  his  appeal  first. 

Z.  M,  Ryce^  for  appellant. 

F.  F.  Coffin^  for  appellee. 

Adams,  Ch.  J. — ^This  case  has  been  docketed  in  this  court 
as  John  Lewis  et  al.  v.  Joshua  Minthom,.  The  case  is  so 
entitled  in  the  printed  abstract,  and  in  the  arguments  of 
counsel;  but  we  are  not  able  to  discover  from  the  abstract, 
or  arguments  of  counsel,  that  such  case  ever  had  any  exist- 
ence. The  abstract  of  the  petition  purports  to  show  a  case 
brought  by  Joshua  Minthon  against  Robert  T.  St.  John,  sher- 
iff; but  no  such  case  has  ever  been  docketed  in  this  court. 
If  we  should  attempt  to  write  an  opinion,  and  make  rulings 
upon  the  questions  presented,  it  would  be  unintelligible  as 
applied  in  the  case  docketed. 

Not  finding  that  a  case  of  John  Lewis  et  al.  v.  Joshua 
Minthon  has  ever  been  brought,  tried  or  appealed,  but  has 
simply  been  docketed  in  this  court,  there  is  nothing  that  we 
can  do  but  to  dismiss  such  case. 

Dismissed. 
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1.  Mortgage:  fobbcix>sure:  recbiybr  for  rbvts  jlkd  pROFiTfl.  The  ^  ^ 
mortgage  foreclosed  in  this  case  pKOvided  as  foUows:  **  It  is  agreed 
that,  in  case  of  default  in  any  respect,  so  that  this  mortgage  can  be  fore- 
closed, the  rents  and  profits  of  said  premises,  as  well  before  as  after  the 
sale  on  execution,  are  pledged  to  the  payment  of  the  moneys  secured 
hereby,  and  that,  on  the  commencement  of  an  action  to  foreclose  this 
mortgage,  the  plaintiff  shall  be  entitled  to  the  appointment  of  a  receiver, 
with  the  usual  powers,  to  take  and  hold  the  rents  and  profits  for  the 
benefit  of  the  plaintiff,  and  subject  to  the  order  of  the  court"  Held  that, 
if  plaintiff  was  entitled  under  this  stipulation  to  the  appointment  of  a 
receiTer  at  the  eommencement  of  his  aciion  to  foreclose,  he  was  not  so 
entitled  at  the  time  he  took  his  judgment  and  decree, — not,  at  least, 
upon  a  mere  showing  that  the  amount  of  his  mortgage  and  of  two  prior 
mortgages  was  $8,500,  and  that  the  land  had  been  sold  for  taxes  in  an 
unnamed  amount,  and  that  the  valae  of  the  land  was  not  more  than 
$4,000, — there  being  no  evidence  of  insolvency,  or  of  waste  or  diver- 
sion of  rents  and  profits.  (As  to  the  right  to  a  receiver  for  rents  and 
profits  during  the  statutory  period  of  redemption  from  a  foreclosure 
sale,  see  Myton  v.  Davenport,  51  Iowa,  585,  and  White  v.  Chriggs,  54 
Id.,  650.) 

Appeal  from  Carroll  IHstriei  Court. 

Satubdat,  Ootober  22. 

AonoN  in  equity.     From  the  refusal  of  the  conntj  to 
appoint  a  receiver,  the  plaintiff  appeals. 

Geo.  W.  Painej  for  appellant, 

jF*.  M.  Powers^  for  appellee. 

Sesybbs,  J. — ^The  plaintiff  commenced  an  action  to  fore- 
close a  mortgage  on  real  estate.  The  mortgage,  among  other 
things,  provides  as  follows:  ^^It  is  agreed  that,  in  case  of 
default  in  any  respect,  so  that  this  mortgage  can  be  foreclosed, 
the  rents  and  profits  of  said  premises,  as  well  before  as  after 
the  sale  on  execution,  are  pledged  to  the  payment  of  the 
moneys  secured  thereby,  and  that,  on  the  commencement  of 
an  action  to  foreclose  this  mortgage,  the  plaintiff  shall  be 
entitled  to  the  appointment  of  a  receiver,  with  the  usual 
YoL.  LXXIII— 6 
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powers,  to  take  and  hold  the  rents  and  prolits  for  the  beuetit 
of  the  plaintiif,  and  subject  to  the  order  of  the  court."  The 
case  came  on  for  trial,  and  the  plaintiif  introduced  in  evi- 
dence  the  mortgage,  and  showed  that  he  was  entitled  to  a 
foreclosure.  The  plaintiff  also  introduced  evidence  showing 
that  there  were  two  prior  mortgages  on  the  real  estate,  and 
that  it  had  been  sold  for  the  nonpayment  of  taxes  for  1885. 
The  amount  of  the  incumbrance  on  the  real  estate,  including 
the  amount  due  on  the  plaintiff's  mortgage,  but  excluding 
the  taxes,  is  about  $3,450.  The  record  fails  to  show  the 
amount  of  the  taxes  for  which  the  real  estate  was  sold.  The 
value  of  the  real  estate  is  $4,000.  Judgment  was  rendered 
for  the  amount  due  the  plaintiff^  and  the  mortgage  was  fore- 
closed, but  the  court  refused  to  appoint  a  receiver,  and  of  this 
the  plaintiff  complains. 

It  will  be  conceded  that  the  rents  and  profits,  by  the  terms 
of  the  mortgage,  are  pledged  for  the  payment  of  the  mort- 
gage, but  the  provision  in  relation  to  the  appointment  of  a 
receiver  contemplates  that  such  appointment  should  be  made 
at  the  commencement  of  the  action  to  foreclose,  upon  the 
theory,  we  may  well  suppose,  that  the  foreclosure  might  be 
delayed,  and  that,  pending  the  action,  a  receiver  might  be 
appointed,  should  the  plaintiff,  for  the  protection  of  his  inter- 
ests, so  desire.     This  is  the  full  extent  of  the  contract;  and, 
conceding  that  the  plaintiff,  as  a  matter  of  right,  was  entitled  to 
a  receiver  pending  the  action  to  foreclose,  it  does  not  follow 
that  he  is  entitled  to  such  relief  in  aid  of,  or  auxiliary  to,  the 
foreclosure.     It  seems  to  us  that  when  judgment  was  ren- 
dered foreclosing  the  mortgage,  the  plaintiff  obtained  the  full 
measure  of  relief  he  was  entitled  to  as  a  matter  of  risrht. 
Whether,  in  addition  thereto,  he  is  entitled  to  the  appoint- 
ment of  a  receiver,  depends  upon  whether  a  sufficient  show- 
ing has  been  made  therefor  under  the  practice  prevailing  in 
the   courts   of   equity.     We   shall   not   stop   to   determine 
whether,  under  the  statutes  of  this  state  providing  that  a 
mortgagor  is  entitled  to  redemption,  there  can  be  a  receiver 
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appointed  during  that  period.  See,  however,  Myion  v, 
Davenport^  51  Iowa,  583;  White  v.  Origga.  54  Id.,  650.  In 
the  latter  case  it  is  said  a  party  can  "  liave  a  receiver  only 
of  property  on  which  he  has  a  lien,  and  then  only  when  there 
is  danger  of  its  being  lost,  or  materially  injured  or  impaired." 
The  Code  so  provides.     (Section  2903.) 

Conceding,  then,  that  the  mortgage  creates  a  lien  on  the 
rents  and  profits,  it  does  not  appear  that  they  are  being 
wasted,  or  that  it  can  reasonably  be  apprehended  that  they 
will  be.  It  does  not  appear  that  the  mortgagor  is  insolvent, 
or  that  the  mortgaged  property  is  not  sufficient  to  fairly  pay 
all  the  incumbrances  thereon.  Under  such  circumstances, 
we  do  not  think  a  receiver  should  be  appointed.  (2  Jones, 
Mort.,  §  1532.)  It  will  be  conceded  that  the  sale  for  non-pay- 
ment of  taxes,  and  the  danger  that  a  superior  title  may  be 
obtained,  is  entitled  to  consideration,  and  there  are  some 
adjudged  cases  in  which  this  fact  seems  to  have  been  control- 
ling, or,  if  not,  influenced  the  court  greatly.  But  we  do  not 
think  it  should  be  so  regarded  in  this  case,  because  the 
amount  of  the  taxes  does  not  appear.  Such  amount  may  be 
inconsiderable.  Such  presumption  should  be  indulged  under 
the  presumption  that  error  must  affirmatively  appear. 
Besides  this,  the  plaintiif  can  proceed  under  the  foreclosure, 
and  obtain  title  long  before  the  tax  purchaser.  The  control- 
ling reason,  however,  why  a  receiver  should  not  be  appointed 
is,  for  aught  that  appears,  that  the  rents  and  profits  are  being 
applied  by  the  mortgagor  to  the  payment  of  the  prior  mort- 
gages, and  there  is  no  evidence  whatever  showing  waste  or 
insolvency. 

Affibmsd. 
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1.  Intoxioating  Liquors:  actions  to  bnjoin  nuisances:  continu- 
ance FOR  trial  on  depositions:  practice.  Conceding  that  actions 
to  restrain  nuisances  caused  by  the  unlawful  sale  of  intoxicating  liquors 
stand  upon  the  same  footing  as  to  time  of  trial  as  actions  to  foreclose 
mortgages,  (compate  Code.  g§  2742,  2744,  2745;  Chap.  66,  §  1,  Laws  of 
1886;  Ilolbrook  v,  Fahey,  51  Iowa,  406.)  yet  such  an  action  should  not 
be  continued  at  the  appearance  term,  against  the  objection  of  the 
plaintiff,  on  the  ground  that  the  defendant  elects  to  take  his  evidence 
l^  depositions,  unless  the  court  first  determines  and  makes  it  of  record 
that  the  case  is  to  be  tried  on  depositions;  for  until  such  order  is  made 
of  record  there  is  no  reason  for  a  continuance;  and  to  grant  a  continu- 
ance in  such  a  case,  without  such  previous  order,  is  reversible  error. 

Appeal  from  Howard  District  Court. 

Saturday,  Ootobeb  22. 

Action  in  equity,  in  which  the  relief  asked  is  an  injunc- 
tion restraining  the  defendant  from  keeping  and  maintaining 
a  place  for  the  sale  of  intoxicating  liquors.  From  an  order 
of  the  court  granting  a  continuance,  on  the  application  of  the 
defendant,  the  plaintiff  appeals. 

TT.  K.  Barker  and  H,  T.  Eeed,  for  appellant. 

No  appearance  for  appellee. 

Sebyers,  J. — The  defendant  is  a  registered  pharmacist, 
and  the  petition  states,  in  substance,  that  he  has  established, 
and  is  keeping  and  maintaining,  a  place  for  the  illegal  sale  of 
intoxicating  liquors,  and  that  he  has  sold,  and  continues  to 
sell,  the  same.  An  injunction  was  asked  to  restrain  the  nui- 
sance thus  caused.  The  defendant  answered  the  petition,  and, 
issue  being  thus  joined,  the  defendant,  at  the  appearance 
term,  stated  orally  to  the  court  that  he  elected  to  take  his  evi- 
dence in  the  form  of  depositions,  and  claimed  a  continuance 
therefor.  The  plaintiff  at  the  same  time  demanded  a  trial. 
The  court  made  the  following  order:  "  Defendant  appears, 
and  says  that  he  elects  to  take  his  evidence  by  depositions, 
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and  claims  a  continuance  therefor.  Continuance  granted, 
and  plaintiff  excepts.  Plaintiff  demands  trial  at  the  present 
term,  which  is  refused,  and  he  excepts." 

It  is  provided  by  statute  that^<  in  equitable  actions  wherein 
issue  of  fact  is  joined,  all  the  evidence  offered  in  the  trial 
shall  be  taken  down  in  writing;  or  the  court  may  order  the 
evidence,  or  any  part  thereof,  to  be  taken  in  the  form  of  dep- 
ositions; or  either  party  may,  at  his  pleasure,  take  his  testi- 
mony, or  any  part  thereof,  by  depositions."  (Code,  §  2742.) 
'^  £xcept  where  otherwise  provided,  causes  shall  be  tried  at 
the  first  term  after  legal  and  timely  service  has  been  made." 
(Code,  §  2744.)  "  The  appearance  term  shall  not  be  the  trial 
term  for  equitable  actions,  except  those  brought  *  *  * 
to  foreclose  mortgages.  *  *  *."  (Code,  §  2745.) 
These  sections  were  construed  in  Holbrook  v.  Fahey^  51 
Iowa,  406,  and  it  is  there  said  that  ^^  if,  in  any  of  the  cases 
designated  in  section  2745,  the  court,  in  its  discretion,  orders 
the  evidence  to  be  taken  down  in  the  form  of  depositions, 
the  appearance  term  cannot  be  the  trial  term;  but  if  no  such 
order  be  made,  and  the  court  orders  all  the  evidence  offered 
on  the  trial  to  be  taken  down  in  writing,  there  need  be  no 
continuance,  unless  for  cause,  and  the  appearance  term  is  the 
trial  term  in  these  classes  of  equitable  actions." 

It  is  provided  by  statute  that  actions  in  equity,  brought 
to  restrain  a  nuiBance  caused  by  the  unlawful  sale  and  keep- 
ing for  sale  of  intoxicating  liquors,  **  shall  be  triable  at  the 
first  term  of  court  aften  due  and  timely  notice  of  the  com- 
mencement thereof  has  been  given."  (Section  1,  <?.  66,  Acts 
2l8t  General  Assembly.)  Counsel  for  appellant  contend  that 
this  statute  requires  that  all  actions  like  the  one  at  bar  shall 
be  tried  at  the  appearance  term ;  and  therefore,  as  we  under- 
stand counsel,  the  case  cannot  be  continued  for  the  purpose 
of  taking  depositions.  We  do  not  deem  it  necessary  to  deter- 
mine this  question.  For  the  purposes  of  this  opinion  it 
will  be  conceded  that  this  class  of  actions  stands  upon  the 
same  footing  as  to  the  time  when  the  same  may  or  should 
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be  tried  as  actions  brought  for  the  foreclosure  of  mortgages, 
and  this  is  as  favorable  a  view  for  the  appellee  as  can  possibly 
,  be  taken. 

It  will  be  observed  that  the  court  failed  to  make  any  order 
whatever  as  to  the  mode  of  trial.  But  as  one  party  asked 
a  continuance  for  the  purpose  of  taking  depositions,  and  the 
other  was  insisting  on  a  trial,  we  think  it  should  be  assumed 
that  the  contention,  in  fact,  was  as  to  the  mode  of  trial,  and 
that  the  court  should  have  determined,  and  caused  to  be 
entered  of  record,  that  the  case  should  be  heard  on  deposi- 
tions, before  continuing  the  cause.  As  the  case  now  stands 
in  the  district  court,  neither  party  is  required  to  take  depo- 
sitions; or  one  may  do  so,  and  the  other  not.  Now,  section 
2742  of  the  Code  provides  that  either  party,  at  pleasure, 
may  tjike  his  evidence  in  the  form  of  depositions.  We  do 
not  think,  if  either  objects,  that  an  equity  cause  can  be  con- 
tinued, for  the  purpose  of  trial,  until  the  mode  of  trial  has 
been  determined  and  made  a  matter  of  record;  for  the  reason 
that,  if  the  court  does  not  order  that  the  case  be  tried  on 
tlepositions,  there  is  no  reason  for  the  continuance,  and  the 
court  should  order  the  trial  to  proceed  upon  written  evidence 
taken  down  in  open  court.  Reversed. 


The  State  v.  Butterfield. 

1.  Appeal:  practice:  criminal  case:  tRial  on  abstract:  abstract 

defective.  Where  an  abstract  of  the  record  Ls  filed  in  this  court  in  a 
criminal  case,  the  appeal  will  be  tried  on  Fuch  abstract  alone,  and  the 
transcript  will  not  be  considered;  and  where  the  abstract  fails  to  pre* 
sent  a  case  disclosing:  eiTors,  no  reversal  can  be  had. 

2.  :   :   rulings  on   evidence:   defective  abstract.    A 

reversal  cannot  be  had  on  the  ground  that  offered  evidence  was  improp- 
erly excluded,  when  the  abstract  fails  to  show  what  the  offered  evidence 
was,  or  that  it  was  material. 

Appeal  from  Bremer  DhBtriet  Court — Hon.  Q.  W.  Rud- 

DiCK,  Judge. 
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Saturday,  October  22. 

Defendant  was  indicted  and  convicted  of  forgery.  His 
case  is  now  brought  here  by  his  counsel. 

M.  E.  Billings^  for  appellant. 

A.  J,  Baker^  Attomey-generaly  for  the  State. 

Beok,  J. — I.  This  case  is  presented  for  our  consideration 
upon  a  printed  abstract  of  the  record,  and  must  be  here  tried 
1.  appeal:       thereon.     Upon  a  proper  showing  we  will,  in 

practice :  .      .      ,  j      ^i.  i 

criminal  case:  criminal    cases,    suspend    the    rules    requirinfi" 

trial  on  ab-  '  r  10 

«ract:  ab-       abstract  and  printing,  and  permit  defendants  to 
!▼«•  submit  their  cases  upon  the  written  transcript  of 

the  record.  But  we  were  not  asked  to  do  this.  Where  a 
case  is  submitted  to  us  upon  an  abstract,  either  written  or 
printed,  it  will  be  determined  thereon.  The  defendant  may 
choose  the  manner  in  which  his  case  shall  be  presented  here. 
When  it  is  submitted  upon  an  abstract,  we  cannot  be  required 
to  determine  it  upon  the  transcript  It  was  not  the  purpose 
of  the  rules  to  require  both  the  transcript  and  abstract  to  be 
considered,  but  rather  that  the  abstract  shall  take  the  place 
of  the  transcript.  The  abstract  in  this  case  fails  to  show 
that  it  contains  all  the  evidence  submitted  upon  the  trial, 
and  upon  the  determination  of  a  motion  to  quash  the  indict- 
ment, and  it  shows  affirmatively  that  all  the  instructions  are 
not  presented  in  it.  The  abstract,  therefore,  fails  to  present 
a  case  disclosing  errors  in  the  rulings  of  the  court  upon  the 
motions  to  quash  the  indictment,  and  to  arrest  judgment,  and 
tor  a  new  trial. 

II.     Evidence  was  introduced  by  defendant  tending  to 
prove  an  intention  on  his  part  to  remove  from  the  state. 

^ . .  The  witness  giving  this  testimony  was  then  asked 

Sncifdeflcti  to  State  the  place  to  which  the  defendant  pro- 
iveab^tract.     ^^^^  ^^  remove.     An  objection  to  the  question 

was  sustained.     The  abstract  fails  to  show  the  materiality  of 
the  evidence.     We  cannot  presume  that  it  was  material,  thus 
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presuming  error  in  the  court's  ruling,  but  will  rather  pre- 
sume the  ruling  was  correct. 

III.  Certain  questions  were  asked  a  witness  for  defend- 
ant by  his  counsel  as  to  defendant's  character  since  the  charge 
THJB  8AMI.  was  made  for  which  he  was  indicted,  and  a  stip- 
ulation as  to  the  same  matter  was  offered  in  evidence  by 
defendant;  but  this  evidence  was  rejected.  We  cannot  say 
the  rulings  were  erroneous,  for  the  reason  that  neither  the 
questions,  the  facts  proposed  to  be  proved,  nor  the  stipula- 
tion are  shown  by  the  abstract. 

The  judgment  of  the  district  court  is 

Affibmed. 


Wbtmobb  v.  Monona  Oountt. 

ilu  m      ^'  Statute  of  Limitations:  when  it  bbgiks  to  bun:  wabrant  om 

SPECIAL  FUND.  The  statate  of  limitations  does  not  begin  to  ran 
against  a  warrant  payable  oat  of  the  swamp  land  fund  of  a  county  not 
otherwise  appropriated,  ontU  the  fond  oat  of  which  it  is  made  payable 
conies  into  existence. 

Appeal  from  Monorui  DisPnct  Court. 

Satttbday,  Ootobeb  22. 

AoTiON  upon  a  swamp-land  warrant  executed  in  1866. 
The  defendant  demurred  to  the  petition,  on  the  ground  that 
plaintiff's  cause  of  action  appeared  to  be  barred  by  the 
statute  of  limitations.  The  demurrer  was  sustained.  The 
plaintiff  electing  to  stand  upon  his  petition,  judgment  was 
rendered  against  him  for  costs.     He  appeals. 

H,  E.  Longy  for  appellant. 

S.  Chrisman  and  J.  E.  Selleck^  for  appellee. 

Adahs,  Ch.  J. — The  warrant  sued  on  is  in  these  words: 
^'  $324.  State  of  Iowa,  Monona  Co. 

"  The  treasurer  of  said  county  will  pay  to  J.  E.  Morrison 
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or  bearer  the  aaiu  of  three  hundred  and  twenty-four  dollars 
out  of  any  swamp-land  money  not  otherwise  appropriated. 

^'  Given  under  my  hand  and  the  seal  of  said  county,  at  my 
office  in  Onawa,  this  29th  day  of  December,  1886. 

[Seal.]  "  Timothy  Elliott,  County  Olerk." 

The  plaintiff  averred  that  at  no  time  since  the  execution 
and  delivery  of  the  warrant  was  there  any  swamp-land  money 
in  the  defendant's  treasury,  not  otherwise  appropriated,  until 
January  1,  1878. 

The  question  raised  by  the  demurrer  to  the  petition  is  as 

to  whether  the  plaintiff's  cause  of  action  accrued  earlier  than 

January  1,  1878.     In  our  opinion*  it  did  not.     The  warrant 

was  made  payable  out  of  a  special  fund,  and  the  defendant 

was  not  liable  to  an  action  on  the  warrant  until  the  fund  out 

of  which  it  was  made  payable  came  into  existence.     We  think 

that  tti^  demurrer  was  improperly  sustained. 

Bevbbsed. 


DOBB   V.    SiHEBSON. 

1.  Surface- water :  divebsiok  bt  ditohbs:  no  damage  to  owner  of 

LAND  BELOW.  Where  the  owner  of  land  collects  the  surface- water  on 
his  land  by  means  of  ditches,  bnt  does  not  theteby  discbarge  the  water 
upon  the  land  below  him  at  a  different  place  or  in  a  greater  quantity 
than  before  the  ditches  were  made,  the  owner  of  the  lower  land  cannot 
be  damaged  either  in  his  land  or  his  crops,  and  hence  cannot  recover. 

2.  InBtructions :  rrfbbkikq  jt7rt  to  flbadinos:  issues  otherwise 

FULLY  STATED.  Where  the  court  in  the  instructions  stated  that  the 
pleadings  would  be  submitted  to  the  jury,  and  directed  that  they  should 
read  them,  held  that  there  was  no  prejudicial  error  in  this,  where  the 
couit  in  other  instractions  correctly  stated  what  it  was  necessary  for  the 
plaintiff  to  prove  under  the  issues  in  order  to  entitle  him  to  recover. 
(Compare  Fannon  v.  Robinson^  10  Iowa,  272.) 


7S    ^ 

91    895 


8. :  PART  OF  CLAIM  OMITTED:  ERROR  CURED  BY  VERDICT.  A  fail- 
ure to  present  to  the  jury  in  the  instructions  one  of  the  elements  of 
damage,  as  claimed  by  plaintiff,  is  no  ground  for  reversal,  where  the 
facts  found  by  the  jury  on  the  issues  properly  presented  to  them  were 
such  as  necessarily  to  negative  any  claim  lor  damages  on  the  ground 
omitted  by  the  court.    (Se>i  opinion  for  illustrdtion.) 
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4.  Evidence:  improper  admission:  error  cured  bt  instruction. 
The  admission  of  incompetent  evidence  is  no  ground  for  reversal,  where 
the  instructions  of  the  court  are  such  as  to  take  away  from  the  party 
offering  it  all  possible  advantage  which  he  might  have  gained  from  its 
introduction.   (See  opinion  for  illustration.) 

Appeal  from  WrigM  District  Court. 

Monday,  Octobbb  24. 

The  plaintiff  and  the  defendant  are  owners  of  adjoining 
farms.  The  plaintiff  seeks  in  this  action  to  recover  damages 
of  the  defendant  for  making  certain  ditches  upon  his  (defend- 
ant's) land,  whereby  the  water  from  certain  ponds  was  dis- 
charged upon  the  plaintiff's  farm,  to  his  injury.  He  also 
demands  that  the  plaintiff  be  enjoined  from  continuing  to 
collect  water  by  ditches,  and  running  the  same  upon  plaint- 
iff's land.  The  defendant,  in  his  answer,  denied  the  allega- 
tions of  the  petition.  There  was  a  trial  by  jury  and  a  ver- 
dict and  judgment  for  the  defendant.     Plaintiff  appeals. 

Nagle  <&  jBirdsall,  for  appellant. 

A,  R.  Ladd^  for  appellee. 

RoTHROCK,  J. — I.     By  the  finding  of  the  jury,  and  the 

judgment  of  the  court  thereon,  it  was  determined  that  the  acts 

1.  SURFACE-      of  the  defendant  were  no  injury  to  the  land  of  the 

diversion  by     plaintiff".     This  disposition  of  the  case,  so  far  as 

ditches:  no         ,         ,  .        .     .         ,       ,  «  ,1 

diimageto       the  abstract  question  is  involved,  was  lully  war- 

owuer  of  land  *  ▼  1 

below.  ranted   by  the  evidence.     It  appeared  that  the 

defendant  did  not,  by  the  ditches  lie  made,  collect  the  water 
from  the  ponds  on  his  land,  and  cause  it  to  be  discharged  in 
a  different  place  on  the  plaintiff's  land  from  where  tlie  over- 
flow from  the  ponds  and  the  natural  drainage  was  discharged 
before  the  ditches  were  made.  The  plaintiff's  land  is  lower 
than  the  defendant's,  and  after  the  ditches  were  constructed 
the  water  ran  from  defendant's  land  over  the  low  or  bottom 
land  on  plaintiff's  farm,  the  same  as  it  did  before.  And  a 
number  of  witnesses  testified  that  the  discharge  of  water  was 
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no  greater  after  the  ditches  were  made  than  before.  This 
disposes  of  the  appeal,  so  far  as  the  question  of  evidence  is 
involved. 

II.     Bat  counsel  for  plaintiff  insist  that  the  court  erred 
in  rulings  upon  the  admission  and  exclusion  of  evidence,  and 
2.  iNSTBuc-      in  certain  instructions  given  to  the  jury.     The 
rinffiury  to      first  of  these  complaints  is  that  the  court  erred 
fasuesofber-    in  referring  the  jury  to  the  pleadings  to  deter- 
stated.  mine  the  issues.     The  instruction  complained  of 

is  as  follows:  ^^The  plaintiff  alleges  his  cause  of  action  in 
the  form  of  two  counts,  but  which  in  fact  constitute  but  one 
cause  of  action,  and  might  have  been  stated  in  but  one.  The 
petition  w\Il  be  submitted  to  you  with  these  instructions  and 
reads  as  follows:  [Here  read  the  petition.]  The  defendant's 
answer  will  also  be  submitted  with  these  instructions  to  you: 
[Here  read  the  answer.]"  It  is  probable,  if  the  court  iiad 
made  no  further  statement  of  the  issues  than  his  first  instruc- 
tion, there  would  be  an  insufficient  statement  of  the  issues, 
as  held  in  Fitzgerald  v.  McCarty^  65  Iowa,  702,  and  other 
cases.  But  it  is  not  error  to  allow  the  jury  to  take  the 
pleadings  with  them  to  the  jury-room.  We  believe  such 
has  always  been  the  practice  in  this  state;  and  immediately 
after  the  instruction  above  set  out  the  court  charged  the  jury 
as  follows:  ^' Under  the  issues  in  this  case,  as  made  by  the 
pleadings,  before  the  plaintiff  can  recover,  the  following 
material  facts  must  be  proved  by  a  preponderance  of  the  evi- 
dence: (1)  That  defendant  by  artificial  drains  or  ditches  so 
changed  the  natural  flow  of  the  waters  from  defendant's  land, 
above,  to  and  upon  or  over,  the  lower  land  of  plaintiff  as  to 
cause  the  water  to  flow  in  larger  quantities,  or  more  rapidly, 
than  it  would  have  done  but  for  such  changes,  to  the  injury 
of  plaintiff 's  land.  (2)  The  amount  of  damage  sustained  by 
plaintiff  by  reason  of  such  wrongful  act  or  acts  of  defendant. 
(2^)  If  the  plaintiff  has  failed  by  a  preponderance  of  the  evi- 
dence to  show  that  defendant  did  change  the  course  of  the 
water-flow,  so  as  to  cause  the  same  to  injure  plaintifl'',  either 
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by  increasing  the  quantit}^  of  water  flowing  on  the  latter's 
hind,  or  by  increasing  its  velocity,  your  verdict  must  bo  tor 
the  defendant.  But  if  the  evidence,  by  a  preponderance, 
shows  that  the  defendant  changed  or  caused  to  be  changed 
the  flow,  and  increased  the  quantity  or  velocity  of  water  dis- 
charged on  plaintiff's  land,  defendant  is  liable  to  plaintiflT  in 
buch  sum  as  the  evidence  shows  his  lands  were  injured  by  the 
greater  quantity  or  velocity  of  the  water;  or,  if  the  evidence 
fails  to  satisfy  yon  what  sum  he  is  entitled  to,  then  to  nom- 
inal damages  at  least." 

It  will  be  observed  that  these  instructions  correctly  state 
what  it  was  necessary  for  the  plaintiff  to  prove  under  the 
issues  to  entitle  him  to  recover.  This  was  as  fyll  a  state- 
ment of  the  issues  as  was  required.  As  is  said  in  Fannon 
V.  Rohinaon^  10  Iowa,  272:  ''There  may  be  cases  where  a 
simple  instruction  will  sufficiently  present  the  question  to  be 
determined  by  the  jury,  without  reference  to  the  pleadings 
or  the  issues  tendered  therein."  In  the  case  at  bar,  the  jury 
were  plainly  directed  to  the  facts  necessary  to  be  shown  to 
entitle  the  plaintiff  to  recover,  and  this  was  sufficient.  The 
reference  to  the  pleadings,  or  incorporating  them  in  the 
instructions  in  the  manner  adopted  by  the  court,  workckl  no 
possible  prejudice  to  the  plaintiff.  It  is  claimed,  however, 
that  instructions  2  and  2^  and  7  limit  the  plaintiff's  right  of 

3 :  part    recovery  to  the  damage  done  to  the  land  alone, 

ted:em)r°^      while  plaintiff  claims  for  damages  done  to  the 

cured  by  vcj^  ^-^         ■,         •%   •      •  pt*        ^  n 

diet.  crops.     But  the  plamtin  makes  no  specific  claim 

for  damages  to  crops.  He  does  not  in  his  petition  state  any 
sum  in  which  he  was  damaged  by  loss  of  crops.  He  stated 
in  one  count  of  the  petition  that  his  land  and  crops  were 
damaged  by  reason  of  the  acts  of  the  defendant  in  cutting 
the  ditches.  His  crops  could  not  be  injured  by  the  acts  com- 
plained of  without  injury  to  the  land  or  farm,  and  his  evi- 
dence was  mainly  directed  to  the  injury  to  the  land.     The 

jury  must  have  found  that  the  flow  of  water  on  plaintiff's 
land  was  not  increased  by  the  acts  of  the  defendant.     This 
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was  the  issue  presented  by  the  pleadings,  and  submitted  to 
the  jnrj  by  proper  instructions.  It  is  very  plain  that,  if 
there  was  no  injury  to  the  farm,  there  could  be  none  to  the 
crops  grown  thereon.  The  instructions  complained  of  were 
therefore  without  prejudice  to  the  plaintiff. 

III.  It  appears  from  the  evidence  that  there  is  a  public 
highway  on  the  line  between  the  lands  of  the  plaintiff  and 
4.  BYiDKKcs:    defendant.   The  water  from  the  ditch  complained 

improper  ad-  • 

]iiis8i(£1  error  of  was  discharged  into  a  ditch  duff  alonsr  the 

curecf  by  in-  o  o 

structioD.  highway,  and  then  from  the  highway  ditch  on 
the  land  of  the  plaintiff.  The  defendant  was  allowed  to 
prove,  over  the  plaintiff's  objection,  that  he  cut  the  highway 
ditch  with  the  consent  of  die  road  supervisors.  It  is  claimed 
that  this  was  an  erroneous  ruling, — that  the  evidence  was 
incompetent  and  improper.  But  if  this  was  an  error,  it  was 
without  prejudice,  because  the  court  explicitly  instructed  the 
jury  that  the  defendant  was  liable  for  any  injury,  notwith- 
standing the  water  was  discharged  on  the  plaintiff's  land 
through  the  highway  ditch. 

IV.  There  are  other  objections  made  as  to  the  rulings  on 
the  competency  of  evidence  which  we  do  not  deem  it  neces- 
sary to  set  out  or  discuss  in  an  opinion.  A  mere  statement 
of  them  would  show  that  they  are  not  well  taken. 

Affirmed. 


Grimmell  v.  The  Chicago  &  Nokthwestbbn  R'y  Co. 

1.  Bailroads:  time  required  to  stop  train:  opinion  of  ftreman. 
A  locomotive  fireman  of  four  years  experience  may,  as  a  witness,  state 
his  opinion  as  an  expert  as  to  the  time  or  distance  within  which  a  given 
train,  under  a  given  set  of  circumstances,  can  be  stopped. 

2  Appeal:  practice:  reviewing  evidence.  This  court,  in  reviewinjc 
ralings  on  evidence,  will  consider  only  such  objections  as  were  made  in 
the  trial  court.  For  example,  where  the  only  objection  was  that  certain 
expert  testimony  was  incompetent,  this  court  cannot  consider  an  objec- 
tion based  on  the  form  of  the  examination. 
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3.  ETidence:  immaterial:  not  made  material  by  wrong  instruc- 

tion. It  is  not  reversible  error  to  exclude  immaterial  evidence,  even 
though  it  is  made  material  by  an  erroneous  instruction  afterwards  given. 
The  exception  in  such  case  should  be  to  the  instruction. 

4.  Instructions:  sufficient  if  correct  in  substance.    The  court 

refused,  upon  defendant's  request,  to  instruct  the  jury  that  defendant 
was  bound  to  use  only  ordinary  care,  but  held  that  there  was  no  error 
in  this,  since  the  court  so  instructed  the  jury  that  they  could  not  have 
been  misled  as  to  the  degree  of  care  which  the  law  required. 

5.  Railroads:  cattle  on  crossings:  caution  required  of  engineer: 

INSTRUCTIONS.  In  an  action  to  recover  for  a  heifer  which  ran  before 
defendant's  train  from  a  highway  crossing  into  a  cattle  guard,  and  was 
killed,  defendant  asked  the  following  instructions:  "  Unless  you  6nd 
that  the  engineer,  in  the  exercise  of  ordinary  prudence,  was  bound  to 
anticipate  that  the  heifer  would  stay  on  the  track,  or  run  into  the  cattle 
guard,  your  verdict  should  be  for  the  defendant;''  and  **  If  you  find  that 
the  natural  thing  for  cattle  on  a  crossing,  under  sach  circumstances  as 
shown  in  this  case,  would  be  for  them  to  leave  the  track,  instead  of  run- 
ning into  the  cattle  guurd,  then  the  engineer  was  justified  in  thinking 
that  the  cattle  would  leave  the  track,  and  it  was  not  negligence  for  him 
not  to  stop  or  reverse  his  engine  sooner  than  he  did,  and  the  defendant 
would  not  be  liable  in  this  case."  Held  that  the  instructions  were 
properly  refused,  because  it  is  not  enough  always  for  an  engineer  in 
such  a  case  to  provide  against  what  he  believes  or  anticipates  will  hap- 
pen, but  it  is  his  duty  to  provide  against  what  he  anticipates  majf 
happen. 

Appeal  from  Greene  District  Cov/rt. 

Monday,  October  24. 

Action  to  recover  for  the  value  of  a  heifer  killed  by  one 
of  the  defendant's  trains.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

Hubhards  ClarJc  dk  Vawlet/y  for  appellant. 

McDvffie  <&  Mowardy  for  appellee. 

Adams,  Ch.  J. — The  auimal  was  one  of  several  which  hap- 
pened to  be  upon  a  crossing  of  the  defendant's  road,  as  the 
train  in  question  approached  the  crossing.  The  speed  was 
slackened,  and  the  usual  cattle  alarm  was  given  to  frighten 
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the  animals  from  the  track.  All  left  the  track  except  the 
one  which  was  killed.  This  one  delayed  a  little  as  the  train 
approached,  and  suddenly  turned  and  ran  along  the  track  a 
few  feet,  and  fell  into  a  cattle-guard,  where  it  was  hit  by  the 
train.  The  plaintiiF  alleged  that  the  defendant  was  guilty 
of  negligence  in  not  stopping  the  train  before  the  accident 
occurred.  The  defense  was  based  upon  the  theory  that  the 
engineer  was  justified  in  believing,  before  the  animal  turned 
toward  the  cattle-gnard,  that  it  would  leave  the  track,  and 
that  after  it  turned  towards  the  cattle-guard,  and  showed  a 
disposition  not  to  leave  the  track,  but  to  run  into  the  cattle- 
guard,  there  was  not  sufficient  time  to  stop  the  train. 

I.     One  Creed  was  examined  as  a  witness.     He  testified 

that  he  had  been  in  the  defendant's  employment  as  a  loco- 

1.  RAILROADS:  motivo  fircmau  for  four  years,  and  was  acting  as 

t«»»t(>ptrHiu:    fireman  on  the  train  in  question.     He  was  then 

opinion  of  * 

tironuiu.  askcd  a  question  in  these  words:  "State  whether 

or  not  after  she  [the  animal]  made  that  turn  there  was  then 
time  to  stop  the  train?"  To  this  he  answered  "  No."  This 
question  and  answer  were  afterwards  stricken  out  on  the 
plaintiffs  motion,  and  the  defendant  assigns  the  ruling  as 
error. 

The  objection  to  the  testimony  which  the  plaintiff  urges 
is  that  the  witness  was  asked  for  an  opinion,  and  that  the 
matter  was  not  such  as  to  justify  the  admission  of  expert 
evidence,  and,  even  if  it  had  been,  the  witness  did  not  appear 
to  be  qualified  to  testify  as  an  expert.  But  in  our  opinion 
neither  of  these  positions  can  be  sustained.  The  question  as 
to  tiie  time  or  distance  under  which  a  given  train,  under  a 
given  set  of  circumstances,  can  be  stopped,  is,  we  think,  one 
which  involves  technical  knowledge  and  experience,  or,  at 
least,  tiie  exercise  of  judgment  upon  so  many  different  facts, 
bearing  upon  each  oiher,  that  a  mere  detailed  statement  of 
them  would  not  be  a  sufficient  guide  for  the  jury.  The  wit- 
ness, as  fireman  upon  the  train,  had  knowledge  of  the  facts 
and  circumstances,  and,  from  his  four  years  experience,  should 
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have  been  able  to  exercise  an  intelli^nt  judgment  as  to  their 
bearing  npon  each  other.  We  think  tliat  the  question  asked 
the  witness,  and  tlie  answer  made  by  him,  should  not  have 
been  excluded.  Perhaps,  strictly,  the  witness  should  have 
■»  ..».^T.       been  asked  within  what  time  and  distance  that 

2.  APPBAIi! 

viewingev'i^    tv^^u  could  have  been  stopped  under  the  circum- 
dence.  stances,  and  then  what  the  time  and  distance 

were  which  were  allowed  the  engineer  to  stop  the  train  after 
the  animal  turned;  but  the  plaintiff's  objection  did  not 
appear  to  go  to  the  form  of  examination.  If  the  plaintiff's 
objection  had  been  of  that  nature,  we  think  it  should  have 
been  distinctly  stated  by  him,  so  that  the  defendant  might 
have  obviated  it.  The  only  objection  made  below  was  that 
the  evidence  was  incompetent  and  immaterial. 

II.     One  Bates,  the  engineer,  was  examined  as  a  witnesss, 
and  was  asked  a  question  in  these  words:     ^<  When  you  first 

looked  out  there,  state  whether  or  not  you  could 

8    RVIDKNCB  * 

'*S?in^'e*ma-  ^^  *'^®  Cattle?"  Thls  question  was  objected  to, 
wrong*(itt-  ^^^  ^^^^  objection  was  sustained.  The  defendant 
Biruction.  assigns  the  ruling  as  error.  We  do  not  see  how 
the  defendant  was  prejudiced  by  the  exclusion  of  the  ques- 
tion. It  might  be  conceded  that  the  cattle  were  not  seen  at 
first,  but  It  seems  to  be  undisputed  that  they  were  seen  soon 
enough  to  stop  the  train  if  it  had  been  necessary.  The  fact 
is,  the  engineer  did  not  deem  it  necessary.  He  checked  the 
speed  and  approached  the  cattle  slowly,  giving  the  alarm 
which  he  thought  would  be  sufficient.  If  he  had  seen  the 
cattle  sooner,  his  duty  would  not,  so  far  as  we  can  see,  have 
been  different.  He  was  bound  to  use  reasonable  care  to  avoid 
running  over  the  cattle,  and,  without  question,  he  had  suffi- 
cient time  to  avoid  running  over  them  alter  they  were  seen. 
We  are  aware  that  in  one  of  the  instructions  the  jury  was 
told,  in  substance,  that  the  engineer  ought  to  have  seen  the 
cattle  sooner,  if  they  had  been  in  sight.  Kow  if,  as  the 
instruction  seems  to  assume,  the  failure  to  see  the  cattle 
sooner  had  had  anything  to  do  with  the  defendant's  liability, 
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it  might   be  conceded  that  the  defendant  would  have  been 
entitled  to  show  that  they  could  not  have  been  seen  sooner. 
Bnt  it  appears  to  us  that  the  error  was  rather  in  the  instrne 
tion  than  in  the  exclusion  of  the  evidence. 

III.     The  defendant  asked  the  court  to  instruct  the  jury 
that  it  was  not  bound  to   use  extraordinary  care,  but  only 

4.  iNffTBuc-  ordinary  care.  The  court  refused  the  instruc- 
ciciitlf  CO?'  tion,  and  the  defendant  assigns  the  refusal  as 
8^c&^  '  error.  The  court  instructed  the  jury  with  some 
particularity  as  to  what  the  defendant  should  have  done,  and 
we  do  not  think  that  the  jury  could  have  been  misled  as  to 
the  degree  of  care  which  the  law  required. 

lY.     The  defendant  asked  an  instruction  in  these  words: 
"  Unless  you  lind  that  the  engineer,  in  the  exercise  of  ordin- 

5.  RAIIAOAD8:  **'y  prudence,  was  bound  to  anticipate  that  the 
^                  croSSiiRs:        heifer  would  stay  on  the  track,  or  run  into  the 

qoiredofen-  cattle-guard,  your  verdict  should  be  for  the 
StrucUous.  defendant."  The  court  refused  to  give  this  instruc- 
tion, and  the  defendant  assigns  the  refusal  as  error.  The 
defendant's  counsel  say  in  argument:  <^This  is  the  very 
pivotal  point  of  the  case."  Bat  it  seems  to  us  that  the  engi- 
neer might  have  been  under  obligation  to  stop  his  engine, 
even  though  he  did  not  anticipate  that  the  animal  would  stay 
on  the  track,  or  run  into  the  cattle-guard.  He  might  have 
reasonably  believed  that  she  would  leave  the  track,  and  at 
the  same  time  might  have  had  a  reasonable  apprehension 
that  she  would  not,  but  would  flee  before  the  engine  along 
the  track,  and  run  into  the  cattle-guard.  It  is  not  always 
quite  enough  for  a  person  to  provide  against  what  he  believes 
or  anticipates  will  happen.  It  is  his  duty  sometimes  to  pro- 
vide against  what  he  apprehends  may  happen.  Prudent 
property  owners  constantly  consult  their  apprehensions  in 
attempting  to  guard  against  loss  of  property.  We  think 
that  the  instruction  was  properly  refused. 

V.     The  defendant  asked  an  instruction  in  these  words: 

Vol.  LXXIII— 7 
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*^If  joa  find  that  the  nataral  thing  for  cattle  on  a  crossing, 

under  such  circumstances  as  shown  in  this  ease, 

Tas  HAMS.  ' 

would  be  for  them  to  leave  the  track  instead  of  run- 
ning into  the  cattle-guard,  then  the  engineer  was  justified  in 
thinking  that  the  cattle  would  leave  the  track,  and  it  was  not 
negligence  for  him  not  to  stop  or  reverse  his  engine  sooner 
than  he  did,  and  the  defendant  would  not  be  liable  in  this  case/' 
The  court  refused  to  give  the  instruction,  and  the  defendant 
assigns  the  refusal  as  error.  This  instruction  it  appears  to 
us  has  substantially  the  same  vice  as  the  last  above  consid- 
ered. It  might  have  been  more  natural  for  all  the  animals 
to  do  just  what  all  but  one  did  do,  and  the  engineer  might 
have  been  justified  in  thinking  that  all  would  act  alike,  yet 
it  may  be  that  he  should,  as  a  reasonable  man,  have  appre- 
hended that  the  one  which  did  not  leave  would  soon  take 
fright,  and  in  its  fright  flee  directly  before  the  engine,  and 
run  into  the  cattle-guard  which  was  so  near  at  hand.  We 
think  that  the  instruction  was  properly  refused. 

Some  other  questions  are  discussed,  but,  so  far  as  they  are 
likel}'  to  arise  upon  another  trial,  we  think  that  they  are  sub- 
stantially covered  by  the  views  which  we  have  expressed. 

For  the  error  pointed  out  the  judgment  must  be 

Krversbd. 


The    Milwaukee    Malt    Extract    Co.    v.    The    Chicago, 

Hock    sland  &  Pacific  R'y  Co. 

1.  Carriers:  refusal  to  transport  beer  into  iowa:  mandamus. 
InasQiUch  as  **  beer  **  ia  includecl  in  the  term  ** intoxicating  liquore/'  as 
defined  by  Chap.  8,  Lawa  of  1884,  and  the  transportation  by  common 
carriers  of  intoxicating  Hqnors  into  Iowa,  except  under  certain  condi- 
tions, is  prohibited  by  statute,  held  that  the  defendant  could  not  be 
compelled  by  mandamus  to  transport  for  the  plaintiff  into  Iowa  **  New 
Era  Beer;*'  there  being  nothing  in  the  words  '*  New  Em**  to  indicate 
that  the  beer  in  question  is  not  intoxicating;  and  that  the  case  would 
not  be  ditferentif  plaintiff  alleged  the  beer  in  question  to  be  non-intox- 
icating; for  then  the  discretion  of  the  defendant  would  be  called  in 
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qneation  in  determininf;  the  truth  of  that  allegation;  and  mandamus 
will  not  lie  to  compel  the  performance  of  an  act  involving  the  exercise  of 
discretion.    (See  opinion  for  authorities.) 

Appeal  from  Polk  Circuit  Court, 

Monday,  Ootobeb  24. 

AcnoN  for  an  order  of  mandamus  commanding  the 
defendant  railroad  company  to  receive  and  transport  for  the 
plaintiff  a  commodity  denominated  '•  New  Era  Beer."  Tliere 
was  a  demurrer  to  the  petition,  and  the  demurrer  was  sus- 
tained. The  plaintiff  elected  to  stand  upon  its  petition,  and 
judgment  was  rendered  against  the  plaintiff  for  costs.  The 
plaintiff  appeals. 

Lehinann  cfe  Parity  for  aj  nellant. 

Thomas  S,  Wright^  for  appellee, 

Adams,  Cu.  J. — The  petition  shows,  in  substance,  that  the 
plaintiff  is  the  manufacturer  of  a  beverage  denominated 
**New  Era.  Beer;"  that  it  tendered  such  product  to  the 
defendant  for  shipment  into  Polk  county,  Iowa,  and  offered 
to  pay  the  freight  therefor,  and  the  defendant  refused  to 
receive  and  transport  the  same,  on  the  ground  that  it  could 
not  lawfully  do  so  under  the  prohibitory  law  of  the  state. 
The  petition  averred,  however,  that  the  product  is  an  abso- 
lutely non-alcoholic  and  non-intoxicating  beverage,  and  that 
such  had  been  determined  to  be  its  character  by  skilled  and 
competent  chemists.  The  plaintiff  insists  that,  such  being 
the  character  of  the  product,  the  defendant,  as  a  common 
carrier,  was  bound  by  law  to  receive  and  transport  it,  and 
that,  too,  regardless  of  the  fact  that  the  plaintiff  did  not  pre- 
sent to  the  defendant  a  certificate  from  the  auditor  of  Polk 
county,  showing  that  the  consignee  had  authority  to  sell 
intoxicating  liquors. 

It  is  provided  in  chapter  8  of  the  laws  of  the  Twentieth 
General  Assembly  that  '*  whenever  the  words  '  intoxicating 
liquors'  occur  in  this  chapter,  [chapter  6,  tit.  11,  (^ode,]  the 
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same  shall  be  construed  to  mean  alcohol,  ale,  wine,  beer, 
spirituous,  vinous  and  malt  liquors,  and  all  intoxicating  liq- 
uors whatever."  It  is  not  denied  by  the  plaintiff  that  the 
defendant  j)roperly  refused  to  receive  the  beer  in  question,  if 
the  same  is  an  intoxicating  liquor.  But  its  position  is  that 
the  fact,  as  conceded  by  the  demurrer,  that  it  is  not  intoxi- 
cating, takes  the  case  out  from  the  prohibition  of  the  statute. 

Looking  at  the  statute  alone,  the  inference  would  be  that 
it  was  supposed  that  there  is  but  one  kind  of  beer,  and  that 
it  is  intoxicating.  This  being  so,  it  appears  to  us  that  the 
product  in  question  being  denominated  beer,  without  any- 
thing in  its  name  tending  to  show  that  it  was  not  intoxicat- 
ing, the  defendant  had  a  right  to  assume  that  it  is  intoxicat- 
ing, and  therefore  prohibited,  and  govern  itself  accordingly. 
Tlie  words  "New  Era,"  added  to  the  word  "beer,"  indicated 
nothing  as  to  the  character  of  the  product. 

Suppose  the  plaintiff  had  tendered  to  the  defendant,  for 
transportation,  an  article  denominated  simply  "  brandy," 
would  the  plaintiff  be  entitled  to  maintain  its  action  for 
mandamus  to  compel  the  defendant  to  rcv^eive  the  article, 
upon  an  allegation  that  it  was  a  new  kind  of  brandy  which 
had  no  intoxicating  quality?  We  think  not.  The  defendant 
would  discover  by  the  name  that  the  article  is  apparently 
prohibited,  and  could  not  determine  otherwise  without 
resorting  to  chemical  analysis,  or  some  other  kind  of  evi- 
dence. The  determination  would  call  for  the  exercise  of  a 
discretion  as  to  what  evidence  should  be  resorted  to,  and 
what  should  be  deemed  satisfactory.  Where  an  act  is  to  be 
performed  or  omitted  in  the  discretion  of  a  party,  the  per- 
formance cannot  be  enforced  by  an  order  of  mandamtcs.  In 
High,  Extr.  Bem.,  the  author  says:  "  Stated  in  general 
terms,  the  principle  is  that  viandarmis  will  lie  to  compel  the 
performance  of  duties  purely  ministerial  in  their  nature,  and 
80  clear  and  specific  that  no  element  of  discretion  is  left  in 
their  performance,  but  that,  as  to  all  acts  or  duties,  neces- 
sarily calling  for  the    exercise  of  judgment  or  discretion 
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npon  the  part  of  tlie  officer  or  body  at  whose  hands  their  per- 
formance is  required,  mandamus  will  not  lie."  As  illustrat- 
ing-the  application  of  the  rule,  see  United  States  v.  Seaman^ 
17  How.,  225,  (230);  Ilall  v.  Stewart,  23  Kan.,  396;  State 
V.  Missouri  Pao.  R\j  Co.,  33  Kan.,  176;  S.  C,  6  Pac.  Rep. 
772;  Rowland  v.  Eldredge,  43  N.  Y.,  457. 

The  fact,  then,  that  the  product  in  question  is  not  intoxi- 
cating, does  not,  in  oar  opinion,  give  a  right  to  this  action. 
From  the  name  of  the  product  the  defendant  had  a  right  to 
infer  that  the  transportation  was  prohibited,  and  we  think  it 
was  not  bound  at  its  peril  to  correctly  analyze  the  product, 
or  determine  otherwise  that  it  was  not  in  fact  intoxicating. 
We  think  that  the  demurrer  was  properly  sustained. 

Affirmed. 


MussBL  V.  Tama  Countt. 

1.  Paupers:  aid  to:  obrtificatb  of  township  trustees  gonclu- 
8IVB  ON  COUNTT.  Whsre  a  claimant  presents  to  the  suparvisors  of  a 
coanty  a  bill  for  aid  farnished  a  pauper,  and  there  is  endorsed  on  the 
account  a  cerlificate  of  the  trustees  of  the  township  where  the  pauper 
was  cared  for,  to  the  effect  that  the  items  of  the  account  were  necessary 
and  proper  for  the  pauper,  and  were  farnished  by  the  claimant  at  their 
request,  held  tha^  such  certificate  was  binding  on  the  county,  and  that 
it  couli  not  be  allowed,  in  the  absence  of  fraud,  to  contradict  it  by  the 
parol  testimony  of  the  trustees  that  the  aid  was  not  furnished  at  their 
request,  or  on  their  order. 

2.  :  AID    TO    IN  TOWNSHIP    OTHEB    THAN    RESIDENCE.     A  paupor 

who  is  injured  in  a  township  of  his  county  other  than  that  of  his  resi* 
deuce,  so  that  his  attending  physician  forbids  his  removal,  may  lawfully 
be  aided,  at  tho  expense  of  the  county,  upon  the  order  of  the  trustees 
of  the  township  in  which  he  is.    (Code,  g  1365.) 

Appeal  from  Tama  District  Court. 
Monday,  Ootobbb  24. 
Action  to  recover  for  services  and   aid  furiiished   to  a 
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pauper,  as  plaintiff  claims.  JudgmeDt  for  the  plaintiff,  and 
defendant  appeals. 

J.  Ji.  Caldwelly  for  appellant. 

J.  J,  Mosnat  and  George  O,  Wright^  for  appellee. 

Seevurs,  J. — The  amount  in  controversy  being  less  than 
$100,  we  are  required  to  determine  questions  which  have 
been  certified  by  the  court. 

I.  The  plaintiff  furnished  aid  to  a  poor  person,  as  he 
claims,  and  upon  the  account  presented  to  the  board  of  super- 
visors for  allowance  was  the  following:     "We, 

1.  PAUFERS:  O  ' 

»^^g*^j®fJ^J:  the  undersigned,  trustees  of  Salt  Creek  township, 
conciuisive^on  Tama  county,  Iowa,  hereby  certify  we  have  care- 
couuty.  fully  examined  the  within  bill,  and  that  the  sev- 

eral items  thereof  were  necessary  and  proper,  and  were  fur- 
nished by  J.  B.  Mussel  to  the  pauper  therein  named,  at  our 
request;  that  the  prices  charged  therefor  are  reasonable,  and 
that  said  bill  is  correct;  and  we  recommend  that  the  sum  of 
$85.40  bo  allowed  thereon. "  [Signed  by  the  trustees.]  The 
defendant  pleaded  that  the  aid  was  not  "  furnished  at  the 
request  of  said  trustees,  or  on  their  order."  And  we  are 
asked  whether  the  defendant  can  be  '^  permitted  to  show,  by 
oral  testimony  of  said  trustees,  that  such  aid  was  not  fur- 
nished at  the  request  or  by  the  order  of  said  trustees,  and  is 
such  certificate  conclusive  as  to  the  facts  certified  and  thus 
put  in  issue."  We  think  this  question  must  be  answered  in 
the  negative,  and  that  the  certificate  is  conclusive  on  the 
county.  Under  the  statute,  their  determination  partakes  of 
a  judicial  character,  and  settles  the  relations  of  the  parties, 
in  the  absence  of  fraud. 

II.  It  was  conceded  that  the  pauper  was  a  resident  of 
Toledo  township,  but  was  temporarily  in  Salt  Creek  town- 
^ J  ^^  ^   ship,  and  while  there  his  leg  was  broken.     Wc 

SiierThBn*     ^^^  asked  whether,  under  such  circumstances, 

residence.       ^i^^  trustees  of  the  latter  township  could  lawfully 

furnish  him  aid.     It  further  appears  that  the  physician  hav- 
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ing  the  pauper  in  charge  refused  to  have  him  moved.     This 
question  must  be  answered  in  the  affirmative.     ^Code,  §  1365.) 

Affibmed. 


Vak  Pattbn  &  Mabks  v.  Thompson  et  al. 

1.  Fraudulent  Conreyanoe  of  Qoods:  MORTOAaE  in  excbss  of 

DEBTS  SECURED,  'ilie  fact  that  two  mortgages  on  a  stock  of  goods 
were  given  for  an  amount  somewhat  greater  than  the  debts  owing  to 
the  mortgagees,  held  not  sufficient  to  condemn  the  mortgages  as 
fraudulent,  where  the  mortgagees  were  women  placing  great  confidence 
in  the  mortgagor,  and  giving  but  little  attention  to  the  form  of  the 
securities,  and  where,  also,  there  was  no  satisfactory  evidence  that  the 
mortgagor  was  guilty  of  any  intentional  error  in  the  matter. 

2.  Assignment  for  Benefit  of  Creditors;  chattel  MORTGAaBs: 

INTENTION  OF  ASSIGNOR.  Chattel  mortgages  covering  substantially 
all  of  the  mortgagor's  property,  and  aggregating  all  that  the  property 
is  really  worth,  do  not  amount,  in  effect,  to  an  assignment  for  the  bene- 
fit of  creditors,  with  preferences,  even  though  they  provide  that  the 
mortgagees  shall  take  immediate  possession  and  sell  the  goods,  unless 
the  mortgagor  regards  the  transaction  as  a  complete  disposition  of  his 
property.  And  in  this  case,  where  the  evidence  showed  that  the  mort- 
gagor, through  an  error  in  judgment  as  to  the  value  of  the  goods, 
expected  to  realize  some  $3,000  out  of  the  property,  after  satisfying  the 
mortgages,  held  that  the  transaction  could  not  be  set  aside  as  an  assign- 
ment tor  the  benefit  of  creditors,  void  on  account  of  preferences. 

Appeal  from  Scott  Circuit  Court, 

Monday,  Octobbb  24. 

This  aetion  was  brought  to  set  aside  certain  chattel  mort- 
gages. The  court  dismissed  the  plaintiffs'  petition,  and  they 
appeal. 

Stewart  <&  Wldte^  for  appellants. 

Cook  (&  Dodge  and  Oeo,  E,  ffabbell,  for  appellees. 

Adams  Ch.  J. — ^Tbe  plaintiffs  are  creditors  of  the  defend- 
ant William  Thompson,  and  as  such  they  hold  a  mortgage 
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executed  to  them  by  Thompson  on  a  stock  of  goods.  The 
defendants  Nancy  A.  Bambo,  Miria  McConneJl  and  Mary 
A.  Thompson  hold  prior  mortgages  npon  the  same  stock. 
Tliis  action  was  brought  to  set  them  aside,  on  the  ground 
that  they  were  fraudulent,  and  on  the  ground  that  they  vir- 
tually constitute  an  assignment,  and  that,  having  been  given 
with  a  view  of  preferring  creditors,  they  are,  under  the  stat- 
ute, void. 

I.  There  is  no  question  but  that  Thompson  was  indebted 
to  the  mortgagees,  to  whom  he  elected  to  give  a  preference, 

by  securina:  them  by  prior  morticafires  upon  his 

1.  FRAUDU-  ^  ^  ^   ^  e>   ti  r 

auceof  goodsl  stock.  The  indebtedness  to  them  arose  by  rea- 
exceiM^o?  ^"  s^^  ^^  ^  \o9A\  to  him  of  money,  with  which  he 
debts  secured.  (.Qj^menced  business.  It  is  insisted,  however, 
by  the  plaintiffs,  that  the  mortgages  were  fraudulent,  by  reason 
of  the  fact  that  they  were  given  for  too  large  a  sum.  The 
facts  pertaining  to  this  matter  we  do  not  think  it  necessary 
to  set  out  in  detail.  It  is  not  denied  that  two  of  the  mort- 
gages are  too  large.  But  they  are  not  very  much  too  large; 
and  we  are  well  satisfied  that  there  was  no  fraudulent  intent 
on  the  part  of  the  mortgagees.  They  are  women,  and  appar- 
ently not  much  accustomed  to  business  transactions  of  this 
character.  The  mortgagor,  Thompson,  was  a  relative,  and 
business  man.  They  had  evidently  placed  great  confidence 
in  him.  They  had  trusted  him  without  security  longer  than 
he  was  worthy  of  credit,  and  when  he  became  embarrassed 
and  proposed  to  secure  them,  we  think  that  they  took  it  for 
granted  that  he  would  secure  them  in  a  proper  way,  and  gave 
the  matter  but  little  personal  attention  or  thought;  and  we 
do  not  think  it  occurred  to  them  that  the  amount  for  which 
the  mortgages  were  given  was  too  large.  We  hardly  think 
that  Thompson  himself  made  any  intentional  error  in  this 
respect. 

II.  We  come,  then,  to  the  remaining  ground  upon  which 
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the  alleged  invalidity  of  the  mortgages  is  placed,  and  that 
^  Asfli  ^^'  ^'^*^  ^^^^y  virtually  constituted  an  assignment 

be^efit^of  ^®  ^^'^  preferences.  It  is  not  denied  that  they  cov- 
cESttei'mort-  ^^®^  Substantially  all  of  Thompson's  property, 
^^fai^^^'  and  that  the  aggregate  amount  wAs  all  that  the 
sguor.  property  was  worth.     It  appears,  too,  that  the 

mortgagees  were  to  take  immediate  possession  by  an  agent, 
and  proceed  to  dispose  of  the  mortgaged  goods,  and  apply 
the  proceeds  in  the  payment  of  their  debts.     But  we  think 
k  that  the  evidence  shows  very  clearly  that  Thompson  did  not 

regard  the  transaction  as  a  complete  disposition  of  his  prop- 
erty. The  mortgagees  were  to  sell  in  the  ordinary  course  of 
trade.  It  may  be  that  Thompson  doubted  his  ability  to 
resume  business  without  some  compromise  or  radical  change 
in  his  affairs;  but  the  evidence  shows  that  he  believed  that 
sales  could  be  so  nmde  as  to  satisfy  the  defendant  mortgagees^ 
and  leave  goods  of  the  value  of  over  $3,000.  The  plaintiffs 
themselves  must  have  thouglit  that  the  stock  was  worth  more 
than  the  amount  of  the  defendants'  mortgages,  because  by 
a  distinct  transaction  they  accepted  a  subsequent  mortgage 
given  to  secure  to  them  $600.  Possibly  they  did  not  regard 
the  security  as  suDicient;  but  they  must  have  regarded  it  as 
of  some  value,  and  Thompson  testified  that  he  thought  that 
the  security  would  prove  sufficient  for  all.  His  testimony  is 
rebutted  by  nothing,  except  the  fact  that  the  property  was 
scarcely  sufficient  to  secure  the  defendants,  as  the  result 
proved.  IJut  we  have  no  doubt  that  it  is  common  for  the 
owner  of  an  old  stock  of  merchandise  to  overvalue  it,  and 
we  do  not  feel  justified  in  saying  that  Thompson's  estimate 
was  not  honestly  made.  Now,  if  his  judgment,  however 
mistakenly  formed,  was  that  the  goods  would  prove  to  be 
more  than  sufficient  to  secure  the  defendants,  then  he  did  not 
execute  the  mortgages  given  prior  to  the  plaintiff's  mortgage 
with  the  intention  of  making  a  complete  disposition  of  his 
property;  and,  if  not,  he  did  not  intend  to  make  what  can 
be  sa^^d  to  be  virtually  an  assignment.     It  is  not  uncommon, 
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we  think,  for  a  person  to  mortgage  all  his  property,  believing 
that  the  property  will  more  than  pay  the  mortgage  debt, 
when  it  proves  in  fact, to  be  insufficient.  It  would  not  be 
proper  for  us  to  hold,  at  the  instance  of  any  unsecured  cred- 
itor who  might  see  tit  to  make  this  claim,  that  such  a  mort- 
gage constitutes  kn  assignment.  What  shall  a  creditor  seek- 
ing security  do,  if  he  believes  that  there  is  only  enough 
property  to  secure  him,  and  the  debtor  believes  otherwise, 
and  refuses  to  make  an  assignment  under  the  statute?  The 
creditor  seeking  security  cannot  compel  an  assignment,  and 
if  the  debtor,  overestimating  the  value  of  his  property, 
refuses  to  make  an  assignment,  the  creditor  has  only  to 
accept  such  security  as  he  can  get.  In  our  opinion,  the 
court  did  not  err  in  dismissing  the  plaintiff's  petition. 

Affirmed. 


The  State  r.  Welsh. 


n2o  486  1.  Criminal  Law :  instructions  ab  to  lower  grades  of  the  offense. 

On  a  trial  for  an  assault  with  intent  to  commit  great  bodily  injury,  the 
court  instructed  the  jaiy  that  they  might  find  the  defendant  guilty  of 
the  crime  charged,  or  of  a  simple  assault.  He  was  found  guilty  as 
charged.  The  evidence  showed  thatif  he  wa^  guilty  at  all,  his  crime  was 
not  less  than  an  assault  and  battery.  Held  that  it  was  reversible  error 
for  the  court  to  neglect  to  instruct  the  jury  that  they  might  find  the 
defendant  guilty  of  that  offense.    (See  opinion  for  cases  cited.) 

Appeal  froTth  Winneshiek  District  Court, 

Monday,  October  24. 

The  defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  assault  with  intent  to  inflict  a  great  bodily  injury. 
He  appeals. 

Z.  Bullig^  for  appellant. 

A.  J.  Bakery  Attorney-general^  for  the  State. 

BoTHBOGK,  J . — One  of  the  instructions  given  by  the  court 
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to  the  jury  was  as  follows:  "The  crime  charged  includes  a 
simple  assault,  and  it  will  be  your  duty  to  say  whetlier  the 
defendant  was  guilty  or  not,  and,  if  guilty,  whether  his  crime  is 
an  assault  with  intent  to  inflict  great  bodily  injury,  or  simple 
assault."  The  defendant  complains  of  this  instruction,  and 
others  given  by^  the  court,  because  they  were  not  directed  that 
the  crime  charged  included  assault  and  battery.  The  indict- 
ment charges  that  the  defendant  made  an  assault  upon  one 
Goetz,  and  beat  and  bruised  him,  and  inflicted  a  great  bodily 
injury  upon  him.  The  evidence  shows  that,  if  the  defendant 
was  guilty  of  any  crime,  it  was,  to  say  the  least,  an  assault 
and  battery.  That  being  the  state  of  the  proof,  the  jury 
should  have  been  instructed  as  to  such  lower  degree  of  the 
crime  cliarged.  State  v.  WalterSy  ^5  Iowa,  390;  State  v. 
ClemoTiSy  51  Id.,  279;  State  v.  Glyndetiy  Id.,  463;  State  v. 
Kegan,  62  Id.,  106. 

The  counsel  for  the  state  contends  that  the  omission  to 
instruct  the  jury  on  the  crime  of  assault  and  battery  was  no 
prejudice  to  the  defendant,  because  such  ofiense  and  a  simple 
assault  are  of  the  same  grade,  with  the  same  penalty  attached. 
We  do  not  think  this  position  can  be  sustained.  It  is  true, 
the  court  might,  under  the  law,  inflict  the  same  punishment 
for  said  ofienses.  But  the  jury  might  have  thought  it  proper, 
under  the  evidence,  to  find  a  verdict  for  the  crime  of  assault 
and  battery,  rather  than  for  the  higher  crime  charged  in  the 
indictment.  Kbfbbsbd. 
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ThELEMAN  V.  MoELLEE  ET  AL. 

1.  Employer  and  Employe  :'neolioenck  of  co-employb:  liabiltt 
OP  EMPr>OYBR:  WHO  IS  co-emplotb:  question  for  jury.  It  i8  the 
rale  of  this  coart  that  an  employe  cannot  recover  of  his  employer  for  the 
negligence  of  his  co-employe.  But  one  who  is  charged  with  no  other 
duty  than  to  inspect  machinery  and  keep  it  in  order  is  not  to  be  regarded 
as  a  co-employe  of  a  person  operating  the  machinery.  (Brann  v.  Chi- 
cago, R,  I.  d'  P.  R*i/  Co.,  53  Iowa,  695.)  But  one  who,  b»-Fides  being 
charged  with  the  inspection  and  care  of  machinery,  is  also  charged  with 
the  duty  of  operating  the  engine  which  propels  the  machinery,  is  to  be 
regarded  as  a  co-employe  of  one  who  operates  the  machinery.  And  in 
this  case,  where  the  evidence  tended  to  show  tha^  the  injury  was  caused 
by  the  negligence  of  a  co-employe,  as  last  above  defined,  hf^ld  that  it  was 
error  for  the  court  not  to  submit  to  the  jury  the  question  of  the  relation- 
ship of  the  plaintiff  and  the  employe  whose  negligence  occasioned  the 
injury. 

Ajppealfrom  Scott  Circuit  Court.  —  Hon.  John  N.  IloDOEiiS, 

Judge. 

Monday,  Octobee  24. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff while  operating  a  circular  saw  propelled  by  steam  power, 
in  the  employment  of  defendant.  The  injuries  are  alleged  to 
have  been  caused  by  defendant's  negligence.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.    Defendant  appeals. 

Heinz  c6  Hirschl^  for  appellant. 

Gannon  cfe  McGuirk^  for  appellee. 

Beck,  J. — The  petition  alleges  that  plaintiff  was  employed 
by  defendant  to  operate  a  machine  for  sawing,  and,  while  in 
the  discharge  of  the  duties  of  such  employment,  with  due  care, 
received  an  injury  causing  the  loss  of  a  hand;  that  the 
machine  was  negligently  constructed  and  defective,  and 
<' defendant  did  not  exercise  due  and  reasonable  care  in  keep- 
ing it  in  proper  working  order."  Among  other  defenses,  the 
defendant  alleges  in  his  answer  that,  if  there  was  aiiy  uegli- 
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gence  causing  the  injury,  it  was  on  the  part  of  a  co-employe 
of  plaintiff  in  operating  the  machine,  for  which  defendant  is 
not,  under  the  law,  liable.  The  issne  presented  by  this 
defense  the  district  court  failed  to  state  to  the  jury,  and  gave 
no  instruction  as  to  the  law  relating  thereto.  The  evidence 
tends  to  show  that  the  machinery  was  in  charge  of  an  employe 
who  was  the  engineer  and  machinist  of  the  manufactory.  His 
duty  required  him  to  run  the  engine,  and  keep  the  saw  and 
attachments  and  other  machinery  in  proper  order,  and,  in  case 
any  of  the  machinery  was  broken  or  became  defective,  to 
repair  it.  The  evidence  tended  to  further  show  that  the  injury 
resulted  from  a  defective  and  worn-out  rope,  supporting  a 
weight  intended  to  keep  the  saw  in  place,  which  broke,  per- 
mitting the  saw  to  fly  forward  and  strike  the  hand  of  plaintiff. 
II.  It  is  the  rule  of  this  court  that  an  employe  cannot,  in 
an  action  against  his  employer,  recover  for  the  negligence  of 
a  co-employe  engaged  in  the  prosecution  of  a  common  busi- 
ness. But  this  rule  does  not  extend  to  an  employe  who  is 
charged  with  no  other  duty  than  to  inspect  the  machinery,  in 
the  operation  of  which  the  injury  occurs.  (Brann  v.  Chi- 
cagOy  R.  /.  dk  P.  B^y  Co,^  63  Iowa,  595.)  But  the  engineer, 
it  will  be  seen  from  the  statement  of  the  evidence  just  made, 
was  not  confined  by  his  duty  to  the  mere  inspection  of  the 
machinery.  He  had  it  in  charge,  was  required  to  see  that  it 
was  in  good  condition,  and  to  repair  it  when  broken  or  defec- 
tive. These  duties  were  not  8ej)arated  from  the  operation  of 
the  machinery.  The  engineer  and  plaintiff  together  operated 
it.  The  engine  furnished  the  motive  power  propelling  the 
saw,  which  did  the  work  of  sawing, — the  very  purpose  for 
which  both  engine  and  saw  were  used.  The  saw  could  not  be 
operated  without  the  engine.  The  engineer  was  engaged  in 
operating  the  saw.  He  was  therefore  a  co-employe  of  plaint- 
iff in  the  common  business  of  both.  It  was  not  competent  for 
the  court  to  hold  that  the  evidehce  fails  to  establish  facts 
showing  the  relation  of  engineer  and  plaintiff.  This  was  a 
question  for  the  jury  which  should  have  been  submitted  to 
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them  witli  proper  instructions.  But  the  district  court  with- 
held the  issue  as  to  whether  the  plaintiff  and  engineer  were 
co-employes  from  the  jury.  This  was  error,  for  which  the 
judgment  must  be  reversed. 

Other  questions  in  the  case  need  not  be  considered. 

Heversbd. 


The  State  v.  Bowman. 


1.  Qrand  Jury:  Cit.LLiNo  talesmen:  when  not  lawful.  After  the 
jndge  has  informed  the  grand  jurorti  that  they  need^not  appear  at  the 
next  term  unless  again  summoned,  he  is  not  authorized,  on  the  third 
day  of  the  next  term,  without  any  summons  or  other  not'ce  to  the  jurors 
to  appear,  to  impanel  a  grand  jury,  by  calling  tulesmen  to  take  the 
place  of  such  of  the  regular  panel  as  are  absent,  and  held  that  an 
indictment  found  by  such  grand  jury  should  be  quashed. 

Appeal  from  MarshaH  District  Court. 

MoNDAT,  October  24. 

Defendant  was  indicted  and  convicted  of  tlie  crime  of 
committing  a  nuisance  in  keeping  a  saloon  for  the  unlawful 
sale  of  intoxicating  liquors.     Qe  now  appeals  to  this  court. 

J.  M.  Parker^  for  appellant. 

A.  J.  Bdker^  Attorney 'general^  for  the  State. 

Beok,  J. — I.  The  defendant  moved  to  quash  the  .indictment 
for  the  reason  that  the  grand  jury  were  not  drawn,  summoned 
and  impaneled  in  the  manner  required  bv  law.  This  objec- 
tion is  based  upon  the  alleged  fact  that  a  grand  jury  lawfully 
summoned  was  unlawfully  discharged,  and  the  grand  jury 
finding  the  indictment  was  unlawfully  summoned  and  impan- 
eled in  their  place  on  the  third  day  of  the  term.  The  motion, 
in  our  opinion,  ought  to  have  been  sustained. 

The  facts  which  support  the  allegations  of  the  motion  are 
shown  by  affidavits  of  jurors  and  others.     These  affidavits 


OCTOBER  TERM,  1887.  Ill 

Abraham  t.  Davenport. 

show  that,  at  a  preceding  term,  the  judge  of  the  court  advised 
the  grand  jurors  that  thej  need  not  attend  the  following  term 
unless  again  summoned,  and  that  on  the  first  day  of  the  term 
at  which  the  indictment  was  found  he  informed  one  or  two 
grand  jnrors  that  tliey  would  not  be  wanted.  No  summons 
was  issued  to  the  jurors  to  appear  at  the  term,  or  any  day 
thereof,  and  no  notice  to  that  effect  was  given  to  them  in  any 
other  way.  The  jury  was  impaneled  on  the  third  day  of  the 
term.  It  is  not  shown  how  many  of  the  regular  panel  were 
present,  or  how  many  were  put  upon  the  jury.  It  appears 
that  some  two,  at  least,  were  absent  on  account  of  the  direc- 
tion of  the  |udge  for  them  not  to  appear  as  above  stated. 
The  jury  should  not  have  been  impaneled  when  jurors  were 
absent  by  direction  of  the  judge,  until  they  had  been  noti- 
fied and  failed  to  appear.  The  law  does  not  authorize  the 
judge  to  control,  in  this  way,  the  impaneling  of  the  jury, 
and  exclude  persons  therefrom  chosen  in  the  manner  pre- 
scribed by  law.  We  think  the  grand  jury  finding  the  indict- 
ment was  illegally  impaneled,  and  the  motion  to  quash  the 
indictment  should  have  been  sustained.  Other  questions  in 
the  case  need  not  be  considered.  Reversed. 
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Abraham  v.  Davenport.  *?*  ^^ 

1.  Exemptions:  ovpicbfurnitorboflawter:  landlord*8 attach* 
MBHT.  The  office  farniture  of  a  practicing?  lawyer  ia  to  be  refparded  as 
inciuddd  in  the  terms  **  tools  and  instruments/'  as  used  in  §  3072  of  the 
Code,  which  exempts  such  tools  and  instmments  ^rom  execution ;  and 
held  that  such  farniture  could  not  be  subjected  to  a  landlord's  attach- 
ment. 

Appeal  from  MaJtaaka  District  Court. 
Monday,  October  24. 
Action  to  enforce  a  landlord's  lien.     A  writ  for  a  land' 
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lord's  attachment  was  issned,  and  was  levied  upon  the  defend- 
ant's office  furniture.  The  defendant  moved  to  discharge  the 
attachment,  on  the  ground  that  the  property  attached  was 
exempt  from  execution.  The  court  overruled  the  motion, 
and  from  the  order  the  defendant  appeals. 

John  0.  Malcolm^  for  appellant. 
Gleason  <&  Haskell,  for  appellee. 

Adams,  Ch.  J. — ^The  defendant  showed,  in  support  of  his 
motion,  that  he  is  the  head  of  a  family,  and  is  an  attorney 
at  law,  and  engaged  in  the  practice;  that  the  property  was 
in  use  by  him  as  such  attorney,  and  necessary  to  enable  him 
to  carry  on  his  law  business,  a-nd  was  purchased  before  the 
debt  sued  on  was  contracted. 

Under  section  3072  of  the  Code,  the  proper  tools,  instru- 
ments and  books  of  a  lawyer,  if  the  head  of  a  family,  are 
exempt  from  execution.  The  question  presented  is  as  to 
whether  the  ordinary  office  furniture  of  a  lawyer  necessary 
to  enable  him  to  carry  on  his  business  can,  within  the  mean- 
ing of  the  statute,  be  deemed  his  instruments.  We  observe, 
for  instance,  that  one  of  the  articles  attached  is  the  defend- 
ant's office  table.  Strictly  speaking,  perhaps  a  table  is  not 
an  instrument.  Its  general  use  is  such  that  the  word  "  instru- 
ment" seems  inapplicable.  But  it  should  be  borne  in  mind 
that  a  lawyer's  table  is  used  specifically  in  his  employment; 
it  is  one  of  the  things  which  he  employs  as  a  means  in  the 
accomplishment  of  his  work.  The  fact  that  a  table,  in  its 
general  use,  is  not  an  instrument,  is  not  important.  It 
appears  quite  diiFerent  when  it  is  adopted  specifically  as  a 
means  in  an  employment.  It  then  fulfills  all  the  essential 
ideas  of  an  instrument,  and  that  unquestionably  is  the  impor- 
tant consideration.  It  is  the  policy  of  the  law  that  every 
man  who  is  the  head  of  a  family  shall  be  allowed,  as  far  as 
possible,  to  follow  his  chosen  vocation.  It  is  better  ordin- 
arily, we  presume,  even  for  the  creditor,  that  the  debtor  should 
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not  be  deprived  of  the  instruments  of  his  vocation,  and  so 
tnmed  aside  to  something  for  which  he  is  unprepared,  and 
which  oonseqnently  would  be  less  remunerative.  It  is  true 
that  not  everything  with  which  the  head  of  a  family  earns 
his  living  is  exempt  to  him.  Machinery  is  not  exempt.  It 
is  proper  that  the  exemption  should  be  more  limited.  The 
creditor's  rights  must  be  considered  as  well  as  the  debtor's. 
But  the  value  to  a  lawyer  of  the  ordinary  office  furniture 
which  he  uses  in  doing  his  work  is  so  much  greater  than  it 
can  be  to  his  creditors,  that  we  think  it  comes  within  the 
spirit  of  the  exemption  statute,  and  that  the  court  erred  in. 
not  sustaining  the  defendant's  motion  for  a  discharge  of  the 
attachment.  £bvbbsbd. 


In  be  Estate  of  Blanet. 

1.  Will:  BB<)UJBST  TO  wife:  WHBTHGB  in  lied  of  DISTBIBUnVB  SHARE 

OB  NOT.  A  testator  made  beqaests  as  follows:  **  First,  I  give  and 
bequeath  to  my  beloved  wife  the  one-third  of  my  estate;**  and  then  fol- 
low bequests  of  difiBrent  sums  of  money  to  certain  named  children,  and 
the  last  clause  of  the  will  is  as  follows:  '*  Seventh,  I  ^ve  and  bequeath 
the  remainder  of  my  estate  to  be  divided  equaUy  between  my  three 
daughters/*  The  estate  consisted  wholly  of  personal  property.  Held 
that,  since  the  will  did  not  in  terms,  or  by  fair  implication,  show  an 
intention  of  the  testator  to  deprive  his  wife  of  her  distributive  share 
under  the  statute,  she  was  not  required  to  elect  whether  she  would  take 
ttnder  the  will  or  under  the  statute,  but  that  she  was  entitled  to  take 
under  both.    (See  opinion  for  authorities.) 

Appeal  from  Jones  Circuit  Court. 
Monday,  Ootobeb  24. 

Action  to  obtain  a  construction  of  the  will  of  James 
Blanej. 

Jamison  dk  Melletty  for  appellant. 

Remley  <&  Eroanhraok^  for  appellee. 

Seeyebs,  J. — By  his  last  will  James  Blanej  made  bequests 
as  follows:     "  Firsts  I  give  and  bequeath  to  my  beloved  wife, 
Vol.  LXXIII--8  .. 
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Elvira  Blaney,  the  one-third  of  my  estate;"  and  then  follow 
bequests  of  different  suras  of  money  to  certain  named  chil- 
dren, and  the  last  clause  of  the  will  is  as  follows:  "  Seventh^ 
I  give  and  bequeath  the  remainder  of  my  estate  to  be  divided 
equally  between  my  three  daughters;  «  *  * 
and,  lastly^  I  appoint  ray  beloved  wife,  Elvira  Blaney,  my 
sole  executrix  of  this  my  last  will."  The  estate  consisted 
wholly  of  personal  property,  and  the  question  in  the  circuit 
court  and  here  is  whether  the  widow  can  take  both  the  one- 
third  devised  to  her  in  the  will,  and  also  the  distributive  share 
or  dower  allowed  her  by  law.  The  circuit  court  held  that  she 
could  take  both,  and  the  persons  named  in  the  last  clause  of 
the  will  appeal. 

It  was  held  in  Ward  v-  Wolf^  56  Iowa,  465,  that  a  widow 
was  entitled  to  a  dower  or  a  distributive  share  of  the  personal 
property  owned  by  her  deceased  husband.  In  Snyder  v. 
Miller^  67  Iowa,  261,  it  is,  in  substance,  said  that  unless  a 
devise  to  a  wife  be  ascertained,  either  by  express  words  or 
a  necessary  implication,  to  be  in  lieu  of  a  dower,  she  will 
not  be  compelled  to  elect  which  she  will  take,  but  will  be  enti- 
tled to  both.  In  that  case  there  was  a  specific  devise  of  certain 
real  estate  to  the  widow,  and  it  was  held  that  the  manifest 
intent  of  the  testator  would  be  defeated  if  the  widow  took  the 
property  specifically  devised  to  her  and  in  addition  thereto 
the  distributive  share  allowed  her  by  law.  We  arc  unable 
to  draw  a  distinction  between  the  will  in  question  and  the  one 
construed  in  Dau^h&rty  v,  Daugherty^  69  Iowa,  677,  in  which 
it  was  held  that  the  widow  could  take  and  hold  a  life-estate 
in  all  the  real  estate  owned  by  her  husband  at  his  death,  and 
also  the  distributive  share  allowed  her  by  law  in  lieu  of  dower. 
In  this  case  the  widow  may  well  take  the  one-third  devised 
to  her;  also  a  distribu^ve  share  of  the  estate.  It  cannot  be 
supposed  that  her  husband  intended  to  deprive  her  of  the 
latter,  unless  he  so  in  terms  has  said,  or  it  can  be  fairly  so 
implied. 

Following  the  case  last  above  cited,  we  think  the  judgment 
of  the  circuit  court  must  be  Affibmkd. 
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1.  Cities  and  Towhb:  obdinakob  agaikbt  mulbs  at  labgb:  viola-, 
tion:  what  is  not:  mules  killed  ok  bailro ad.  A  city  ordinance 
provided:  "  It  shall  be  aalawfal  to  penxut  any  males  *  *  *  to 
ran  at  large  apon  the  streets  m  *  *  within  the  corporate 
limits  of  the  cii^.**  The  plaintiff,  after  his  day*8  work  was  done,  pat 
his  males  in  the  stable  and  fed  them,  bat  did  not  halter  them,  and  left 
the  stable  door  open,  in  order  that  they  might  go  to  a  watering  place 
near  by.  This  was  his  custom.  It  osually  took  the  males  about  twenty- 
five  or  thirty  minutes  to  feed.  It  was  raining  hard  at  the  time,  and  the; 
owner  stayed  away  from  the  stable  about  twenty  minutes,  and  when  he 
retamed  he  found  the  moles  gone,  and  one  of  them  had  gone  upon 
defendant's  track  near  by,  and  had  been  killed  by  a  passing  train, 
through  the  negligence  of  defendant's  employes.  Held  thai  plaintiff 
was  not  guilty  of  a  yiolation  of  the  city  ordinance,  as  he  did  not  inten- 
tionally allow  the  mules  to  run  at  large,  and  that  his  conduct  did  not 
amount  to  contributory  negligence,  so  as  to  defeat  his  recovery  of 
defendant. 

Appeal  Jrom  Wapello  District  Court — Hon.  E.  L.  Bubton, 

Jadge. 

Tuesday,  Ootobeb  25. 

Thb  plaintiff  seeks  by  this  action  to  recover  damages  for 
the  valne  of  a  male  which,  he  alleges,  was  killed  by  reason  of 
the  negligent  operation  of  a  train  npon  the  defendant's  rail- 
road. There  was  a  trial  by  jury,  which  resalted  in  a  verdict 
and  judgment  for  the  plaintiff.     Defendant  appeals. 

OhamierSj  MoElroy  <b  Carver^  for  appellant. 

Williams  <b  Jaques^  for  appellee. 

Botubook,  J. — ^The  mule  was  killed  within  the  corporat(Q 
limits  of  the  city  of  Ottnmwa,  by  a  freight  train,  at  about 
four  o'clock  in  the  afternoon.  There  was  an  ordinance  of  the, 
city  providing  that  railroad  trains  should  not  be  run  within 
the  city  limits  at  a  greater  rate  of  speed  than  six  miles  an 
hour.  The  petition  charged  that  the  train  which  caused  the 
injury  was,  at  the  time,  running  at  the  rate  of  twelve  miles 
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per  hour,  and  that,  in  addition  to  the  negligent  and  unlawful 
rate  of  speed,  the  employes  of  defendant  in  cliarge  of  the 
train  were  guilty  of  negligence  in  failing  to  stop  or  check  the 
train,  when  it  was  reasonably  apparent  that  the  animal  was 
in  danger  of  being  injured  or  killed.  A  careful  examination 
df  the  evidence  has  led  us  to  the  conclusion  that  the  jury 
wore  fully  warranted  in  finding  that  the  train  was  running  at 
a  rate  of  speed  far  greater  than  that  authorized  by  law,  and 
that  by  reason  thereof  the  mule  was  killed;  and  we  think 
they  might  well  have  found  that  the  injury  might  have  been 
avoided,  if  the  trainmen  had  exercised  reasonable  care  after 
they  discovered  tliat  the  mule  was  in  danger.  According  to 
the  testimony  of  some  of  the  witnesses,  the  speed  of  the  train 
amounted  to  recklessness,  showing  a  disregard  of  the  safety 
of  persons  and  animals  approaching  the  track  within  the  city; 
and  the  jury  found,  in  answer  to  a  special  interrogatory,  that 
the  employes  in  charge  of  the  train  were  guilty  of  reckless 
and  wanton  misconduct  in  the  operation  of  the  train  which 
caused  the  injury. 

But  the  defendant  claims  that  the  plaintiff  is  not  entitled 
to  damages  for  the  injury,  because  the  mule  was  running  at 
large  contrary  to  an  ordinance  of  the  city.  The  ordinance 
provides  that  '<it  shall  be  unlawful  to  permit  any  mules 

*  *         *         to  run  at  large  upon  any  of  the  streets 

•  *  .  *  within  the  corporate  limits  of  the  city," 
The  court  instructed  the  jury  upon  this  feature  of  the  case 
as  follows:  «(10)  Tlie  defendant  claims  that  the  plaintiff 
was  guilty  of  negligence  in  permitting  his  mule  to  run  at 
large,  in  violation  of  the  city  ordinance.  If  you  so  find, 
then  the  plaintiff  is  guilty  of  negligence,  and  he  cannot 
recover,  unless  you  find  that  the  defendant's  employes  wan- 
tonly tun  said  animal  down,  after  they  discovered  said  ani- 
mal upon  the  track.  Yon  are  instructed  that  the  plaintiff 
would  not  be  guilty  of  a  violation  of  said  ordinance,  if  the 
driver  put  said  mules  in  the  barn  with  the  intention  of 
having  them  remain  there,  but  neglected  to  put  on  the  hal- 
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ters,  or  close  the.  door,  and  that  bjr  reason  of  such  negli^nce 
the  males  came  oot  of  the  barn,  and  strayed  away.  Nor 
would  this  kind  of  negligenee  be  such  contributory  ue^ii^ 
gence  as  would  prevent  a  recovery  by  the  plaintiff.  (11)  The 
ordinance  provides  <  that  it  shall  be  unlawful  to  permit  any 
mule,"  etc,  <  to  run  at  large  on  any  of  the  streets,^  etc  This 
means  that  the  owner,  or  person  having  such  animal  in  charge, 
shall  not  intentionally .  or  voluntarily  allow  or  permit  such 
animal  to  run  at  large,  that  is,  to  go  without  aay  person  in 
charge  of  it,  wherever  the  animal  could  go,  or  its  inclination 
led  it.  If  the  animal  accidentally,  or  negligently  even, 
escaped  from  the  stable,  and  went  upon  the  streets,  etc.,  of 
the  city  without  permission  of  the  owner  or  keeper,  that 
would  not  be  violation  of  the  city  ordinance." 

The  facts  are  that  the  mule  which  was  killed  was  one  of  a 
team  used  by  the  plaintiff  in  peddling  ice.  They  had  been 
used  in  that  business  constantly  for  tour  months,  and  when 
the  day's  work  was  done  they  were  kept  in  a  stable  near  the 
railroad  track.  The  driver  of  the  team  took  them  into  the 
stable  on  the  afternoon  of  the  accident,  and  removed  their 
harness,  fed  them,  and  left  them  eating,  and  went  to  the 
house,  and  remained  there  about  twenty  minutes.  He  did 
not  halter  the  mules,  and  he  left  the  stable  door  open.  This 
had  frequently  been  done  before  to  allow  the  mules  to  go  to 
a  watering-place  .dose  by  the  stable.  It  usually  required 
about  twenty-five  or  thirty  minutes  for  the  mules  to  feed. 
It  was  raining  heavily  at  the  time,  and  the  driver  remained 
at  the  house  about  twenty  minutes.  When  the  rain  slacked 
he  went  to  the  stable,  and  the  mules  were  gone,  and  about 
that  time  the  train  ran  over  and  killed  one  of  them,  some 
distance  from  the  stable.  The  question  is,  was  this  mule 
running  at  large  by  the  permission  of  the  owner}  We  think 
the  court  in  the  above  instruction  correctly  construed  the 
ordinance.  The  plaintiff  did  not  turn  his  mules  out  to  graze 
upon  the  commons,  or  to  roam  at  large  through  the  city.  The 
facts  do  not  show  a  violation  of  the  ordinance.     If  they  do, 
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then  every  time  the  owner  of  a  horse,  a  cow,  or  a  mule,  leaves 
an  animal  unhitched  or  untied  for  a  few  minutes,  with  no 
intention  to  allow  it  to  run  at  large,  he  is  guilty  of  the  viola- 
tion of  the  ordinance,  if  the  animal  should  escape  and  be 
found  running  at  large. 

There  is  no  other  real  question  in  this  case.  It  is  true, 
objection  was  made  to  the  admission  of  certain  evidence;  but 
the  ruling  of  the  court  thereon  was  manifestly  correct.  It 
appears  to  us  that  the  case  was  fairly  tried,  and  that  it  was 
submitted  to  the  jury  upon  instructions  which  are  unobjec- 
tionable. 

Affibmbd. 


73    118 

^  f^f  In  bb  Will  of  Millbb. 

73    118 
104580 

i"73  iia     1.  Estates  of  Decedents:  advancbhbnts:  how  treatbd  in  dbter- 
m    7§  HiNTNO  widow's  shakb.    An  advancement,  whether  made  by  ances- 

-^„— jjg  tor  or  testator,  is  an  irrevocable  gift  in  anticipation  of  the  share  of  the 

ji29  401  heir  or  legatee  in  the  estate;  (In  re  Estate  of  Lffon^  70  Iowa,  375;)  and, 

while  it  is  to  be  regarded  an  a  part  of  the  estate  for  the  purpose  of  deter- 
mining the  share  of  the  one  to  whom  it  has  been  made,  (Code,  §  2459,) 
it  is  not  to  be  so  regarded  for  the  purpose  of  determining  the  amount 
of  the  widow's  one-third;  for  her  right  is  to  have  one-third  of  the  per- 
sonal property  of  her  deceased  husband,  and  advancements,  being  irre- 
vocable gifts,  cannot  be  regarded  us  a  part  of  such  property.  [Adams, 
C.  J.,  dissenting,] 


:  A&SRTS:  DEED  OF  TRUST  SATISFIED  BY  DEATH  OF  TESTATOR: 

wrDOW*8  SUARB.  A  tostator  held  a  note  for  $1,040,  made  by  a  daugh- 
ter for  money  advanced  to  her,  which  was  secured  by  a  deed  of  trust, 
and  these  instruments  provided  for  the  payment  to  him,  so  long  as  he 
should  live,  of  an  annuity  of  seven  per  cent  on  said  sum,  and  that  the 
principal  sum  should  be  due  and  collectible  upon  a  failure  to  pay  the 
annuity  for  any  year,  but  that,  if  the  annuity  should  be  resrularly  paid 
during  his  life,  the  whole  obligation  should  be  regarded  as  paid  and 
discharged  upon  his  death.  The  annuity  was  in  fact  paid  during  his 
life.  Held  that  the  money  so  advanced  did  not  constitute  a  part  of  the 
asoets  of  the  estate  upon  his  death,  and  could  not  be  considered  in  com- 
puting the  widow's  distributive  share,  upon  her  refusing  to  take  under 
the  wilL 
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Appeal  from  Scott  Circuit  Court. 

TuKSDAY,  October  25. 

This  is  a  proceeding  institated  by  the  widow  of  a  testator 
for  the  determination  of  the  amount  of  her  share  of  the 
estate.  The  judgment  and  order  of  the  court  being  adverse 
to  her  claim,  she  appeals. 

J,  M.  Helmick  and  C.  M.  Watermauy  for  appellant. 
Davison  db  Lane^  for  appellee. 

Beok,  J.—  The  will  of  James  Miller,  and  a  codicil  thereto, 
were  admitted  to  probate  by  the  circuit  court.  The  material 
portions  of  these  instruments  are  in  the  following  language: 

"  WILL. 

"(3)  1  have  given  to  ray  several  children  the  seveml  snms 
hereinafter  named,  over  and  above  the  amounts  for  which  I 
hold  note  or  notes,  mortgage  or  mortgages,  of  either  of  them, 
viz:  My  son  Marvin  Miller  has  received  thesum  of  $1,855; 
my  son  Andrew  Miller  has  received  the  sum  of  $2,029;  my 
son  Madison  Miller  has  received  the  sum  of  $3,000;  my 
daughter  Elizu  Jane  Wheeler  has  received  the  sum  of  $1,000; 
my  daughter  Ellen  Case  has  received  the  sum  of  $1 ,000.  I 
also  hold  notes  and  mortgages  against  some  of  my  children 
which  are  not  for  any  part  of  the  above-named  sums;  which 
said  notes  and  mortgages  are  to  be  treated,  as  to  both  princi- 
pal and  interest,  as  constituting  a  part  of  my  estate.  It  is 
my  will,  and  I  so  direct,  that  my  estate  be  so  divided  at  my 
death  that  each  of  my  several  children  shall  receive  from  me 
and  my  estate  equal  shares,  including  the  sums  above  men 
tioned,  and  interest  on  said  sums,  respectively,  from  and  aftei 
the  19th  of  January,  1869.  That  is  to  say,  my  executor 
shall  charge  my  son  Marvin,  $1,855,  and  interest  from  Jan- 
uary 19,  1869;  my  son  Andrew,  $2,029,  and  interest  from 
January  19,  1869;  my  son  Madison  $3,000,  and  interest  from 
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January  19,  1869;  ray  daughter  Eliza  Jane  Wheeler,  $1,000, 
and  interest  from  January  19,  1869;  my  daughter  Ellen  Case, 
$1,000,  and  interest  from  January,  19,  1869,  and  distribute 
my  estate  among  my  said  children  so  that  their  shares  with 
the  several  sums  produced  thereby  shall  be  equal." 

"  CODICIL. 

<<  Know  ye,  that  I,  James  Miller,  of  the  city  of  Davenport, 
Scott  county,  Iowa,  formerly  of  Pleasant  Valley  of  said 
county,  being  of  sound  mind  and  disposing  memory,  and 
desiring  to  modify  and  change  my  last  will  and  testaitient 
made  at  Ypsilanti,  Michigan,  on  the  24th  day  of  February, 
1872,  do  hereby  make  and  publish  this  codicil  as  and  for  a 
part  of  my  last  will  and  testament,  as  follows:  I  hereby  revoke 
the  second  item  in  my  said  last  will  and  testament,  wherein  I 
give  and  bequeath  to  my  wife,  Elizabeth  Miller,  $2,000,  to  be 
accepted  by  her  in  lieu  of  all  dower  and  other  clai  ms,  and  instead 
thereof  I  now  give,  bequeath  and  devise  unto  my  wife, 
Elizabeth  Miller,  my  homestead  in  city  of  Davenport,  Scott 
county,  Iowa,  to  be  accepted  and  taken  by  her  in  lieu  of  all 
other  claims.  Since  the  making  of  my  last  will  and  testa- 
ment, I  have  given  to  my  said  daughter,  Eliza  Jane  Wheeler, 
the  further  sum  of  $500,  making,  with  the  former  sum  of 
$1,000,  the  sum  of  $1,500,  which  I  have  given  her.  And 
instead  of  $1,000,  as  stated  in  my  last  will  and  testament, 
my  executor  shall  charge  my  said  daughter,  Eliza  Jane 
Wheeler,  with  the  sum  of  $1,500,  and  interest  thereon  since 
January  19,  1869." 

A  daughter  of  the  testator,  Mrs.  Case,  executed  to  him  in 
his  life-time  a  mortgage,  to  secure  an  annuity  of  $84  per 
annum,  in  consideration  of  $1,200  paid  and  advanced  by 
him.  ^o  question  arises  in  this  case  upon  this  instrument, 
and  the  trausactions  upon  which  it  is  based.  It  will  not, 
therefore,  be  further  noticed. 

Another  daughter,  Mrs.  Wheeler,  executed,  after  the  will 
and  codicil  were  made,  to  the  testator,  a  somewhat  similar 
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instrument,  in  form  of  a  deed  of  trust,  conveying  certain 
lands  situated  in  Michigan.  It  recites  that  the  consideration 
thereof  is  $1,040,  received  by  the  grantee  therein  of  her 
lather,  the  testator,  and  provides  that  the  estate  granted  shall 
be  void  upon  payment  on  a  named  day  of  each  year  of  the 
sum  of  $72.80,  which  it  declares  is  the  interest  upon  $1,040, 
at  7  per  centam  per  annum.  The  instrament  then  recites  a 
condition  in  the  following  language:  <^  And  it  is  hereby 
expressly  agreed  by  and  between  the  said  parties  that,  should 
any  default  be  made  in  the  payment  of  the  said  interest,  or 
of  any  part  thereof,  (or  of  any  installment  of  principal,  or 
of  any  part  thereof,)  on  any  day  whereon  the  same  is  made 
payable  as  above  expressed,  and  should  the  same  remain 
unpaid  and  in  arrear  for  the  space  of  sixty  days,  then  and 
from  thenceforth,  that  is  to  say,  after  the  lapse  of  said  sixty 
days,  so  much  of  the  aforesaid  principal  sum  of  one  thous- 
and and  forty  dollars  as  remains  unpaid,  with  all  arrearage 
of  interest  thereon,  shall,  at  the  option  of  said  party  of  the 
second  part,  his  executors,  administrators,  or  assigns,  become 
and  be  due  and  payable  immediately  thereafter,  although  the 
period  above  limited  for  the  payment  thereof  may  not  then 
have  expired;  anything  hereinbefore,  or  in  said  note,  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding." 

Mrs.  Wheeler  executed  to  the  testator  a  promissory  note, 
which  is  secured  by,  and  referred  to  in,  the  deed  of  trust. 
It  is  as  follows: 

"  $1,040. 

"  For  valup  received  I  promise  to  pay  James  Miller,  or 
bearer,  during  the  life-time  of  said  Miller,  the  sum  of  seven- 
ty-two dollars  and  eighty  cents  annually,  on  the  19th  day  of 
November,  in  each  year,  being  annual  interest  at  the  rate  of 
seven  per  cent  per  annum  upon  a  principal  sum  of  $1,040. 
At  the  death  of  said  Miller  this  note  is  fully  paid  and  dis- 
charged by  reason  thereof,  according  to  the  terms  of  a  mort- 
gage of  even  date. 

<^  Eliza  Jane  Whebleb. 
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^^  Dated  Ypailantij  Mich.,  November  19,  1879." 
Other  conditions  as  to  payment  of  taxes,  the  insurance  of 
buildings  on  the  land,  and  other  matters,  need  not  be  recited 
or  further  referred  to,  nor  need  mention  be  made  of  certain 
written  evidence  of  advancements  made  by  the  testator  prior 
to  his  death,  and  subsequent  to  the  execution  of  the  will  and 
codicil.  The  widow,  by  proper  writing  filed  in  court,  refused 
to  take  under  the  will,  and  gave  notice  of  her  election  to 
take  her  distributive  share.  The  abstract  contains  the  fol- 
lowing statement  showing  the  question  for  decision  in  the 
case:  <<  No  testimony  was  offerod  on  behalf  of  the  widow, 
but  it  was  admitted  by  all  parties  that  advancements  had 
been  made  to  the  children,  though  the  amount  was  not 
admitted;  it  being  agreed  that  the  case  should  be  submitted 
upon  the  question  of  the  right  of  the  widow  to  derive  benefit 
from  advancements  made  to  the  children,  leaving  the  amount 
of  said  advancements  to  be  determined  upon  evidence  to  be 
submitted  to  the  court  thereafter." 

Two  questions  only  arise  in  the  case — the  Jirst  involving 
the  right  of  the  widow  in  view  of  all  the  advancements  made 

to  the  legatees;  the  second  brin^rs  in  question  her 

1.  B8TATBS  of  c?  /  n  i 

decedents:      rifi^hts  in  Connection  with  the  transaction  with 

advance-  " 

mento:  how     the  deed  of  trust  executed  by  Mrs.  Wheeler. 

treated  In  de-  -^ 

widSw'lf*^  Code,  §  2436,  is  in  the  following  language: 

share.  « rjij^^  personal  property  of  the  deceased,  not  nec- 

essary for  the  payment  of  debts,  nor  otherwise  disposed  of  as 
hereinbefore  provided,  shall  be  distributed  to  the  same  per- 
sons, and  in  the  same  proportions,  as  though  it  were  real 
estate."  The  term  "personal  property,"  used  in  this  section, 
is  understood  to  cover  things  personal,  choses  in  action,  and 
all  other  property  or  property  rights  not  real  estate,  or 
attached  to  and  inseparable  from  real  estate.  The  expression 
in  the  section  referring  to  such  property  as  not  "  otherwise 
disposed  of  as  hereinbefore  provided,"  applies  to  legacies,  spe- 
cific and  general,  and  to  assets  of  the  estate  used  in  paying 
debts  and  expenses.     All  the  personal  estate  of  the  deceased 


OCTOBER  TERM,  1887.  123 

In  M  WIH  of  MUIer. 

not  thus  disposed  of  is  to  be  distributed  to  the  widow  and 
heirs,  as  prorided  in  sacceeding  sections.  Now,  may  the 
amonnt  of  an  advancement  to  an  heir  be  added  to  the  per- 
sonal estate,  thus  increasing  the  arails  of  the  personal  estate 
to  be  distribated  to  the  widowt  It  may  be  assumed,  for  the 
purposes  of  the  case,  (though  the  point  we  do  not  consider 
and  pass  upon,)  that  advancements  made  to  a  legatee  are 
controlled  by  the  same  rules  applicable  to  advancements  to 
an  heir  made  by  one  dying  intestate. 

Now,  we  are  required  to  determine  whether,  in  case  of  an 
advancement  by  the  ancestor,  or  the  testator,  the  person  mak- 
ing the  advancement  retains  any  interest  in  it  which  is  prop- 
erty, or  whether  he  retains  any  property  right  connected  with 
it,  which  goes  to  his  estate  upon  his  death.  An  advance- 
ment is  an  irrevocable  gift  in  anticipation  of  the  share  of  the 
heir  in  the  estate.  (Inre  Estate  of  Lj/on^lOlows^^  575,)  What- 
is  given  as  an  advancement  becomes  the  absolute  property  of 
the  child  to  whom  the  advancement  is  made.  Th6»  father 
has  no  claim  upon  it,  and  cannot  recover  it.  Neither  has  he 
any  claim  against  the  child  in  the  nature  of  a  debt.  He  can 
bring  no  action  against  the  child  on  account  of  the  gift  and 
advancement  It  is  very  plain  that  his  representatives,  upon 
his  death,  have  no  such  right  and  claim;  in  this  regard  they 
stand  in  his  shoes.  It  follows,  therefore,  that  the  estate  of 
the  deceased  father  is  not  increased  by  the  advancement.  All 
there  is  of  it  is  that  the  heir  receiving  the  advancement  is 
cut  off  from  receiving  from  the  estate  its  amount  or  value. 
As  the  advancement  creates  no  right  or  property  in  the  estate, 
it  cannot  be  regarded  in  making  distribution,  under  Oode,  § 
2436,  above  quoted.  The  widow,  therefore,  receives  no  bene- 
fit from  it,  and  her  share  is  not  increased  by  i*ea8on  of  it. 
She  receives  one-third  of  the  personal  property  of  her  deceased 
husband.  (Sections  2436,  2440.)  But  advancements  are  not 
personal  property  of  the  husband  and  the  estate.  She  can 
therefore  receive  nothing  on  account  of  advancements. 

Oounsel  for  the  widow  rely  upon  Oode,  §  2459,  to  support 
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their  views  of  the  law.  It  is  in  this  language:  <^  Property 
given  by  an  intestate  by  way  of  advancement  to  an  heir  shall 
be  considered  part  of  the  estate,  so  far  as  regards  the  division 
and  distribution  thereof,  and  shall  be  taken  by  sach  heir 
towards  his  share  of  the  estate  at  what  it  would  now  be 
worth,  if  in  the  condition  in  which  it  was  so  given  to  him. 
Bnt,  if  such  advancement  exceeds  the  ainonnt  to  which  he 
wonld  be  entitled,  he  cannot  be  required  to  refund  any  por- 
tion thereof."  The  section  obviously  means  that  the  property 
given  as  an  advancement  is  to  be  considered  a  part  of  the 
estate  so  far  that  it  is  to  be  considered  and  taken  by  the  heir 
at  its  value  at  the  time  of  the  distribution  to  him.  There  is 
nothing  in  the  language  conveying  the  thought  that  the 
advancement  shall  be  regarded  as  assets,  and,  being  added  to 
the  value  of  other  property  of  the  estate,  shall  swell  the 
gross  amount  of  the  property  or  m«ney  to  be  divided  among 
the  widow  and  children  of  the  deceased.  It  does  not  pre- 
scribe that  the  distributive  shares  of  the  widow  shall  be 
increased  by  reason  of  the  advancement;  it  goes  no  further 
than  to  direct  that  the  sum  which  the  heir  would  receive 
from  the  estate,  if  the  money  advanced  to  him  be  <<  consid- 
ered" a  part  of  the  estate,  shall  be  diminished  to  the  value 
of  the  property  advanced  to  him.  That  is,  while  the  advance- 
ment is  no  part  of  the  assets  of  the  estate,  it  is  to  be  consid- 
ered a  part  of  the  estate  in  estimating  the  amount  of  the  heir's 
portion,  and  his  share  of  the  estate,  estimated  by  including 
the  advancement,  shall  be  dismissed  by  deducting  the  amount 
of  the  advancement.  No  eases  are  cited  in  conflict  with  our 
conclusion.  Indeed,  the  doctrines  recognized  by  the  courts, 
where  not  controlled  by  statute,  support  it. 

We  come  now  to  the  consideration  of  the  transaction  with 
Mrs.  Wheeler,  and  the  deed  of  trust  executed  by  her.     It  obli- 

2, :  M-     gates  her  to  pay  an  annuity  which  is  secured  by 

trust  Battsfted  the  deed  of  trust.     In  case  of  failure  on  her  part 

by  death  of  * 

testator:         to  make  any  payment,  she  becomes  bound  to  repay 
.  Ai^A^  the  money  received  by  her  as  the  consideration 

of  the  deed  of  trust.     This  provision  is  intended  to  secure 
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and  euibrce  the  performance  of  her  obligations.  If  she  per- 
forms her  contract,  no  claim  can  arise  for  the  payment  of  the 
consideration  to  her  father  or  his  .estate.  She  did  perform  it; 
at  least)  it  is  not  claimed  that  she  did  not.  At  no  time  did 
the  father  have  any  claim,  demand^  or  right  of  action  against 
her,  based  upon  the  money  which  she  received  as  the  consid- 
eration of  her  obligation  to  pay  the  annuity.  Upon  his  death 
her  obligation  terminated,  for  she  was  bound  no  longer  to  pay 
the  annuity.  The  father's  representatives,  after  his  death, 
stand  in  his  shoes.  He  had  no  property  right  in  the  deed 
of  trust  that  survived  him;  his  estate,  therefore,  took  none. 
For  the  reasons  just  stated  in  the  other  branch  of  the  case, 
the  amount  of  the  widow's  distributive  share  is  not  increased 
by  reason  of  the  deed  of  trust  executed  by  Mrs.  Wheeler. 
Tlie  consideration  therefor  cannot  be  added  to  the  assets 
of  the  estate. 

We  reach  the  conclusion  that  the  decision  and  order  of  the 
circuit  court  is  correct.  Affibmed. 

Adahs,  Oil.  J.,  dissenting.  While  it  is  true,  as  the 
majority  hold,  that  an  advancement  is  not  a  part  of  the  estate 
of  the  ancestor,  yet  it  is  to  be  taken  into  consideration  in 
making  a  distribution  of  the  estate,  and  an  heir  who  has 
received  advancements  shall  receive  only  so  much  as,  taken 
With  the  advancements,  would  amount  to  what  his  distribu- 
tive share  would  have  been  if  he  had  received  no  advance- 
ments. This  seems  to  me  to  be  the  plain  and  literal  mean- 
ing. (Oode,  §  2459.)  The  manifest  object  of  the  statute  is 
to  enable  the  ancestor  to  make  a  partial  distribution  of  his 
estate  in  advance,  according  to  the  circumstances  of  his  heirs, 
and  his  ability  to  aid  them  without  doing  injustice  to  others. 
The  very  idea  of  an  advancement  is  that  it  is  a  distribution 
made  in  advance  of  death*  While  it  is  irrevocable,  like  a 
gift,  it  differs  from  a  gift.  It  is  to  be  taken  into  account  in 
distribution,  as  a  gift  is  not.  It  is  not  literally,  of  course,  to 
be  added  to  the  estate  again.  It  is,  however,  to  "  be  consid- 
ered part  of  the  estate,"  or,  in  other  words,  it  is  to  be  charged 
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against  the  heir,  who  has  received  it,  in  determining  how 
much  more,  if  anything,  he  is  to  receive.  I  think  that  the 
advancements  in  this  case  should  have  been  charged  against 
those  who  had  received  them,  in  determining  the  distribution 
as  between  them  and  the  widow. 


Griffin  y.  Bruob  bt  al. 

Q-ADSBY   V.    BbKWBB. 

1.  Tax  Sale:  for  taxes  not  carried  forward:  deed  toidablb 
only:  limitation  op  action.  While  a  sale  of  land  for  delinquent 
taxes  of  preceding:  years,  not  carried  forward  on  the  tax  books,  as  re- 
quired by  Code,  §  845,  is  invalid,  {Gardner  v.  Early ^  69  Iowa,  42,)  yet 
it  is  not  void,  and  the  owner  of  the  patent  title  cannot  question  it  five 
years  after  it  has  been  executed  and  recorded.  (See  opinion  for  cases 
followed,  in  principle,  and  for  cases  distinguished.) 

Appeal  from   Clay  District    Oaurt — Hon.    Lot  Thomas, 

Jadge. 


Tuesday,  October  25. 

These  appeals  involve  a  question  as  to  the  validity  of  cer- 
tain tax  titles.  The  plaintiff  in  one  case,  and  the  defendant 
in  the  other,  are  the  holders  of  tax  deeds  npon  certain  lands. 
These  snits  were  not  commenced  until  after  the  lapse  of  live 
years  from  the  execution  and  recording  of  the  deeds.  The 
district  court  held  that  the  owners  of  the  patent  title  were 
precluded  from  questioning  the  validity  of  the  deeds,  by 
reason  of  the  statute  of  limitations.  The  tax-title  owners 
appeal. 

Parker  <6  Richardson^  for  appellants. 

HugheB  cfe  Chamberlain,  for  appellees, 

Rothrook,  J. — ^The  deeds  were  regularly  executed  and 
recorded,  but  appellants  claim  that  they  are  invalid  for  the 
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reason  that  the  lands  were  sold  for  delinquent  taxes  not  car- 
ried forward  on  the  tax -list,  as  reqaired  by  section  845  of 
the  Code.  That  section  is  as  follows:  ^<The  treasarer,  on 
receiving  the  tax-book  for  each  year,  shall  enter  upon  the 
same  in  separate  colamns,  opposite  each  parcel  of  real  prop- 
erty or  person's  name,  on  which,  or  against  whom,  any  tax 
remains  unpaid  for  any  of  the  preceding  years,  the  year  or 
years  for  which  snch  delinquent  tax  remains  due  and  unpaid, 
and  any  sale  for  the  whole  or  any  part  of  such  delinquent 
tax  not  so  entered  shall  be  invalid."  In  Oardner  v.  Earl/y^ 
69  Iowa,  42,  we  held  that  a  sale  of  land  for  taxes  not  car- 
ried forward  was  invalid,  and  the  owner  of  the  patent  title 
was  entitled  to  have  a  deed  made  in  pursuance  of  such  sale 
set  aside.  The  owners  of  the  patent  title  in  the  cases  at  bar 
insist  that  snch  a  sale  and  deed  are  not  only  liable  to  be  set 
aside,  but  that  they  are  absolutely  void,  and  that  the  statute 
of  limitations  cannot  have  any  application  in  such  cases. 
They  insist  that  there  was  a  want  of  power  to  make  the  sale, 
and  they  claim  that  the  sales  are  therefore  void,  as  where 
there  was  no  assessment,  levy,  or  sale  in  fact,  or  where  the 
taxes  were  pafif'^fore  the  sale,  or  the  land  was  not  subject 
to  taxation,  or  the  like.  In  all  this  class  of  cases  it  has  been 
held  that  the  statute  of  limitations  does  not  apply,  because  it 
has  no  basis  to  rest  upon.  See  Ca%6  v,  AXbee^  28  Iowa,  277; 
Potion  V.  Luther^  47  Id.,  236;  Early  v.  WhUtingham^  43 
Id.,  162;  NicholB  v.  McOlathery,  Id.,  189;  and  other 
cases  in  this  court.  But  there  is  another  class  of  cases  which 
hold  that,  where  there  is  a  sale  which  is  simply  voidable, 
but  not  void,  the  statute  of  limitations  applies,  and  the  sale 
cannot  be  questioned  after  live  years  from  the  recording  of 
the  tax  deed.  These  relate  to  irregularities  and  failures  to 
observe  the  provisions  of  the  statute,  in  the  manner  of  the 
assessment,  levy,  or  sale.  See  ThoTnoB  v.  Stickle^  32  Iowa, 
71;  Douglas  v.  Tullook^  34  Id,,  262;  Peiroe  v.  Weare^  41 
Id.,  378;  Bullia  v.  Marshy  56  Id.,  747;  Monk  v.  Corbin^  68 
Id.,  503,  and  other  cases. 
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It  appears  to  ns  that  the  cases  at  bar  belong  to  this  latter 
class.  It  is  not  claimed  that  the  land  was  exempt  from  tax* 
ation,  or  that  there  was  no  assessment,  levy,  or  sale,  or  that 
the  tax  was  paid  before  the  sale,  or  that  the  land  was  redeemed 
after  the  sale.  The  fact  that  the  tax  was  not  carried  forward 
upon  the  subsequent  tax  books  did  not  operate  as  a  discharge 
or  payment  of  the  tax.  {BarJce  v.  Early^  72  Iowa,  273.) 
The  omission  to  perforna  this  duty  by  the  treasurer  was  a 
mere  irregularity  in  the  exercise  of  the  duties  of  liis  oflSce, 
which,  it  is  true,  rendered  thB  sale  invalid,  but  advantage 
should  have  been  taken  of  it  before  the  expiration  of  the 
limitation  fixed  by  law.  See  Gvthrie  v.  Harker^  27  Fed. 
Rep.,  686.  We  think  the  ruling  of  the  district  court  was 
correct.  Affirmed. 


The  State  v.  Calkins. 


L  OriminalBvldenoe:  FORasRT:  handwritino:  dbkiaiiBtdbfbkd- 

ANT.  Where  defendant  knew,  on  his  preliminary  esamination  for  for- 
gery, that  tlie  state  relied  upon  his  signature  in  a  hotel  register  at 
0.,  made  at  a  certain  date,  to  prove  his  gailt,  and  he  denied  that  he  was 
at  0.  at  said  date,  held  that  it  was  proper,  en  the  trial  in  the  district' 
court,  to  permit  the  state  to  prove  not  only  that  he  was  at  O.at  said  date, 
and  that  he  then  wrote  bis  name  in  the  register,  but  also  that  he  had,  on 
his  prehminary  examination,  denied  being  at  0.  on  that  date. 

2. :  TESTIMONY  OF  BONDSMAN:  WEIGHT  OF.  The  fact  that  a  witness 

for  defendant  on  a  criminal  charge  is  defendant's  bondsman,  may  be 
shown  on  cross-examination,  as  a  fact  which  the  jury  may  consider  in 
weighing  his  testimony. 

8.    — -— :  FOBOBRT :  REPRESENTATION  AS  TO  GENUINENESS  OF  SIGNATURE. 

To  constitute  an  uttering  and  publishing  of  a  forged  instrument,  there 
must  be  a  representation  of  its  genuineness,  but  the  act  of  the  forger  in 
offering  it  for  sale,  and  selling  it,  is  a  suiEcient  representation. 

4.  InBtruetions:  whole  charge  considered.  An  instruction  which 
does  not  fully  state  the  law  upon  the  point  under  consideration  is  no 
ground  for  reversal,  where  the  defect  is  so  amended  by  other  instructions 
that  the  jury  could  not  be  misled. 
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Appeal  from,  Sao  DUtriot  CovH. 

TUSSDAT,  OOTOBEB  25. 

The  defendant  was  convicted  of  the  crime  of  attering  and 
pnblidhing  a  false  and  forged  instracnent,  and  sentenced  to  a 
term  of  imprisonment  in  the  penitentiary,  and  from  that  judg- 
ment he  appeals. 

Charles  Maokenzioy  for  appellant. 

A.  J,  Baker  J  Attorney-general,  for  the  state. 

Beed,  J. —  It  was  proven  on  the  trial  in  the  district  coart 
that  defendant  had  in  his  possession  two  instruments  in  writ- 
ing, which  purported  to  be  the  promissory  notes  of  one  J.  A. 
Lawrence,  payable  to  defendant,  and  that  be  sold  and  deliv- 
ered  the  same  to  W.  W.  Robinson.  And  there  was  evidence 
which  tended  to  prove  that  said  instruments  were  false  and 
forged;  also  that  th^  body  of  the  instruments  and  the  signa- 
tures  thereto  were  in  defendant's  handwriting. 
.  I.  The  sale  of  the  instruments  to  Robinson  was  made  at 
Odebolt,  on  the  12th  of  October,  1884.  The  state  was  per- 
mitted, airainst  defendant's  objection,    to    intro- 

1.  CRIMIKAIi  ^^ 

svidbmob:  ^   duce  evidence  which  tended  to  prove  that  defend- 

forgery:  hand-  *^ 

wrtting^de-  ant  was  at  Odebolt  in  September,  1883,  and 
feQdaat  ijj^^t  he  wrote  his  name  upon  the  register  of  the 
hotel  at  which  he  stopped;  also  that  at  his  preliminary 
examination,  which  occurred  some  time  after  the  transaction 
with  Robinson,  he  asserted,  in  the  statement  he  made  to  the 
magistrate,  that  he  had  never  been  in  Odebolt  prior  to  the 
12th  of  September,  1884.  The  evidence  with  reference  to 
defendant's  presence  tiiere  in  1883  was  introduced  for  the 
purpose  of  identifying  his  handwriting.  The  book  in  which 
it  is  alleged  he  wrote  his  name  was  introduced  in  evidence, 
and  the  signature  was  pointed  out  to  the  jury.  This  was 
done  that  a  comparison  might  be  instituted  between  defend- 
ant's handwriting  and  the  writing  in  the  alleged  forged  instrn- 
VoL.  LXXIII— 9 
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ments.  The  evidence  was  competent  for  that  purpose.  (Code, 
§  3655.)  When  defendant  denied  that  he  had  ever  been  in 
Odebolt  before  the  time  of  the  transaction  with  Robinson,  he 
knew  that  it  was  claimed  that  he  had  forged  the  instruments. 
He  knew  also  that  one  of  the  means  bjr  which  the  prosecution 
sought  to  establish  the  forgery  was  bj  a  comparison  between 
the  handwriting  of  the  instruments  and  his  signature  on  the 
hotel  register.  His  statement,  then,  was  a  denial  of  the  exis- 
tence of  an  alleged  fact  which,  if  proven,  would  be  material 
and  important  in  the  cause.  If  the  state  was  able  to  estab- 
lish that  the  signature  on  the  register  was  defendant's  genu- 
ine signature,  the  fact  that  he  denied  it  would  be  material; 
for,  if  he  wrote  that  signature,  he  could  have  had  no  other 
motive  in  denying  it,  except  to  counteract  its  force  and  eifect 
as  evidence  of  his  guilt.  We  think,  therefore,  that  the  evi- 
dence was  properly  admitted. 

II.  A  witness  introduced  bj  the  defendant  testified  that 
he  saw  Lawrence  sign  the  instruments,  and  deliver  them  to 

defendant.   But  his  testimony  in  that  respect  was 

mony  of  contradicted  by  Lawrence.     The  district  attorney 

bondsman :  J  ^  *^ 

weight  of.  was  permitted,  against  defendant's  objection,  to 
show,  on  the  cross-examination  of  the  witness,  that  he  was 
a  bondsman  for  defendant  in  the  case.  The  fact  that  the  wit- 
ness bore  that  relation  to  defendant,  while  it  did  not  perhaps 
give  him  any  pecuniary  interest  in  the  result  of  the  trial,  did 
tend  to  show  that  he  felt  a  strong  personal  interest  in  defend- 
ant, and  might  properly  be  considered  by  the  jury  in  deter- 
mining what  weight  and  credit  ought  to  be  given  to  his 
testimony. 

III.  Defendant  did  not,  in  the  negotiation  with  Robinson, 
make  any  express  representations  as  to  the  genuineness  of 

Lawrence's  signature  to  the  instruments.     It  was 

^epyTrepi^    urged  by  counsel  that  the  evidence  of  uttering 

geniSneu^s     and  publishing  the  instruments  was  not  suffi- 

*  ^  cient  to  warrant  a  conviction.     It  is  true  that,  to 

constitute  an  uttering  and  publishing,  there  must  be  a  repre 
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sentation  of  the  genaineness  of  the  instniinent;  bat  such  rep- 
resentation need  not  be  made  by  express  words.  It  may  be 
indirectly  made,  and  may  be  evinced  by  the  action  and  con- 
duct of  the  party.  (3  Q-reenl.  E v.,  §  110;  (Jom,  v.  Searle^ 
2  Bin.,  339.)  Defendant,  while  he  did  not  expressly  state 
that  Lawrence  had  signed  the  instruments,  offered  to  sell  them 
to  Robinson  for  value,  and  actually  effected  a  sale  of  them  to 
liim.  Robinson  supposed  when  he  made  the  purchase  that 
they  were  genuine,  and  defendant  knew  that  he  was  making 
the  purchase  in  that  belief.  By  his  conduct  he  induced  that 
belief,  and  intended  to  induce  it.  The  instruments  purported 
to  be  the  obligations  of  Lawrence,  and  by  the  act  of  offering 
them  for  sale,  and  selling  them,  defendant  represented  them 
to  be  genuine. 

IV.  Exception  was  taken  to  an  instruction  given  by  the 
district  court  to  the  jury,  in  which  the  court  stated  the  facts 

which  the  state  was  required  to  prove  under  the 

4    IN8TBUO  ^  *^ 

Z^i^l-^""  iss*^®-     It  is  n^t  expressly  stated  in  the  instruc- 
sidered.  ^.j^^  jjj  question  that  a  knowledge  by  defendant 

that  the  instruments  were  forged  was  an  element  of  the  crime 
charged.  But  it  is  stated  that  it  must  be  proven  that  he  did 
the  act  with  intent  to  defraud.  And  in  another  instruction 
the  jury  were  told  that,  unless  it  was  proven  that  he  knew 
when  he  passed  the  instruments  that  they  were  forged,  they 
could  not  convict  him.  The  charge,  considered  as  a  whole, 
correctly  states  the  law;  and  if  it  should  be  conceded  that  the 
particular  instruction  complained  of  is  not  as  full  as  it  should 
have  been,  no  prejudice  could  have  resulted  to  defendant. 
We  find  no  error  in  the  record,  and  the  judgment  will  be 

Affibmbd. 
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] .  Agency :  fatmbnt  to  okb  not  an  aobnt  of  patbb.  C.  took  some 
part  in  the  Denrotiation  of  a  loan  made  by  defendant,  and  which  was 
secured  by  a  moTtgeige  to  her.  She  had  no  knowledge  of  C,  but  employed 
one  D.  to  look  after  the  business  for  her.  D.  employed  S.  &  T.,  attorneys, 
to  write  dunning  letters,  and  they  addressed  their  letters  to  C,  whom 
they  somehow  supposed  to  be  acting  for  the  mortgagor.  C.  procured 
the  installments  of  interest  from  year  to  year  from  the  mortgagor  and 
from  his  grantee  of  the  land,  and  they  found  their  way  through  him 
into  the  bank  where  the  note  was  payable.  Finally  the  grantee  of  the 
land  paid  the  principal  to  C,  but  he  &dled  to  remit.  Held  that  such 
payment  did  not  bind  the  defendant,  as  C.  was  not  her  agent  or  sub- 
agent  by  appointment,  and  she  did  not  hold  him  out  as  her  agent. 

Appeal  from   Montgomery  District  Court — Hon.  J.  W. 

Harvey,  Judge. 

Tuesday,  Ootobeb  25. 

Action  in  equity  to  obtain  the  cancellation  of  a  note  and 
mortgage,  and  the  snrretider  of  the  same.  The  defendant, 
Missouri  B.  Morrison,  the  mortgagee,  filed  a  cross-petition, 
praying  for  the  foreclosure  of  the  mortgage.  The  court  dis- 
missed the  plaintiff's  petition,  and  granted  a  decree  of  fore- 
closure as  prayed  by  the  defendant  in  her  cross-petition.  The 
plaintiff  appeals. 

8.  McPherson  and  J.  M.  JwnJci/rh^  for  appellant. 

Baylies.  c&  Baylies^  for  appellee. 

Adams,  Oh.  J. — The  land  in  question  was  formerly  owned 
by  one  Dill.  He  executed  the  mortgage  to  the  defendant 
Morrison,  to  secure  a  note  given  for  money  which  he  borrowed 
of  her.  Afterwards  he  sold  the  land  to.  the  plaintiff.  The 
plaintiff  claims  that  the  note  has  been  paid.  This  the 
defendant  Morrison  denies.  The  fact  appears  to  be  that  the 
plaintiff  paid  the  amount  necessary  to  discharge  the  note  and 
mortgage  to  one  Creighton,  upon  the  supposition  that  he  was 
the  agent  of  the  mortgagee.     Creighton  did  not  I'emit.  and 
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the  qaestion  is  as  to  whether  payment  to  him  is  to  be  deemed 
payment  to  the  mortgagee.  Such  payment  would  be  in  law 
payment  to  the  mortgagee,  if  Creighton  was  authorized  by 
the  mortgagee  to  receive  the  money  for  her,  or  if  she  had 
held  him  out  in  such  a  way  that  the  plaintiff  was  justified 
in  supposing  that  he  had  authority  from  the  mortgagee  to 
receive  the  money. 

The  note  was  made  payable  at  the  First  ^KTational  Bank  of 
Westiield,  New  York.  For  several  years  the  interest  upon 
the  note  had  been  paid  into  the  bank  through  Creighton,  who, 
it  appears,  took  some  part  in  the  outset  in  the  negotiation  of 
the  loan  to  Dill.  But  it  does  not  appear  that  the  mortgagee 
knew  how  the  money  had  been  paid  into  the  bank  for  her, 
or  had  any  personal  knowledge  of  Creighton  at  any  time. 
She  employed  one  Dinsmore  to  look  after  this  business  for 
her,  and,  so  far  as  we  can  see,  no  one  else.  Dinsmore 
employed  a  law  firm  by  the  name  of  Smith  &  Tenant  to 
write  dunning  letters.  They  addressed  their  letters  to 
Creighton,  evidently  supposing  that  he  was  acting  for  Dill, 
the  maker  of  the  note  and  mortgage.  Creighton  seems  to 
have  communicated  with  Dill  or  plaintiff,  or  both;  and  the 
interest  from  year  to  year,  and  finally  the  money  necessary  to 
discharge  the  note  and  mortgage,  were  paid  to  him;  and  while 
the  several  amounts  paid  as  interest  from  year  to  year  found 
their  way  through  Creighton  into  the  bank  where  the  note  was 
payable,  the  principal,  when  paid,  did  not.  We  do  not  think 
that  we  should  be  justified  in  holding  'that  the  mortgagee 
made  Creighton  her  agent,  or  that  sh6  held  him  out  as  such. 
She  certainly  made  ho  direct  appointment  of  him,  and  we  do 
not  see  that  he  was  appointed  as  sub-agent  by  any  agent 
authorized  to  make  such  appointment,  nor  was  there  any 
ratification  of  his  acts,  because  she  had  no  knowledge  of 
them. 

We  think  that  the  decree  of  the  district  court  must  be 

Affibmbd. 
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Babnett  bt  al.  V.  The  Dibeotobs  of  the  Independent 
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129  447       ^'   Mandamus:  against  school  dibbctobs:  bemedt  bt  appeal. 

Where  school  directors  refuse  to  grant  a  petition  for  the  restoration  of 
territory  to  the  district  township  to  which  it  geoprraphically  belon/ars. 
when  the  conditions  exist  under  which  the  statute  (Code*  §  1793)  makes 
it  their  peremptory  duty  to  do  so,  the  petitioners  have  the  right  to 
appeal  to  the  county  superintendent,  (Code,  §  1829,)  and,  because  of 
this  legal  remedy,  mandamus  will  not  lie  to  compel  them  to  grant  the 
petition.    (Marshall  v.  Shan,  85  Iowa,  445,  followed.) 

Appeal  from  Madison  Circuit  Court — Hon.  S.  A  Call- 

vebt,  Jndge. 

Tuesday,  Octobeb  26. 

Action  of  mandamus.  The  relief  asked  was  refused,  and 
the  plaintiffs  appeal. 

T,  C.  Gilpifiy  for  appellants. 

Wainwright  cfe  Goodale^  for  appellees. 

Seevebs,  J. — Certain  territory  which  geographically 
belongs  to  the  district  township  of  Penn  was,  by  the  concur- 
rent action  of  the  board  of  directors  of  said  district,  and  the 
board  of  directors  of  the  independent  district  of  Earlham, 
attached  to  the  latter  for  school  purposes.  This  action  was 
brought  to  obtain  a  restoration  of  said  territory,  and  the  facts 
are  that  two-thirds  of  the  electors  residing  therein  signed  a 
petition,  and  united  in  asking  such  restoration.  The  prayer 
of  the  petition  was  granted  by  the  board  of  directors  of  the 
township  of  Penn,  but  was  refused  by  the  board  of  directors 
of  the  independent  district  of  Earlham.  No  appeal  was 
taken  to  the  county  superintendent,  and  upon  this  ground 
the  circuit  court  held  that  mandamus  would  not  lie.  It  is 
provided  by  statute  that  "  any  person  aggrieved  by  any  decis- 
ion or  order  of  the  district  board  of  directors       *       *       * 
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may  «  *  «  appeal  therefrom  to  the  coanty 
superintendent."  (Code,  §  1829.)  It  will  be  observed  that 
the  statute  seems  to  contemplate  an  appeal,  only  when  the 
decision  is  made  by  the  directors  of  a  district  township.  The 
decision  in  this  case  was  made  by  the  board  of  directors  of 
an  independent  district,  and  whether  an  appeal  lies  there- 
from is  not  absolutely  certain,  but  we  shall  assume  that  it 
does,  for  the  reason  that  counsel  for  the  appellants  do  not 
claim  otherwise,  and  seems  to  so  concede.  It  is  further  pro- 
vided by  statute  <^  that  an  order  of  mandarmia  shall  not  be 
issued  in  any  case  where  there  is  a  plain  and  adequate  remedy 
in  the  ordinary  course  of  the  law." 

This  action  was  brought  under  section  1798  of  the  Code, 
which  provides  that  territory  situated  like  that  in  question 
shall  be  restored  to  the  township  to  which  it  geographically 
belongs,  by  the  concurrent  action  of  the  boards  of  directors 
of  the  respective  districts,  in  a  case  where  two- thirds  of  the 
electors  residing  on  such  territory  ask  that  such  restoration 
be  made.  The  statute  seems  to  be  peremptory.  In  this 
respect  it  is  precisely  like  section  78,  c.  172,  Laws  1862.  This 
last  section  does  not,  with  entire  clearness,  express  the  intent 
of  the  general  assembly;  but  we  think  that  it  reasona- 
bly appears  that  when  two-thirds  of  the  electors  so  ask,  or 
when  the  school-house  has  been  removed,  or  when  the  terri- 
tory is  inhabited,  it  shall  remain  under  the  jurisdiction,  and 
form  a  part,  of  the  district  township  to  which  it  geographic- 
ally belongs;  and  "the  respective  boards  of  directors  shall, 
in  either  case,  divide  their  districts  "  accordingly.  It  was 
held  in  MarBhall  t;.  Sloan^  35  Iowa,  445,  that  under  the  last 
statute  an  appeal  was  the  proper  remedy,  and  that  numdamus 
would  not  lie.  As  the  subject  of  that  action  and  this  is  the 
same,  and  there  is  no  substantial  difference  in  the  statutes, 
we  feel  bound  to  follow  the  cited  case,  and  therefore  the  judg- 
ment of  the  circuit  court  is 

Affibicbd. 
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1.  Promissory  Notes:  failubb  of  considbbatiok.  Plaintii! agreed 
to  coDTey  to  defendant  certain  lands  upon  the  payment  of  91,000  in 
cash,  and  the  execution  of  the  notes  in  suit.  Defendant  paid  the  $1,000, 
and  executed  the  notes.  Plaintiff  conveyed  a  portion  of  the  lands,  worth 
less  than  the  91,000  paid,  and  refused  to  convey  the  remainder,  and 
defendant  was  not  in  possession  thereoL  Held  that  the  consideration 
for  the  notes  had  failed,  and  that  plaintiff  could  not  recover  thereon. 

Appeal  from  Des  Moines  District  Court — Hon.  Chablbs 

H.  Phelps,  Jndge. 

Tuesday,  Ootobeb  25. 

Action  by  Martha  A.  Cooper,  appellee,  upon  a  promissory 
note.  A  demurrer  to  defendant's  answer  being  sustained, 
he  refused  to  plead  further,  and  thereupon  a  judgment  was 
rendered  against  him,  from  which  he  appeals. 

Antrohiis  <£  Mo  Arthur^  for  appellant. 

Kelly  <b  Cooper  and  Power  cfe  Huston^  for  appellee. 

Beck,  J. — I.  The  answer  alleges,  in  substance,  that 
defendant  bargained  with  plaintiff  for  the  purchase  of  her 
interest  in  certain  tracts  of  land  containing  240  acres,  agree- 
ing to  pay  therefor  $1,000  cash,  and  gave  his  notes  for  the 
balance  of  the  consideration  for  the  land;  that  defendant  per- 
formed his  part  of  the  agreement  by  paying  the  $1,000  cash, 
and  executing  the  notes  in  suit;  that  plaintiff  agreed  to  con- 
vey her  interest  in  the  land  to  defendant  upon  the  payment 
of  the  $1,000,  and  the  execution  of  the  notes;  that  she  has 
conveyed  her  interest  in  a  part  of  the  land,  less  than  one- 
half  of  it,  to  defendant,  and  refuses  to  convey  to  him  her 
interest  in  the  other  part;  and  that  the  interest  conveyed  is 
not  of  the  value  of  $1,000,  the  cash  paid  by  defendant  on 
account  of  the  purchase.  He  alleges  upon  these  facts  that 
the  consideration  of  the  notes  has  failed.  It  does  not  appear 
that  defendant  is  in  possession  of  the  land  purchased  of 
plaintiff. 
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11.  We  think  tlie  demurrer  was  erroneouslj  sustaiDed, 
for  these  reasons:  (1)  As  the  conveyance  of  the  land  was  to 
be  made  upon  the  execution  of  the  notes,  the  obligation  of 
the  defendant  to  pay  the  notes  is  dependent  npon  the  per- 
formance of,  or  an  offer  to  perform,  her  contract.  (^Berry- 
Mil  V.  Byington^  10  Iowa,  223.)  (2)  The  answer  shows  that 
no  part  of  the  consideration  of  her  notes  has  been  received 
by  defendant,  for  it  is  alleged  that  the  land  conveyed  is  not 
of  the  value  of  $1,000,  the  cash  paid.  Defendant,  therefore, 
has  received  nothing  for  the  notes,  and  plaintiff,  as  is  alleged 
in  the  answer,  refnses  to  convey  the  land  as  she  obligated 
herself  to  do.  The  conveyance  of  the  land  is  the  considera- 
tion of  the  notes.  It  has  not  been  made.  Defendant,  there- 
fore, has  received  nothing  for  the  notes.  The  answer  shows 
a  failure  of  consideration. 

The  judgment  of  the  court  below  sustaining  the  demur- 
rer is  Rbvbusbd. 


Whities  v.  Fabsons. 


1.  Tax  Sale  and  Deed:  noticb  to  redbbm:  persok  in  possession: 

LANDLORD  AND  TENANT.  Land  sold  for  taxes  was  taxed  to  R.  when 
notice  to  redeem  was  given  to  hun,  which  was  in  November.  The  land 
had  been  leased  on  the  shares  by  plaintiff  to  R.,  and  R.had  surrendered 
possession  to  plaintiff,  according  to  the  terms  of  his  lease,  in  September 
before  the  notice  was  served.  A  portion  of  plaintiff  *s  share  of  the  com 
was  left  on  the  land,  either  standing  or  in  cribs;  and,  if  anything 
belonging  to  R.  was  left  on  the  land,  it  was  with  plaintiff  *8  consent. 
No  notice  to  redeem  was  served  on  plaintiff.  Held  that  plaintiff  was 
in  the  actual  possession  of  the  land  when  the  notice  was  given, 
though  he  did  not  live  on  it,  and  had  no  one  there  to  represent  him,  and 
that  a  tax  deed,  without  notice  to  him,  did  not  cut  off  his  right  to 
redeem. 

2.  :  action  to  redeem:  flbadino  devectivb  notice.    In  an 

action  to  redeem  from  a  tax  deed,  plaintiff  relied  on  the  fact  that  he 
was  in  possession  of  the  land,  and  that  notice  to  redeem  was  not  served 
on  him,  but  he  failed  to  so  allege  in  his  petition.  He  did,  however,  so 
allege  in  his  answer  to  defendant's  cross-petition.  Held  that  this  was 
sufficient  to  entitle  him  to  offer  proof  in  support  of  these  averments. 
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Appeal  from  Benton  Circuit  Court. 

Tuesday,  Octobek  26. 

AcnoN  in  chancery  to  redeem  from  the  sale  of  lands  tor 
taxes,  and  to  set  aside  a  tax  deed.  Upon  a  trial  on  the 
merits,  a  decree  was  entered  granting  the  relief  prayed  for 
by  plaintiff.     Defendant  appeals. 

Henry  Rickel^  for  appellant. 

Gilchrist  cfe  Haines^  for  appellee. 

fiscK,  J. — I.     The  plaintiff  alleges  in  his  petition  that  he 

is  the  owner  of  the  land  involved  in  this  action;  that  the 

1.  TAX  BALK     tax  deed  was  issaed  without  notice  of  the  expira- 

noticetore-     tion  of  the  time  of  redemption  as  required  by 

In  possession:  lawi  and  that  there  was  a  fraudulent  conceal- 

lannlord  and 

tenanu  ment  from  plaintiff  of  the  attempt  to  procure 

the  execution  of  the  deed  by  the  treasurer,  and  fraudulent 
acts  to  prevent  notice  of  the  expiration  of  the  time  of 
redemption  from  reaching  him.  The  plaintiff  tenders  the 
amount  of  money  necessary  to  redeem  from  the  tax  sale. 
The  defendant,  in  an  answer  and  cross-petition,  denies  the 
allegations  of  plaintiff's  petition,  and  alleges  that  he  is  the 
owner  of  the  land,  and  asks  that  his  title  be  quieted.  The 
plaintiff,  in  answer  to  the  cross-petition,  repeats,  substan- 
tially,  the  allegations  of  the  petition,  and  avers  that  he  was 
the  owner  of  the  land,  and  in  possession  thereof,  when  tlie 
notice  of  the  expiration  of  redemption  was  served  upon 
another  in  whose  name  the  land  was  taxed. 

II.  There  are  no  disputed  questions  of  law  in  the  case. 
The  material  questions  of  fact  are  these:  (1)  Was  the  per- 
son upon  whom  the  notice  of  the  expiration  of  redemption 
was  served  in  possession  of  the  land  at  the  time  of  the  ser- 
vice thereof?  A  service  of  notice  upon  such  person  is  nec- 
'^ssary  to  cut  off  the  right  of  redemption.  (Code,  §  894.) 
(2)  Was  there  a  fraudulent  concealment  and  fraudulent  acts 
to  prevent  plaintiff's  obtaining'  notice  of  the  expiration  of 
the  time  of  redemption? 
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The  service  of  uotice  iivas  made  upon  one  Eonse.  The 
land  was  taxed  in  his  name.  Defendant  claims  that  JSoase 
was  in  possession  of  the  land;  plaintiff  insists  that  he  held 
the  possession  himself.  We  think  the  proof  shows  that 
plaintiff  was  in  possession.  Plaintiff  rented  the  land  to 
Konse,  who  moved  off  of  it  in  September,  surrendering  pos- 
session to  plaintiff*,  according  to  the  terms  of  his  lease.  He 
left  some  grain  and  standing  corn  on  the  land.  The  grain 
was  removed  before  the  notice  was  served,  in  November.  It 
is  not  clear  that  any  part  of  the  corn  was  standing  then. 
The  grain  and  corn  were  raised  on  shares,  and  plaintifi*'s  part 
of  the  com,  or  a  portion  of  it,  was  left  on  the  land,  either 
standing  or  in  the  cribs.  The  evidence  shows  that  whatever 
was  left  on  the  land  by  Bouse  was  with  plaintiff's  permis- 
sion. Surely,  when  Bouse  left  the  land  according  to  the 
terms  of  his  lease,  surrendering  it  to  his  landlord,  he  was  no 
longer  in  possession.  Plaintiff*  was  in  actual  possession,  and 
to  hold  such  possession  it  was  not  necessary  for  him  to  live 
on  the  land,  or  to  have  some  one  representing  him  to  stay 
upon  it.  The  owner  of  cultivated  land  who  leases  it,  reserv- 
ing  a  part  of  the  crop  as  rent,  is  in  actual  possession  when  it  is 
surrendered  to  him,  even  though  he  does  not  remain  on  the  land. 

Inquiry  directed  by  the  facts  just  stated  would  not  have 
failed  to  disclose  that  plaintiff  was  in  possession  of  the  land 
at  the  time  the  notice  of  the  expiration  of  the  time  of 
redemption  was  served.  We  conclude  that  the  notice  should 
have  been  served  upon  him,  and  therefore  he  is  entitled  to 
redeem  from  the  tax  sales. 

III.  Counsel  for  defendant  insist  that  as  plaintiff's  peti- 
tion does  not  aver  that  he  was  in  possession,  he  fails  to  estab- 

2. :  ac-     lish  his  right  to  redeem.     Grove  v.  Benedicty  69 

deem;  plead-    lowa,  346.     But  liis  answer  to  the  cross-petition 
uotice.  avers  this  fact,  and  upon  this  pleading  he  could 

offer  proof  to  support  it.  The  other  questions  of  fact  need 
not  be  determined,  for  the  reason  that  plaintiff*  is  entitled  to 
redeem  on  the  ground  just  stated.  The  decree  of  the  circuit 
court  is  Affirmkd. 
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Fierce  v.  The  Centeal  Iowa  RV  Co. 

1.  Bailroads:  injitbt  to  mechanic  at  work  on  train:  neouoencb. 
Where  a  mechanic  from  one  of  defendant's  Rhops,  acting  nnder  the 
orders  of  his  Eoperiors,  was  working,  as  commanded,  npon  a  ladder 
leaning  against  defendant's  train,  it  was  negligence  for  the  trainmen 
to  move  the  train  without  signals  or  notice  to  him;  or,  if  his  position 
was  not  snch  as  to  he  readily  ohsenred  by  the  trainmen,  it  was  negli- 
gence for  the  foreman,  under  whom  he  was  acting,  not  to  give  notice  to 
the  trainmen  of  his  dangerous  position. 


2. 


:  :  contributory  negligence:  question  fob  juby. 

Whether  in  such  case  the  mechanic  was  guilty  of  contributory  negli- 
gence in  not  himself  giving  notice  to  the  trainmen,  was  properly  sub- 
mitted to  the  jury. 


8. 


4. 


:  — — :  NEGLIGENCE  OF  TBAINMEN:  LIABILITY:  CODE,  §  1307. 

Whether  in  such  case  the  negligence  be  regarded  as  that  of  the  train- 
men, or  of  the  foreman  in  not  giving  them  the  requisite  information,  it 
was,  in  the  language  of  the  Code,  §  1307,  connected  with  the  use  and 
operation  of  the  railroad,  and  was  the  negligence  of  some  one  employed 
on  it,  so  as  to  make  the  defendant  liable  under  said  section  for  injuries 
sustained  l^y  the  mechanic  on  account  of  such  negligence;  and  it  makes 
no  difference  that  he  was  not  engaged  in  the  operation  of  the  road. 

CODE.  §  1807:  CONSTITUTIONALITY.    Scction  1807  of  the  Code, 


making  railroad  companies  liable  for  injuries  to  employes  through  the 
negligence  of  co-employes,  is  not  unconstitutional.  (See  cases  cited  in 
opinion.) 

Appeal  from  MarsJiall  District  Court. 

Tuesday,  Octobeb  25. 

Action  to  recover  for  a  pereonal  injury  alleged  to  have 
been  snstained  through  the  negligence  of  the  defendant. 
There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  plaintiff.     The  defendant  appeals. 

A,  G.  Daly^  for  appellant. 
Sutton  cfe  Currmtinga^  for  appellee. 

Adams,  Ch.  J. — ^The  plaintiff,  at  the  time  of  the  injury, 
was  in  the  employment  of  the  defendant  in  one  of  its  shops 
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\t  Marshalltown.  The  master  mechanic  of  the  shop  directed 
him  to  go  to  the  passenger  station  and  assist  some  other 
employes  in  removing  some  screens  from  the  cars  of  the 
passenger  train  while  the  same  should  be  standing  at  the  sta- 
tion. Immediately  after  the  train  came  in  and  stopped,  he, 
acting  nnder  one  Batly,  as  foreman,  placed  a  ladder  against 
one  of  the  cars,  and  ascended  the  same  for  the  purpose  of 
removing  the  screens.  While  he  was  in  that  position,  the 
train  moved  backward,  and  caused  the  ladder  on  which  the 
plaintiff  was  standing  to  fall.  In  the  fall  he  received  the 
injury  of  which  he  complains. 

L     The  defendant  insists  that  the  accident  did  not  occur 

through  the  negligence  of  any  one  of  its  employes;  but  in 

1.  BATiiBOADs:  ^^^  opinion  there  was  evidence  tending  to  show 

S&^St"^    tliat  it  did.     There  was  evidence  tending  to  show 

Sain:^negii-    that  no  bell  was  rung  or  other  warning  given  of 

^^^  the  movement  of  the  train.     We  think,  too,  that 

if  his  exposed  condition  was  not  readily  observable  by  those 

in  charge  of  the  train,  they  should  have  been  notified  by  the 

foreman  under  whose  orders  the  plaintiff  was  acting  that  he 

was  to  ascend  the  cars  by  a  ladder;  and  it  appears  from  the 

evidence  that  no  such  notice  was  given. 

II.  The  defendant  contends  that  the  plaintiff  was  negli- 
gent in  not  giving  the  notice  himself.  But  he  was  a  subor- 
A.  — . J  dinate  employe,  and  it  was  for  the  jury  to  say 

DegiiRence:     whether  in  the  execution  of  the  orders  given 
Jury.  him  he  might  not  properly  have  relied   upon 

those  under  whom  he  was  acting  to  see  to  it  that  the  orders 

could  be  executed  in  safety. 

III.  It  is  said  that  the  case  does  not  come  within  the 
statute  which  makes  a  railroad  company  liable  to  an  employe 
4.  —  J .  for  an  injury  caused  by  the  negligence  of  a  co-em - 

tnSnmen:       plove.     Ihe  Statute  m  question  is  section  1307 

f  1307.  of  the  Code.     It  provides  for  such  liability  when 

the  injury  is  sustained  by  the  negligence  of  co-employes,  and 

the  <<  negligence  is  in  any  manner  connected  with  the  use  and 
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Operation  of  any  railway  on  or  about  which  they  sliall  be 
employed."  Whether  we  regard  the  negligence  as  that  of 
the  persons  directly  in  charge  of  the  train,  or  of  the  fore- 
man in  not  giving  them  the  requisite  information,  the  negli- 
gence, in  the  language  of  the  statute,  was  connected  with 
the  use  and  operation  of  the  railway,  and  it  was  the  negli- 
gence of  some  one  employed  on  it.  Even  the  foreman  in 
the  work  in  question  was  at  the  time  employed  on  it;  and 
if  he  should  have  given  notice  that  this  work  was  to  be  done, 
and  that  the  cars  were  not  to  be  moved  in  the  meantime,  he 
was  responsible  to  that  extent  in  the  matter  of  their  move> 
ment. 

The  defendant's  position  is  that  the  plaintiff  cannot  recover 
because  he  was  not  employed  in  the  operation  of  the  road. 
But,  in  our  opinion,  that  is  not  material.  He  was  injured 
by  the  operation  of  the  road,  and,  as  the  evidence  tended  to 
show,  by  the  negligence  of  one  or  more  who  were  charged 
with  responsibility  with  respect  to  the  movement  of  tfte 
train. 

lY.  Finally,  it  is  said  the  statute  in  question  is  uncon- 
stitutional. But  we  think  otherwise.  (^McAunick  v.  Miss,  d 
4.  — :  Code.  M.  R.  R^y  Go,^  20  Iowa,  338 ;  Deppe  v.  Chicago^ 
tution^t^. '  R.  1.  (b  P.  R^y  Co.,  36  Id.,  62;  Bnchlsw  v. 
Cent.  I.  R'y  Co.  64  Id.,  603.) 

We  see  no  error,  and  the  judgment  must  be 

Affismed. 
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78    1481 
78jt84l 

73    143 
87    60g 


1.  Adverse  Possession:  claim  of  title:  proof.    One  claimingr  title,       ^ 

by  the  adverse  possession  of  himself  and  his  fin^antors,  to  land  which  was       loi   445 
not  only  not  included,  bat  in  terms  excluded,  from  the  conveyances  under       73  143 
which  they  held  adjacent  land,  must  establish  by  strict  proof  the  fsLcts*    ^^  -^ 
constit4iting  adverse  po^^session,  and  the  intent  with  which  the  possession 
was  taken  is  a  material  fact.    And  so,  where  neither  defendant  nor  any 
one  of  his  grantors  had  been  in  possession  for  ten  years,  and  he  failed 
to  establish  that  any  two  or  more  of  them  had  been  in  continuous  pos- 
session for  that  length  of  time  under  claim  of  tUle^  held  that  the  proof 
was  insufficient  to  establish  title  by  adverse  possession. 

2.  :  COLOR  OF  title:  land  excluded  from  deed.  Whether  pos- 
session of  land  can  be  said  to  be  with  color  of  title  when  it  is  in  terms 
excluded  irom  a  deed  conveying  adjacent  land  to  the  one  in  possession, 
and  has  not  been  otherwise  conveyed  to  him,  queers. 

3.  Vendor  and  Vendee :  parol  aobebuent  by  ybndob  as  to  bound- 

ary: notice,  a.  parol  agreement  as  to  the  bonndary  line  between  two 
divisions  of  a  tract  of  land  is  not  binding  on  a  grantee  of  one  of  the  divis- 
ions, who  has  no  notice  thereof,  and  whose  deed  includes  a  strip  of  land 
lying  beyond  such  parol  boundary. 

Appeal  from  Linn,  Circuit    Court  —  Hon.  J.  H.  Prbston, 

Judge. 

Tuesday,  Ootobbr  25. 

AonoN  in  equity  to  determine  the  ownership  of  certain 
real  estate.  Judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

E.  A.  Holcomhy  for  appellant. 

t7.  J.  Deacon  and  B.  F.  HineSj  for  appellee. 

Seevbbs,  J. — The  land  in  controversj  is  a  part  of  lot  1,  in 
section  17,  in  township  83  N.  of  range  7  W.,  and  consists  of 
a  few  acres  of  land  on  which  there  is  a  stone-quarry.  Both 
parties  claim  title  through  or  from  J.  J.  Epley,  but  we  under- 
stand that  plaintiff's  paper  or  record  title  is  perfect,  and  that 
defendant's  is  not,  for  the  reason  that  the  strip  of  land  in  dis- 
pute is  not  included  in  the  several  conveyances  under  which 
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defendant  claims,  but  that  in  fact  it  is  excluded  by  description 
therefrom.    This  being  so,  the  defendant  claims  that  he  and  his 
grantors  have  been  in  open,  visible  and  notorious  possession 
under  color  of  title  for  more  than  ten  years  prior  to  the  com- 
mencement of  this  action.     To  this  the  plaintiff  replies  that 
the  defendant  and  his  grantors  cannot  be  permitted  to  set  up 
adverse  possession,  for  the  reason  that  they  did  not  have  color 
of  title.     This  proposition  is  based  on  the  fact  that  the  land 
in  controversy,  by  a  sufficient  description,  is  in  terms  excluded 
from  the  several  conveyances  under  which  defendant  claims. 
In  other  words,  the  claim  is  that,  as  the  defendant  accepted 
a  conveyance  which  in  apt  terms  excluded  the  land  in  contro- 
versy from   the  conveyance  under  which  he  claims,  he  is 
estopped  from  setting  up  color  or  claim  of  title,     We  do  not 
deem  it  necessary  to  determine  the  question  just  stated,  but 
such  question  is  entitled  to  weight  and  consideration  in  deter- 
mining whether  the  defendantand  his  grantors  took  possession 
adversely  to  the  true  owners.     The  intent  with  which  the  pos- 
session was  taken  is  material,  and  the  facts  relied  on  to  prove 
it  must  be  strictly  proved.  They  cannot  be  presumed.  {Orube 
V.  Wellsj  34  Iowa,  148.)     The  defendant  relies  on  the  pos- 
session  of  Elihu  Kobbins,  but,  conceding  it  to  be  adverse 
under  claim  of  title,  it  continued  only  for  about  seven  years, 
or  until  1871.     There  is  evidence  tending  to  show  that  one 
Sly  then   entered,  but  it  does   not    appear    that  he  held 
adversely  to  the  plaintiff,  or,  if  he  did,  it  does  not  appear 
how  long  he  continued  in  possession.     There  is  no  sufficient 
evidence  that  Mentizer,  under  whom  the  plaintiff  claims,  was 
in  possession,  or  with  what  intent  he  entered,  if  he  possibly 
did  so.     Walker  went  into  possession  in  1874,  and  he  testi- 
fies that  he  claimed  title,  and  occupied  said  land  from  the  time 
he  purchased  it;  but  he  states  that  the  only  authority  he  had 
for  "  taking  possession  "  was  a  conveyance  from  his  grantor, 
Mentizer,  and  the   land  in  controversy  was  excluded  from 
such  conveyance  by  a  sufficient  description  thereof.  We  there- 
fore do  not  think  it  clearly  apppears  that  Walker  entered  into 
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possession  under  color  of  title.  It  is  true,  he  testifies  that  he 
claimed  title,  but  he  also  states  that  he  took  possession  under 
the  conveyance;  and  the  land  was  not  only  not  included  therein, 
but  was  positively  excluded  by  description  therefrom.  Walker 
was  not  entitled  to  possession  under  his  conveyance,  and,  as 
he  took  possession  thereunder,  he  could  not  have  done  so  under 
a  claim  of  right  or  color  of  title.  It  is  not  claimed  that  the 
defendant  has  been  in  possession  for  ten  years  prior  to  the 
commencement  of  this  action.  The  defendant  also  claims  that 
Epley  made  an  arrangement  as  to  the  boundary  line  6f  the 
land,  which  should  be  recognized,  and  that,  if  this  is  done, 
plaintiff  is  not  entitled  to  the  relief  asked.  But  this  agree- 
ment, conceding  all  the  defendant  claims  for  it,  existed  only 
in  parol,  and  there  is  no  evidence  that  the  plaintiff  had  any 
knowledge  thereof  at  the  time  he  obtained  title.  The  judg- 
ment of  the  district  court  must  be  Affibmed. 


The  Fibst  National  Bank  of  Ottumwa  v.  Reno  et  al. 

1.  Sale:  whether  completed  or  not:  levy  ok  property  before 

deltvsry:  notice.  Whether  the  title  to  personal  property  which  is 
the  sabject  of  a  oontract  of  sale,  but  which  remains  in  the  hands  of  the 
vendor,  has  passed  to  the  vendee  under  the  agreement,  is  a  question  of 
intent.  (See  opinion  for  authorities.)  And  where  the  memorandum  of 
the  contract,  signed  by  the  vendor,  was  as  follows:  **For  and  in consid- 
ation  *  •  «  I  hereby  sell  to  said  parties  stock  and  grain  on  my  place 
as  follows:  •  *  •  the  sale  of  said  grain  to  be  credited  on  my  debt  to 
them,  and  said  hogs  and  grain  held  as  their  property  until  so  sold  and 
applied,"  held  that  the  intention  was  clearly  expressed  that  the  title 
should  at  once  pass  to  the  vendee,  and  that  there  is  no  rule  of  law  under 
which  it  could  be  defeated;  ( Snyder  v.  Tibbals,  32  Iowa,  447,  distin- 
guished; )  and  that  the  levy  of  an  execution  against  the  vendor  on  the 
property  before  its  delivery,  with  notice  of  the  oontract,  did  not  create 
any  lien  on  the  property. 

2.  Kational  Banks:  dealing  in  personal  property.     Conceding 

that  national  banks  have  no  power  to  engage  generally  In  the  business 
of  buying  and  selling  personal  property,  they  have  the  power  to  sell  real 
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estate  which  they  have  lawfully  acquired,  and  to  take  personal  property 
in  payment  therefor. 

BoTHBOCK  and  Sesybbs,  JJ.,  diaaeniing. 

Appeal  from  Wapello  Circuit  Court. 
Tuesday,  Octobkr  25. 

Defendants  caused  an  execation,  issued  on  a  judgment 
held  by  them  against  J.  B.  Carman,  to  be  levied  on  certain 
personal  property.  Plaintiif  instituted  this  action  for  the 
recovery  of  the  property,  claiming  it  under  an  alleged  pur- 
chase from  Carman.  The  cause  was  tried  to  the  court  with- 
out the  intervention  of  a  jury,  and  judgment  was  entered  for 
the  defendants. 

Chambers  cfe  McElroy^  for  appellant. 

M.  B.  Sparks^  A.  C,  Steck  and  E.  L.  Burton^  for  appellees. 

Reed,  J.  —  Plaintiff  sold  and  conveyed  a  tract  of  land  to 
Carman,  and  agreed  to  accept  the  property  in  question  in 

part  payment  of  the  price,  and  Carman  executed 

l.sALEtwheth-         ,    f,  -     ,  1 

er  completed    and  delivered  the  lollowins:  memorandum  as  evi- 

or  not:  levy  o 

i)o£re  deHv-    ^®"ce  of  the  contract: 

ery •  iioiFce.  ,,  OiTUMWA,  lowA,  November  1 ,  1885. 

*'  For  and  in  consideration  of  the  conveyance  of  forty  acres 
of  land  to  me  by  W.  B.  Bonniiield,  president,  and  W.  A. 
McGrew,  cashier,  First  National  bank,  I  hereby  sell  to  said 
parties  stock  and  grain  on  my  place  as  follows:  Hogs,  now 
on  the  place  and  to  be  purchased;  ear-corn,  700  to  800  bushels, 
more  or  less;  buckwheat,  200  bushels,  more  or  less;  oats,  250 
bushels,  more  or  less, —  the  sale  of  said  grain  to  be  credited 
on  my  debt  to  them,  and  said  hogs  and  grain  held  as  their 
property  until  sold  and  so  applied.  J.  B.  Caeiian." 

It  was  proven  on  the  trial  that  when  the  contract  was 
entered  into  Carman  had  in  his  possession  on  his  farm  a 
quantity  of  ear-corn  which  he  had  raised;  also  a  quantity 
which  he  had  purchased, —  the  two  lots  being  separate  from 
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eacli  other;  and  it  was  the  quantity  which  he  had  purchased 
which  was  intended  to  be  included  in  the  contract.  Also  that 
he  had  but  one  lot,  each,  of  oats  and  buckwheat,  but  the 
quantity  of  each  was  unknown.  He  also  had  a  number  oi 
hogs,  and  before  the  levy  was  made  he  purchased  others,  and 
a  number  were  added  by  natural  increase.  Those  purchased 
were  paid  for  by  plaintiflF,  but  he  subsequently  repaid  to  it  the 
amount  of  money  paid  for  them.  The  understanding  was 
that  the  purchase  included  all  the  hogs  then  owned  by  him. 
Defendants  had  notice  of  the  contract  before  the  levy  was  made. 
Carman  retained  the  property  in  his  possession  up  to  the  time 
of  the  levy,  which  was  made  several  months  after  the  con- 
tract  was  entered  into,  and  fed  the  hogs  from  the  corn.  The 
understanding  appears  to  have  been  that  he  was  to  be  credited 
for  whatever  amount  should  be  realized  for  the  hogs.  Under 
that  arrangement,  he  would  have  been  compensated  for  the 
corn  consumed  by  the  hogs.  The  contract,  then,  had  refer- 
ence to  speciiic  property;  but  there  was  no  delivery,  and 
the  price  to  be  paid  for  it  was  dependent  on  two  things,  to  be 
ascertained  in  the  future,  viz.,  the  quantity  and  prices  at  which 
it  would  be  sold. 

The  important  question  in  the  case  is  whether  the  transac- 
tion amounted  to  a  completed  sale  of  the  property,  or  whether 
the  contract  remained  executory.  The  question  whether  the 
title  to  personal  property  which  is  the  subject  of  a  contract 
has  passed  to  the  vendee  under  the  agreement  is  one  of  intent. 
If  there  has  been  an  actual  delivery,  and  nothing  remains  to 
be  done  to  ascertain  the  price  or  quality  uf  the  article,  the 
strong  presumption  is  that  the  intention  was  to  pass  the  title. 
On  the  other  hand,  if  the  delivery  has  not  been  made,  and 
something  yet  remains  to  be  done  in  order  to  ascertain  its 
quality  or  price,  such  as  inspecting  or  weighing  it,  the  pre 
sumption  is  equally  strong  that  it  was  the  intention  that  the 
ownership  should  remain  in  the  vendor.  But  in  neither  case 
is  the  presumption  conclusive.  It  would  be  competent  for 
the  parties  to  contract,  in  the  one  case,  that  the  title  should 
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remain  in  the  vendor,  notwithstanding  the  delivery,  or,  in 
the  other,  that  it  ehoald  pass  to  the  vendee  in  advance  of 
delivery.  This  view  finds  abundant  support  in  the  authorities. 
{Rv/rd  V.  Coohj  75  N,  T.,  454;  Riddle  v.  Vamum^  20  Pick., 
280;  M&rcTw/aU^  National  Bank  of  Cincinnati  v.  BangSy 
102  Mass.,  291 ;  Lvngham  v.  Eggleaton,  27  Mich.,  324;  WiU 
hinsonv.  Holiday^  83  Mich.,  386;  Bogy  v.  Rhodes^  4  G. 
Greene,  133;  Benj.  Sales,  (4th  Ed.,)  §  311;  Blackb.  Sales, 
120.) 

The  contract  in  question  clearly  indicate^  an  intention  by 
the  parties  to  make  a  present  sale  and  transfer  of  the  prop- 
erty. The  language,  <<  I  hereby  sell  to  said  parties  stock  and 
grain,"  etc.,  and  <<  said  hogs  and  grain  to  be  held  as  their 
property,"  etc.,  is  not  fairly  susceptibleof  any  other  construc- 
tion. Having  clearly  expressed  that  intention  in  their  writ- 
ten contract,  there  is  no  rule  of  law  under  which  it  can  be 
defeated.  As  between  the  parties,  the  title  passed  under  the 
contract  to  plaintiff.  And  as  defendants  had  notice  of  the 
contract  before  they  caused  the  property  to  be  seized,  they  are 
in  no  better  condition  than  Carman  would  be  if  he  were  seek- 
ing to  avoid  the  contract.  The  case  is  distinguishable  from 
Snyder  v.  Tibbals,  32  Iowa,  447.  The  language  of  the  con- 
tract in  that  case  did  not  evidence  an  intention  by  the  parties 
to  pass  the  title  to  the  property,  but  showed  rather  that  they 
intended  that  the  agreement  should  be  executory. 

XL  The  point  is  urged  that  the  contract  is  one  which  plaint- 
iff, under  its  character,  is  incapable  of  entering  into,  and  hence 
i.  KATioNAi.  ^*  acquired  no  rights  under  the  contract.  It  may 
Sgln^poraon'-  ^®  Conceded  that  banking  associations,  organized 
al  property,  under  the  national  banking  act,  have  no  power 
to  engage  generally  in  the  business  of  buying  and  selling  per- 
sonal property.  They  have  power,  however,  under  certain 
circumstances,  to  acquire  and  dispose  of  real  estate.  Ko 
question  is  made  but  that  plaintiff  lawfully  acquired  the  real 
estate  which  it  sold  to  Oarman.  If  so,  it  had  the  right  to  dis- 
pose of  ity  and  we  know  of  no  provision  in  the  statute  under 
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which  it  was  organized  which  forbids  it  to  receive  property 

other  than  money  in  payment.     The  agreement  to  accept  the 

property  in  question  in  payment  was  entered  into  at  the  same 

time  that  the  contract  for  the  sale  of  the  land  was  made. 

The  jadgment  will  be  reversed,  and  the  cause  remanded. 

Bbvshsed. 
BoTHBOOE  and  Sbevbbs,  J  J.,  diasenting. 


73    149 

Gaikbr  v.  Gates,  Adm'b,  bt  al.  ^^  ^ 

1.  Will:  DEVTBB  OF  HOlfBSTBAD  TO  HSm:  FAILUBB  OF  DBVISB  BT  BLEC- 

TiON  OF  WIDOW:  BBicBDT.  A  testator  devised  to  his  wife  all  of  his 
property  for  life,  and  devised  his  homestead  to  plaintiff.  Bat  the  wife 
refased  to  take  under  the  will,  and  had  her  third  set  off  to  her  in  fee, 
which  included  the  homestead,  thus  defeating  the  devise  to  plaintiff. 
Held  that  the  devise  to  plaintiff  of  the  homestead,  without  the  concur- 
rence of  the  wife,  was  void,  which  the  testator  must  be  presumed  to 
have  known;  and  that  it  must  therefore  be  further  presumed  that  it  was 
his  intention  to  make  the  devise  of  the  homestead  contingent  upon  the 
wife's  consent,  but  that,  if  she  did  not  consent,  plaintiff  should  take 
nothing;  and  that  plaintiff  could  not  recover  the  value  of  the  home- 
stead, in  an  action  against  the  administrator  and  the  heirs,  out  of  the 
residue  of  the  estate  after  paying  all  legacies,  though  such  residue  was 
ample  for  that  purpose. 

Appeal  from  Linn  District  Gowrt — Hon.  J.  H.  Pbbston, 

Judge. 

Tdbsday,  Ootobbb  25. 

AonoN  in  equity  to  recover  of  the  administrator  with  the 
will  annexed  and  the  heirs  of  the  devisor  the  value  of  certain 
real  estate  devised  to  plaintiff,  the  devise  having  failed.  A 
demurrer  to  the  petition  was  sustained.     Plaintiff  appeals. 

Smith  <b  Powell^  for  appellant. 

Ward  <b  Harmon^  for  appellees. 

Bbok,  J. — I.  The  petition  alleges  that  the  will  of  Thomas 
Gainer  was  duly  admitted  to  probate.     It  gives  to  his  wife  a 
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life-estate  in  all  his  property;  real  and  personal,  and  devises 
to  the  plaintiff  his  homestead.  It  bequeaths  separate  sums 
to  each  of  twelve  legatees.  The  widow  entered  no  consent 
upon  the  proper  record  to  take  under  the  will,  but  claimed 
her  dower  or  distributive  share  under  the  statute,  which  was 
set  apart  to  her  by  proceedings  in  the  probate  court,  and 
included  the  homestead  of  tlie  testator,  which  is  alleged  to  be 
of  the  value  of  $2,500.  The  widow  of  the  testator  holds 
the  homestead  under  the  decree  of  the  court  setting  it  apart 
to  her.  The  petition  alleges  that  by  reason  of  the  election 
of  the  widow  not  to  take  under  the  will,  and  the  assignment 
of  the  homestead  to  her,  plaintiff  has  been  deprived  of  the 
property  devised  to  him.  It  is  also  shown  that  the  devisees 
and  legatees  under  the  will,  except  plaintiff,  have  received 
the  money  and  property  willed  to  them,  and  a  large  amount 
of  property  of  the  estate  remains,  and  would  remain  were 
plaintiff  paid  out  of  the  estate  the  value  of  the  homestead. 
Plaintiff  prays  that  the  administrator  with  the  will  annexed 
be  authorized  and  required  to  pay  to  plaintiff  such  sum  out 
of  the  money  of  the  estate,  before  final  distribution  be  made. 
A  demurrer  to  the  petition  was  sustained.  It  is  based  upon 
the  following  grounds: 

"  (1)  That  the  facts  stated  in  the  petition  of  plaintiff  do 
not  entitle  him  to  the  relief  demanded;  (2)  that  plaintiff's 
petition  shows  upon  its  face  that  his  cause  of  action  is  based 
upon  a  specific  devise  which  has  failed,  and  further  shows  tha** 
the  testator  made  no  provision  for  said  devise  to  be  paid  out  of 
other  property,  in  the  event  of  failure  of  such  specific  devise; 
(3)  that  there  is  a  defect  of  parties  defendant,  for  the  reason 
that  plaintiff's  remedy  is  against  his  co-legatees,  and  not 
against  the  heirs  at  law  of  Thomas  Gainer,  deceased." 

11.  The  question  presented  by  the  demurrer  is  this:  Where 
a  testator,  having  a  wife  living  who  survives  him,  leaves  to  her 
all  his  property  for  life,  and  devises  to  another  his  homestead, 
and  the  devise  of  the  homestead  fails,  for  the  reason  that  the 
wife  refuses  to  take  under  the  will,  may  the  devisee  of  the 
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homestead  recover  its  value  of  the  estate?  We  are  clearly 
of  the  opinion  that  the  question  should  be  answered  in  tiie 
negative,  for  the  reasons  which  we  will  proceed  to  state. 
Code,  §  2452,  is  in  this  language:  '^The  widow's  share 
cannot  be  affected  by  any  will  of  her  husband,  unless  she  con- 
sents thereto  within  six  months  after  notice  to  her  of  the  pro- 
visions of  the  will  by  the  other  parties  interested  in  the  estate, 
which  consent  shall  be  entered  on  the  proper  records  of  the  cir- 
cuit court."  Other  provisions  of  the  statute,  which  need  not 
be  recited,  are  to  this  effect:  that  the  husband  can  do  no  act, 
unless  with  the  concurrence  and  joinder  of  the  wife,  which 
will  affect  her  interest  or  right  in  the  homestead.  Under 
these  statutes  the  testator  could  make  no  disposition  of  the 
property,  by  will  or  otherwise,  without  the  concurrence  of 
the  wife,  which  would  defeat  her  interest  and  rights  therein. 
Plaintiff  does  not  claim  that  the  widow  is  liable  for  the 
value  of  the  homestead,  or  that  her  rights  and  interest  are 
at  all  affected  by  the  devise  to  him;  nor  does  he  make  any 
claim  against  the  devisees  and  legatees  of  the  estate,  all  of 
whom  have  received  the  property  willed  to  them;  but  he  seeks 
to  charge  the  estate  therefor,  and  thereby  indirectly  to  recover 
from  the  heirs  of  the  testator.  He  bases  his  claim  upon  the 
doctrine  of  election  and  satisfaction,  which  Story  defines  "  to  be 
the  obligation  imposed  upon  a  party  to  choose  between  incon- 
sistent or  alternative  rights  or  claims,  in  cases  where  there  is  a 
clear  intention  of  the  person  from  whom  he  derives  one  that 
he  should  not  enjoy  both.  Every  case  of  election,  therefore, 
presupposes  a  plurality  of  gifts  or  rights,  with  an  intention, 
express  or  implied,  of  the  party  who  had  the  right  to  control 
one  or  both,  that  one  should  be  a  substitute  for  the  other." 
(2  Eq,  Jur.,  §  1075.)  This  doctrine  is  based  upon  the  idea 
that,  by  the  exercise  of  election  by  one,  another  will  be 
deprived  of  rights  or  benefits.  We  need  not  inquire  whether 
this  doctrine  is  applicable  to  the  case  of  the  widow  and  the 
beneficiaries  under  the  will  other  than  plaintiff,  for  the  reason 
that  no  claim  is  made  against  them  in  this  action.     It  is 
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surely  not  applicable  to  the  heirs  who  will  take  the  residue 
of  the  estate.  They  did  not,  and  could  not,  exercise  election; 
and  by  their  act  the  plaintiff  was  defeated  of  no  right  or 
benefit.  Their  interest  was  in  no  manner  affected  by  the 
refusal  of  the  widow  to  take  under  the  will,  further  than  to 
delay  the  time  of  their  coming  into  possession  of  the  prop- 
erty willed.  Nor  was  their  interest  affected,  one  way  or  the 
other,  by  the  devise  to  plaintiff.  It  is  simply  the  case  of  a 
devise  which  is  defeated  for  the  reason  that  the  testator  has 
no  power  to  dispose  of  the  property  against  the  dissent  of 
the  widow. 

But  let  it  be  admitted  that  the  heirs  stand  in  the  shoes  of 
the  testator,  and  can  urge  no  defense  that  cannot  be  urged 
by  the  estate.  We  can  discover  no  legal  or  equitable  ground 
upon  which  plaintiff  can  recover  against  the  estate,  which  is 
not  bound  by  contract  to  him,  and  which  has  done  no  act  to 
defeat  the  devise.  All  there  is  of  it  is  that  the  testator 
devised  to  plaintiff  property  which  under  the  law  he  could 
not  devise,  except  with  assent  of  the  widow.  The  law  pre- 
sumes that  the  execution  of  the  will  was  with  a  knowledge 
of  the  law  by  the  testator.  He  knew  that  nothing  would 
pass  to  plaintiff  except  with  the  widow's  consent.  The  law 
will  presume  that  it  was  his  purpose  to  make  the  devise  con- 
tingent upon  such  consent;  that  his  purpose  and  wish  was 
that,  if  the  wife  did  not  hold  thehomestead,  plaintiff  should, 
but,  if  she  did,  plaintiff  should  take  nothing  by  the  will.  If 
we  may  inquire  into  the  purpose  and  wish  of  the  testator, 
we  can  reach  no  other  than  this  conclusion.  But  the  law 
will  not,  upon  presumption  of  intention,  adopt  a  construc- 
tion of  a  will  which  will  defeat  an  heir.  Scott  v.  Guernsey 
48  K  Y.  107;  Crane  v.  Ex'rs  of  Doty,  1  Ohio  St.,  279. 

We  think  the  court  below  rightly  sustained  the  demurrer, 
upon  the  first  and  second  grounds  thereof.  The  other  ground 
need  not  be  considered.  The  judgment  of  the  district  court 
is  Affibmed. 
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Tatlob  County  v.  King  et  al. 

1.  SuretieB:  official  bond:  condition  that  othbbs  woau>  sign: 
notice:  liability.  The  sureties  on  the  bond  of  a  county  treasurer 
signed  the  same  upon  condition  that  other  signatures  should  be  obtained, 
and  that  the  persons  signing  the  bond  should  qualify  as  the  owners  of 
property  amounting  in  the  aggregate  to  $65,000.  The  sureties,  after 
signing  the  bond,  left  it  with  J.  and  D.,  with  the  understanding  between 
them  and  J.  and  D.  that  it  was  to  be  delivered  only  after  the  above- 
named  conditions  had  been  performed.  The  principal,  however,  pro- 
cured the  bond  from  J.  and  D.  in  violation  of  the  understanding,  and 
presented  it  to  the  board  of  supervisors  without  said  conditions  being 
performed,  who  accepted  and  approved  it  without  any  knowledge  of 
said  conditions,  and  without  any  knowledge  that  it  had  ever  been  depos- 
ited with  J.  and  D.  for  any  purpose.  It  may  be  conceded,  however, 
that  there  was  enough  on  the  face  of  the  transaction  to  lead  the  board 
to  the  inference  that  the  sureties  expected  that  the  aggregate  amount  of 
property  to  the  ownership  of  which  the  sureties  would  qualify  would 
be  larger  than  it  was,  or  that  the  bond  would  not  be  accepted.  Held 
that  the  sureties  could  not  escape  liability  on  the  ground  thai  the  bond 
was  delivered  by  J.  and  D.  in  violation  of  the  conditions,  since  J.  and 
D.  were  their  agents,  and  not  those  of  the  county;  nor  on  the  ground 
that  the  board  had  notice  of  the  fact  that  they  had  signed  upon  condi- 
tions which  had  not  been  complied  witli.  (See  opinion  for  authorities 
cited.) 

Appeal  from  Adams  District  Court. 

Wednesday,  Ootobeb  26. 

This  action  was  brought  to  recover  against  the  defendant 
P.  0.  King  for  alleged  default  made  by  him  as  treasurer  of 
the  plaintiff  county.  The  other  persons  joined  with  him  as 
defendants  were  sureties  upon  his  official  bond.  The  action 
is  brought  upon  such  bond.  There  was  a  trial  to  a  jury, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendant  sureties  appeal. 

Q.  B.  Haddock^  J.  L.  Brown  and  Charles  Thomas^  for 
appellants. 

L.  Evans^  W.  W.  Mor87nan  and  J.  P.  Flich^  for  appellee. 

Adams,  Oh.  J. — The  appellant  sureties  claim  that  the 
bond  has  no  validity  as  to  them,  because,  as  they  allege,  the 
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bond  was  signed  with  conditions,  and  not  to  be  delivered 
until  the  conditions  should  be  performed;  the  conditions 
being  that  the  signatures  of  other  persons  should  be  obtained, 
and  that  the  persons  signing  the  bond  should  quality  as  the 
owners  of  property  amounting  in  the  aggregate  to  $65,000, 
which  was  not  done.  It  appears,  we  think,  from  the  evi- 
dence, that  the  appellant  sureties,  after  signing  the  bond, 
left  it  with  one  Johnson  and  one  Dunlavey;  that  the  under- 
standing between  them  and  Johnson  and  Dunlavey  was  that 
it  was  to  be  delivered  only  after  the  conditions  above  men- 
tioned had  been  performed;  that  the  principal  in  the  bond, 
however,  procured  the  bond  from  them  in  violation  of  the 
understanding,  and  presented  it  to  the  board  of  supervisors, 
who  approved  it;  that  they  did  so,  however,  without  knowl- 
edge of  the  conditions,  and  without  knowledge  that  the  same 
had  ever  been  deposited  with  Johnson  and  Dunlavey  for  any 
purpose. 

It  is  conceded  by  the  appellants  that,  if  they  had  deliv- 
ered the  bond  to  the  principal  with  the  same  understanding, 
his  delivery  would  be  a  good  delivery,  and  the  appellants 
would  be  precluded  from  setting  up  the  fact  that  the  bond 
was  signed  with  conditions,  unless  they  could  show  that  the 
supervisors  had  knowledge  of  the  conditions,  or  were  put 
upon  inquiry  in  respect  to  them.  The  law,  indeed,  is  well 
settled,  at  least  in  this  state,  that  in  such  case  the  sui*eties 
would  be  deemed  to  have  clothed  the  principal  with  appar- 
ent power  to  deliver  the  bond.  {Carroll  County  v,  Ruggles^ 
69  Iowa,  275.)  But  it  is  said  that  the  case  is  different  where 
the  sureties  took  the  precaution  to  put  the  bond  into  the 
hands  of  a  third  person.  To  this,  however,  we  have  to  say 
that  it  appears  to  us  that  Johnson  and  Dunlavey  were  the 
agents  solely  of  the  sureties,  and,  if  the  bond  was  delivered 
in  violation  of  the  conditions  upon  which  the  sureties  signed 
it,  it  was  the  fault  of  their  own  agents.  The  sureties  selected 
untrustworthy  persons,  and  the  loss  should  not  fall  upon  the 
county,  who  had  had  nothing  to  do  with  these  persons. 
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If  the  sapervisors  had  received  the  bond  from  Johnson 
and  Dunlavey,  it  may  be  that  they  would  have  been  charged 
with  the  duty  of  dificovering  what  their  powers  were.  But 
they  received  the  bond  from  the  very  person  who  might  be 
expected  to  deliver  it,  and  who  had  the  apparent  power  to 
deliver  it.  If  we  should  sustain  the  appellants  in  their 
defense,  no  such  bond  could  be  safely  accepted  by  a  board  of 
supervisors,  though  presented  by  the  principal,  until  they 
had  brought  all  the  sureties  before  them,  and  ascertained 
from  them  upon  what  conditions,  if  any,  they  had  signed 
the  bond,  and,  if  upon  any,  whether  they  had  been  performed. 

In  Ca/rroll  Gjounty  v.  Muggles^  above  cited,  this  court  said 
that  the  board  of  supervisors  should  not  be  required  to  com- 
pel the  attendance  of  the  sureties  to  official  bonds  to  ascer- 
tain whether  their  names  were  affixed  with  conditions;  that 
they  do  not,  indeed,  have  the  power  to  compel  their  attend- 
ance; and  that,  the  time  and  place  being  fixed  by  law  for 
the  approval  of  such  bonds,  the  board  ought  not  to  be 
expected  to  travel  over  the  county  to  seek  out  and  interview 
the  sureties  upon  the  subject  of  their  obligations. 

The  appellants  rely  upon  DanieU  v.  Gower^  54  Iowa,  319, 
That  was  an  action  upon  a  non-negotiable  promissory  note, 
which  had  been  deposited  by  the  surety  with  a  third  person, 
and  which  afterwards  was  obtained  by  the  principal,  and 
delivered  by  him  in  contravention  of  the  terms  imposed  by 
the  surety.  It  was  held  that  the  surety  was  not  bound. 
But  this  court,  as  is  seen  ia  Garroll  Gounty  v.  Rugglea, 
does  not  regard  the  ruling  in  Daniels  v,  Gower  as  applica- 
ble to  a  case  like  the  present,  arising  upon  an  official  bond 
whose  acceptance  and  approval  involve  the  discharge  of  an 
official  duty  at  a  fixed  time  and  place.  Besides,  it  is  proper 
to  say  that  the  ruling  in  Daniels  v.  Gower  was  based  in  part 
upon  the  supposed  authority  of  Pepper  v.  State^  22  Ind., 
899.  But  the  latter  case,  was  not,  in  fact,  an  authority, 
because  it  had  been  overruled  in  State  v.  Pepper^  31  Ind., 
76,  (87),  which  fact  was  not  brought  to  the  attention  of  this 
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court.  WJiile  the  ruling  in  Daniels  v.  Gower  is  not  without 
support,  its  correctness,  in  view  of  all  the  decisions  bearing 
on  the  question,  and  of  the  principle  involved,  may  be 
doubted. 

In  this  connection,  we  ought  to  notice  another  case  espe- 
cially relied  upon  by  the  appellants,  and  that  is  Smith  v. 
South  RoyaUon  Bank,  32  Vt.,  841.  In  that  case  a  bond 
and  mortgage  had  been  deposited  with  one  Eolfe,  to  be  deliv- 
ered when  certain  conditions  were  performed.  A  delivery 
having  been  made  without  the  performance  of  the  conditions, 
it  was  held  that  the  delivery  was  not  valid.  But  the  court 
in  that  case  regarded  the  deposit  with  Bolfe  of  such  a  char- 
acter that  the  instruments  became  escrows.  Besides,  it 
appears  that  when  the  instruments  were  delivered  it  was 
known  that  they  came  from  Kolfe's  hands,  who  was  a  spe- 
cial agent;  and  it  was  held  that,  that  fact  being  understood 
by  the  parties,  the  party  to  whom  the  delivery  was  made 
should  have  inquired  in  regard  to  the  extent  of  his  powers. 

The  bond  sued  on  is  not,  in  our  opinion,  to  be  deemed  an 
escrow,  in  the  proper  sense  of  the  word.  It  was  deposited 
with  a  third  person  by  the  obligors  alone,  and  not  by  any 
agreement  between  them  and  the  obligee.  Nor  did  the 
plaintiff  have  any  knowledge  of  the  special  agents,  Johnson 
and  Dunlavey,  and  there  was  nothing,  so  far  as  we  can  see, 
to  put  the  board  upon  inquiry  in  respect  to  the  obligation 
of  the  sureties.  The  correct  rule  seems  to  be  expressed  in 
State  V.  Peck,  53  Me.,  284.  The  court  said:  "A  bond  per- 
fect upon  its  face,  apparently  duly  executed  by  all  whose 
names  appear  therein,  purporting  to  be  signed,  sealed  and 
delivered  by  the  several  obligors,  and  actually  delivered  by 
the  principal  without  stipulation,  reservation  or  condition, 
cannot  be  avoided  by  the  sureties  upon  the  ground  that  they 
signed  it  upon  the  condition  that  it  should  not  be  delivered 
unless  it  should  be  executed  by  other  persons  who  did  not 
execute  it,  when  it  appears  that  the  obligee  had  no  notice  of 
such  condition,  and  nothing  to  put  him  upon  inquiry  as  to 
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the  manner  of  its  execution,  and  also  that  he  has  been 
induced  upon  the  faith  of  such  bond  to  act  to  his  own  prej- 
udice." See,  also,  in  this  connection,  Dair  v.  United  States^ 
16  Wall,  1;  Deardorf  v.  Foreaman,  24  Ind.,  481;  Ndsh  v. 
Fugate,  24  Grat.,  202,  (208);  Chicago  v.  Qag^^  95  111.,  593. 

One  position  of  the  appellants  remains  to  be  noticed. 
They  elaim  that  there  was  enough  upon  the  face  of  the  bond 
in  suit  to  put  the  supervisors  upon  inquiry.  The  fact 
appears  to  be  that  the  bond  did  not  comply  with  the  law,  in 
that  it  did  not  appear  thai  the  sureties  had  qualified  to  the  own- 
ership of  sufiicient  property.  It  may  be  added  that  some  of 
the  affidavits  for  the  qualification  of  sureties  had  been  partially 
prepared,  but  not  executed.  It  is  said  that  the  board  should 
have  seen  that  the  bond  was  not  as  the  appellants  expected 
it  would  be  when  it  should  be  delivered.  The  bond,  how- 
ever, was  not  invalid  by  reason  of  its  non-compliance  with 
the  law.  (Oode,  §  688.)  It  may  be  that  there  was  enough 
upon  the  face  of  the  transaction  to  lead  the  board  to  the 
inference  that  the  sureties  expected  that  the  aggregate 
amount  of  property  to  the  ownership  of  which  the  sureties 
would  qualify  would  be  larger  than  it  was,  or  that  the  bond 
would  not  be  accepted.  But  there  was  nothing  in  this,  we 
think,  to  lead  to  the  inference  that  they  had  agreed  that  the 
bond  should  not  be  delivered  until  others  had  signed  it,  and 
the  ownership  of  more  property  had  been  qualified  to.  In- 
deed, the  stronger  the  expectation  which  the  sureties  might 
have  entertained  that  the  bond  would  not  be  accepted  as  it 
was,  the  less  necessity  would  there  seem  to  them  to  be  for  an 
agreement  in  respect  to  its  delivery.  Unless  the  board  had 
reason  to  infer  something  more  than  a  mere  expectation  on 
the  part  of  the  sureties,  it  was  not,  we  think,  put  upon 
inquiry. 

In  our  opinion,  the  judgment  must  be 

AVFIBMED. 


^.J 


US 
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80  420         ^'  "PlOELdiagi  eyidrncb:  yariancb.     In  an  action  a^rainst  a  railroad 

company  by  a  brakeman  for  injaries  received  while  attempting^  to  nn- 
oouple  cars,  on  account  of  negligence  of  «o-employe8  in  moving  the  train, 
he  alleged  that  he  was  ptished,  carried  and  crowded  along  the  track,  to 
the  cattle-guard  into  which  he  fell,  by  the  moving  engine  and  car.  Held 
thatit  was  not  necessary  that  this  allegation  should  be  literally  estab- 
lished, but  that  the  ultimate  inquiry  was  whether  the  falling  into  the 
cattle-guard,  which  was  the  cause  of  the  ix^ury,  was  itself  caused  by  the 
moving  of  the  engine  and  car,  and  that,  if  the  evidence  tended  to  prove 
that  fact,  there  was  no  material  variance,  even  though  it  showed  that  he 
voluntarily  walked  between  the  engine  and  the  car  to  the  cattle-guard. 

2.  Bailroads:  actioit  bt  BRAKssfAir  for  injurv:  bvtdbncb:   con- 

TRAOT  AND  BiTLBS  OF  COUP  ANY.  In  an  action  against  defendant  by  a 
brakeman  for  personal  iivjury  received  while  attempting  to  uncouple  cars 
in  motion,  held  that  the  contract  signed  by  defendant,  under  which  he 
was  employed,  and  in  which  he  acknowledged  that  he  had  been  made 
acquainted  with  a  rule  of  the  company,  strictly  forbidding  any  attempt 
to  uncouple  moving  cars,  and  in  which  he  also  agreed  to  assume  all  risks 
of  the  forbidden  act,  and  hold  the  company  harmless  for  any  injury  he 
might  sustain  while  doing  it,  was  admissible  in  evidence  against  him, 
because  it  showed  not  only  the  existence  of  the  rule,  and  that  it  consti- 
tuted one  of  the  conditions  of  the  employment,  but  that  its  existence  was 
known  to  plaintiff;  and  it  was  error  to  exclude  it  on  the  ground  that  it 
was  incompetent  and  immaterial,  and  in  conflict  with  §  1307  of  the  Code, 
and  in  contravention  of  public  policy. 

3.  Evidence:  brror  in  bxoludino:  subsbqubnt  LnnTBO  offbr  to 

ADMIT.  Where  evidence  which  is  admissible  for  several  purposes  has 
been  wrongfully  excluded,  a  subsequent  offer  by  the  objecting  party  to 
admit  it  for  one  of  the  purposes  does  not  cure  the  error. 

Appeal  from  Black  Hawk  Circuit  Court. 

Wednesday,  Ootobee  26. 

The  plaintiff,  as  assignee  of  H.  H.  Oakes,  brought  this 
action  to  recover  damages  for  a  personal  injury  sustained  by 
said  Oakes  while  in  defendant's  employ  as  a  brakeman  on  one 
of  its  trains.  There  was  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

W.  J.  Knight  and  J*.  Z.  Hasted^  for  appellant. 

0.  C.  Miller  and  H.  C.  Hemenway^  for  appellee. 
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Reed,  J. — Oakes  received  the  injury  compIaiDed  of  while 
attemptiDg  to  uncouple  a  car  from  the  tender  of  the  engine. 
The  allegations  of  negligence  contained  in  the  petition  are 
that  the  pin  used  to  couple  the  car  to  the  engine  was  too  large, 
and  fitted  too  tightly  in  the  link  to  enable  Oakes  to  readily 
pull  it  out,  and  was  therefore  defective,  and  unsuited  to  the 
purpose  for  which  it  was  used.  That  he,  without  any  knowl- 
edge as  to  the  condition  or  size  of  the  pin,  and  without  any 
fault  or  negligence  on  his  part,  attempted  to  uncouple  the  car 
firom  the  engine,  and,  while  so  engaged  between  the  engine  and 
car,  the  engineer  negligently  began  to  back  the  engine,  with- 
out waiting  for  the  usual  and  customary  signal  to  be  given  by 
Oakes  to  indicate  that  he  was  ready  therefor,  and  without 
giving  any  signal  or  notice  to  him  of  his  intention  to  move 
the  engine,  and  that  thereby  he  was  pushed,  carried  and 
crowded  along  the  track  to  a  cattle-guard,  into  which  he  fell, 
and  was  run  over,  and  suffered  the  injuries  complained  of. 
The  proof  was  that  Oakes  went  between  the  engine  and  car 
while  they  were  standing  still  to  make  the  uncoupling.  When 
he  attempted  to  remove  the  pin,  he  discovered  that  it  was  so 
large,  and  fitted  so  tightly  into  the  link,  that  it  could  not 
readily  be  removed.  While  he  was  working  with  it,  and 
attempting  to  remove  it,  the  engineer,  without  giving  any 
signal  or  notice  of  his  intention  to  move  the  engine,  and 
without  having  i*eceived  any  signal  from  Oakes  to  move  it, 
began  to  back  it  and  the  car  towards  the  switch  by  which 
they  intended  to  run  the  car  onto  the  side  track.  Oakes 
walked  along  between  the  engine  and  the  ear  as  they  moved, 
continuing  his  efforts  to  remove  the  pin.  The  cattle-guard 
is  about  15  feet  from  the  point  where  he  went  between  the 
car  and  engine,  and  when  he  reached  it  he  fell  into  it,  and 
was  run  over  by  the  tender,  and  seriously  and  permanently 
injured.  He  knew  of  the  existence  of  the  cattle-guard,  and 
had  passed  over  it  on  foot  a  number  of  times  within  a  few 
minutes  before  the  accident.  But  he  testified  that  his  atten- 
tion was  so  absorbed  in  his  efforts  to  remove  the  pin,  that  he 
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forgot  the  fact  that  he  was  approaching  it.  It  was  a  common 
practice  on  defendant's  road  to  uncouple  cars  while  they  were 
in  motion.  But  the  movements  of  the  train,  when  uncoup- 
lings  are  being  made,  are  under  the  direction  of  the  brakemen 
who  are  charged  with  the  duty  of  making  them.  The  engine 
and  car  were  moving  at  the  time  at  about  the  speed  at  which 
a  man  ordinarily  walks,  and  there  was  nothing  to  prevent 
Oakes  from  stepping  out  from  betweeen  them  at  any  time 
before  he  reached  the  guard. 

I.  The  first  point  urged  is  that  the  proof  does  not  sustain 
the  allegations  of  the  petition  in  this:  that,  while  the  aver- 
ment is   that  Oakes  was  pushed^  carried  and 

evldence'^ar-  Crowded  along  the  track  to  the  cattle-guard  by 
the  moving  engine  and  car,  the  proof  is  that  he 
voluntarily  remained  between  them,  and  walked  to  the  guard. 
It  is  true,  perhaps,  that  the  words  of  the  petition,  taken  liter- 
ally,  imply  the  application  of  force  by  the  moving  bodies, 
which  had  the  effect  to  carry  him  to  the  cattle-guard.  But  it 
was  not  essential  that  the  allegation  should  be  established  in 
that  literal  sense.  The  evidence  sufficiently  corresponds  with 
the  allegation  if  it  tends  to  establish  its  substance.  The  imme- 
diate cause  of  the  injury  was  the  falling  of  Oakes  into  the 
guard;  and  the  substance  of  the  averment  is  that  that  was 
caused  by  the  moving  of  the  engine  and  car.  The  averment 
that  he  ^^^ pushed^  carried  and  crowded  along  the  track  relates 
simply  to  the  manner  in  which  his  fall  into  the  guard  occurred, 
but  the  ultimate  inquiry  is  whether  that  fall  was  caused  by  the 
moving  of  the  engine  and  car.  If  the  evidence  tended  to  prove 
that  fact,  as  we  think  it  did,  there  was  no  material  variance. 

II.  Defendant  pleaded  in  its  answer  that  the  act  of  Oakes, 
in  attempting  to  make  the  uncoupling  while  the  engine  and 
2.  RAILROADS*  ^^^  wcrc  iu  motiou,  was  in  violation  of  one  of  the 

Kakeman  for  ^^  ^"^^^  adopted  by  it  for  the  government  of 
J&uce/con-      ^^^  employes  in  the  operation  of  its  trains.     On 
nii^Mcom-    the  trial  it  offered  in  evidence  a  paper  which  pur- 
ports to  be  a  notice  to  its  employes,  advising  them 
of  many  circumstances  which  are  liable  to  occur  in  the  oper- 
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ation  of  the  trains,  and  which  tend  to  render  the  employment 
especially  hazardoas,  and  directing  them  as  to  the  manner  of 
performing  their  duties  in  the  operation  of  the  trains.  One 
statement  in  the  paper  is  as  follows:  <^It  is  dangerons  to 
unconple,  or  to  attempt  to  place  links  or  pins  in  draw -bars, 
while  cars  are  in  motion,  and  this  is  strictly  forbidden.-' 
Attached  to  the  paper  was  the  following  contract,  which  was 
signed  by  Oakes  when  he  entered  defendant's  employment: 
"I,  the  undersigned,  being  employed  as  brakeman  by  the  lUi- 
nois  Central  Railroad  Company,  hereby  acknowledge  that  I 
have  been  made  acquainted  with  the  contents  of*  the  forego- 
ing statement  signed  by  Edward  T.  Jeffery,  superintendent 
of  said  company,  and  understand  the  same,  and,  in  considera- 
tion of  my  employment  by  said  company,  I  hereby  agree  to 
assume  all  the  risks  of  the  service  of  said  company,  as  set 
forth  in  said  statement,  and  to  obey  the  requirements  thereof, 
and  all  rules  now  made,  or  that  may  be  made  by  said  com- 
pany for  the  government  of  its  employes,  and  that  I  will  save 
said  company  harmless  from  all  liability  for  injury  that  may 
come  to  me  because  of  any  such  risks,  or  because  I  have  not 
obeyed  the  directions  of  said  statement,  or  any  of  the  rules 
now  or  hereafter  made  Cor  the  government  of  its  employes  as 
aforesaid." 

The  circuit  court  excluded  the  paper  on  plaintiff's  objection, 
on  the  ground  that  it  was  incompetent  and  immaterial,  and 
was  in  conflict  with  the  provisions  of  the  statute,  (  Code,  § 
1307,)  and  in  contravention  of  public  policy.  It  may  be  that, 
regarding  the  instrument  simply  as  a  contract  between  the 
parties,  some  of  its  provisions  could  not  be  upheld;  but  we 
do  not  have  occasion  to  go  into  that  question;  for,  aside  from 
its  character  as  an  agreement,  there  are  grounds  upon  which 
we  think  it  very  clear  that  defendant  was  entitled  to  have  it 
admitted  in  evidence.  It  is  the  agreement  upon  which  Oakes 
entered  its  service,  and  it  contains  specific  directions  as  to  the 
manner  in  which  he  was  expected  to  perform  the  duties  of 

his  employment.     It  advised  him  that  it  was  regarded  as  a 
Vol.  LXXIII— 11 
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daDgerous  act  to  attempt  to  nncouple  when  the  cars  are  in 
motion,  and  that  lie  was  expressly  forbidden  to  attempt  to  do 
that.  The  article  signed  by  him  is  an  admission  by  him  that 
he  knew  of  tliat  prohibition,  as  well  as  an  agreement  that  he 
would  assume  all  the  risks  of  the  forbidden  act,  and  hold  the 
company  harmless  for  any  injury  he  might  sustain  while 
doing  it.  The  company  clearly  has  the  right  to  make  such 
reasonable  rules  as  to  the  manner  in  which  the  operation  of 
its  trains  shall  be  conducted  as  are  necessary,  either  for  its 
own  protection,  or  the  safety  of  its  employes.  If  the  injury 
sustained  by  Oakes  was  in  consequence  of  his  violation  of  the 
rule,  unless  there  existed  some  necessity  which  imposed  upon 
.him  a  higher  duty  tiiaii  that  created  by  the  rule,  there  is  no 
principle  of  law  that  would  permit  a  recovery  therefor.  The 
fact  that  he  contracted  to  hold  it  harmless  is  quite  immaterial. 
The  defendant  had  the  right  to  introduce  the  paper  in  evi- 
dence, tiien,  because  it  showed,  not  only  the  existence  of  the 
rule,  and  that  it  constituted  one  of  the  conditions  of  the 
employment,  but  that  its  existence  was  known  to  Oakes. 

After  the  court  had  sustained  plaintiff's  objection  to  the 
introduction  of  the  paper,  his  counsel  offered  to  consent  that 

it  miffht  be  introduced  for  the  purpose  of  show- 

8.  KVfDENCK:      .  °,  -.1.. 

error  in  ex-      met  noticc  to  Oakes  of  the  danger,  and  it  is  con- 
cluding :  8Ub-       ^  o     ' 

IZ'iTer  to '*'"  tended  that,  as  defendant  by  availing  itself  of 
admit,  ^Ij^j^^  privilege  could  have  secured  its  admission,  it 

cannot  now  be  heard  to  complain  of  its  exclusion.  There  are 
two  answers  to  this  position:  (1)  The  offer  was  made  after 
the  court  had  excluded  the  evidence,  and  there  was  no  subse- 
quent modification  of  the  ruling;  (2)  defendant  was  entitled 
to  introduce  the  paper  for  the  purpose  of  showing  the  rule 
forbidding  the  uncoupling  of  cars  while  in  motion,  as  well  as 
to  show  notice  of  the  danger  of  that  act.  So  that  the  offer 
did  not  extend  to  all  the  matters  which  it  was  entitled  to 
establish  by  the  excluded  evidence.  As  the  case  must  be 
reversed  on  this  ground,  we  do  not  consider  the  question  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 

Reversed. 
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Emmet  County  v.  Gkiffin.  ^\\  ^g 

1.  Tax  Sale:  for  pabt  of  taixs:  bisdemptioh:  title  to  redemp- 
tion MONET.  Defendant  and  L.  were  owners,  as  tenants  in  common, 
of  certain  land  in  the  plaintiff  ooonty,  on  which  taxes  were  delinquent 
to  the  amount  of  t^OO.  The  land  was  sold  for  the  taxes,  and  L.  bid  it 
off  for  827.  He  then  oonTeyed  his  interest  in  the  land,  and  assigned 
his  certificate  of  purchase  at  tax  sale,  to  defendant,  who  afterwards,  as 
owner  of  the  land,  redeemed  it  by  paying  to  the  auditor,  not  only  the 
amount  bid  by  L ,  but  also  the  amount  of  taxes  due,  but  not  realized,  at 
the  sale.  He  then,  as  the  holder  of  the  certificate,  receiyed  from  the 
anditor  the  money  thus  paid  in  redemption.  Held  that  the  money  so 
received,  in  excess  of  the  amount  of  the  certificate,  belonged  to  the 
county,  and  was  wrongfully  paid  to  defendant,  and  that,  in  an  action  to 
recover  it,  defendant  could  not  be  heard  to  claim  that  the  sale  and  cer- 
tificate to  L.,  as  one  of  the  tenants  in  common,  were  void,  and  that  his 
transaction  with  the  auditor  was  not  a  redemption,  but  only  a  surren- 
der of  the  certificate. 


2.  Pleading:  practicb:  substitctted  petition  at  law  in  cause 
begun  in  equity.  There  is  no  error  in  allowing  a  plaintiff  who  has 
begun  in  equity  to  afterwards  file  a  substituted  petition  showing  only  a 
cause  of  action  at  law.  The  defendant's  only  right  is  to  have  the  cause 
transferred  to  the  law  docket. 

Appeal  from  Emmet  District  Court. 

Wednesday,  October  26. 

This  action  was  brought  in  equity  to  establish  a  lien  for . 
taxes  on  certain  land  in  Emmet  county,  and  to  obtain  a  judg- 
ment therefor  against  the  defendant  Griffin-  Afterwards,  by 
leave  of  the  court,  the  plaintiff  ♦filed  a  substituted  petition, 
merely  asking  judgment  against  Griffin.  The  defendant 
objected  to  the  filing  of  the  substituted  petition,  and  from 
the  order  allowing  it  he  appealed.  The  defendant  then 
demurred  to  the  substituted  petition,  and  the  demurrer  was 
Bustaiued.  The  plaintiff  elected  to  stand  upon  its  petition, 
and  judgment  was  rendered  against  it  for  costs,  and  it 
appealed,  perfecting  its  appeal  first. 

8oper  i&  Alleuy  for  appellant. 

Jfcf.  S.  Beachf  for  appellee. 

Seevees,  J. — In  December,  1887,  the  defendant,    Griffin, 
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and    one  Lull  owned  as  tenants  in  common  a  section  and 

1.  taxsalk:  ^  ^^^^^  ^^  ^*^^  ^^  Emmet  coanty.  At  that  time 
tax&Tre-'  taxes  were  due  on  it  to  the  amount  of  nearly 
utle^o  re-  $500,  and  the  land  was  offered  at  a  tax  sale, 
money.  Lull,  One  of  the  tenants  in  common,   bid   the 

same  off  for  $27.  He  afterwards  conveyed  his  half  to  his 
co-tenant,  Griffin,  and  assigned  to  him  his  tax  certificate. 
Griffin  then,  in  order  to  clear  up  the  title,  conceived  tlie  plan 
of  redeeming  the  land  as  the  owner  thereof.  He  paid  to  the 
auditor  all  the  taxes,  including  those  due  the  county  as  not 
realized  on  the  sale,  under  the  ruling  in  Soper  v.  Espeaet^  63 
Iowa,  356,  and  then,  as  holder  of  the  tax  certificate,  he  drew 
from  the  auditor  the  amount  paid,  including  the  amount 
belonging  to  the  county.  The  plaintiff  now  seeks  to  recover 
the  amount  thus  paid  to  Griffin  in  excess  of  the  amount  of 
the  certificate,  on  the  ground  that  it  was  wrongfully  paid  by 
the  auditor,  and  wrongfully  received  by  Griffin. 

The  defendant  demurred  on  the  ground  that  the  tax  sale 
to  Lull,  one  of  the  tenants  in  common,  was  void,  and  the  tax 
certificate  void.  To  this  w©  think  it  is  sufficient  to  say  that 
Lull  and  Griffin  treated  the  sale  and  tax  certificate  as  valid, 
and  in  so  doing  Griffin  attempted  to  clear  the  land  from  the 
•  entire  tax  of  nearly  $500  at  what  was  virtually  an  expense 
of  only  $27.  The  county,  by  the  acts  of  Lull,  which  Griffin 
attempted  to  take  advantage  of,  was  obstructed  in  its  collec- 
tion of  the  tax,  and  we  think  that  the  county  has  now  a  right 
to  treat  the  transaction  precisely  as  Lull  and  Griffin  did. 

Another  position  taken  by  Griffin  is  that  what  he  did  under 
a  form  of  redemption  was  nothing  more  than  a  surrender  by 
him  of  his  tax  certificate;  he  being  the  owner  of  the  land. 
He  claims  that  he  really  had  no  occasion  to  redeem,  and  that 
the  county  ought  not  to  obtain  a  benefit,  and  that  he  ought 
not  to  suffer  for  his  needless  acts.  We  might  concede  that 
there  would  be  force  in  this  view  but  for  the  fact  that  Griffin 
was  under  a  moral  obligation  to  pay  the  tax,  and  resorted  to 
what  at  least  was  a  payment  in  form  in  order  to  clear  his 
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title.  Having  attempted  to  do  this  for  the  advantage  there 
was  in  it  to  him,  we  think  it  is  the  right  of  the  county  to 
treat  the  matter  as  he  treated  it.  His  mistake  consisted  in 
the  supposition  that,  after  he  had  cleared  the  land  by  the 
payment  of  the  tax,  he  could  draw  the  money  back  again 
and  keep  it. 

The  defendant  appealed  from  the  order  allowing  the  sub- 
stituted petition  to  be  filed.     His  position  is  that,  wliere  an 
action  is  brought  in  equity,  it  is  not  competent 
practice:  sub-  to  file  a  substituted  petition  which  will  show  a 

stltuted  petl-  ^ 

clwae  beK^un""  different  cause  of  action,  and  one  which  is  merely 
Inequity.  ^^jj  action  at  law.  In  the  petition  in  equity  the 
plaintiff  treated  what  was  done  under  the  form  of  redemp- 
tion as  being  a  mere  cancellation  of  the  tax  certificate.  It 
has  now  changed  its  grounds  so  far  as  to  treat  the  matter  of 
the  redemption  as  the  defendant  treated  it,  and  in  so  treating 
it  to  claim  that  out  of  it  arises  a  cause  of  action  at  law.  We 
do  do  not  think  that  there  is  any  valid  objection  to  the  filing 
of  such  a  petition.  It  would  be  the  defendant's  right,  of 
course,  to  have  the  action  transferred  to  the  law  docket. 
Upon  the  defendant's  appeal  the  action  must  be  afiirmed, 
and  on  the  plaintiff's  Kevjsksed. 


I  73    1651 

Beeves  v.  Bremeb  Oouhty.  ' — ^' 

1.  Tax  Sale:  fauper's  land:  rbdemptiok  bt  countt,  without  pat- 
XEKT,  KOT  VALID.  Land  belong^in^  to  an  inmate  of  the  county  poor- 
hoase  was  sold  for  taxen,  and  notice  of  the  expiration  of  tbo  Ume  for 
redemption  was  duly  given.  Before  that  time  had  expired,  the  county 
supervisors  directed  the  auditor  to  draw  a  warrant  on  the  treasurer  for 
enouflrh  to  redeem  the  land,  and  therewith  to  redeem  it.  The  auditor 
did  not  draw  such  warrant  until  after  the  time  for  redemption  had 
expired,  but  before  that  time  he  issued  a  certificate  of  redemption  to  the 
county,  and  afterwards  the  pauper  conveyed  the  land  to  the  county. 
Waiving  the  question  whether  the  county  had  the  right  to  redeem,  held 
that  no  redemption  was  made,  because  no  money  was  paid  to  the  auditor 
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until  after  the  time  for  redemption  had  expired,  when  he  was  not  author- 
ized to  receive  it,  and  that  the  certificate  of  ledemption  was  propttrly 
set  aside  in  equity  as  invalid. 

Appeal  from  Bremer  District  Court — Hon.  G.  W.  Rrn- 

DicK,  Judge. 

Wednesday,  October  26. 

AoTioN  in  chancery  to  set  aside  a  certificate  of  redemption 
of  land  sold  for  taxes  issaed  to  defendant,  and  to  declare  the 
redemption  void.  There  wa&  a  decree  in  the  district  court 
granting  the  relief  prayed  for  by  plaintiff.  Defendant 
appeals. 

W.  S.  Kingsley^  for  appellant. 
E,  L.  Smalley^  for  appellee. 

Beck,  J. — I.  The  plahitiff  was  the  purchaser  at  a  tax  sale 
of  certain  land  owned  by  one  Rose  Ann  McGarrett.  The  time 
for  redemption  expired  October  17,  1883,  under  the  notice 
required  by  law  to  cut  off  the  right  of  redemption,  which 
was  duly  served.  Mrs.  McG-arrett  was  at  the  time  a  pauper, 
supported  by  defendant  in  its  poor-house.  Before  the  right 
of  redemption  had  expired,  tlie  supervisors  passed  a  resolu- 
tion directing  the  auditor  to  draw  a  warrant  upon  the  county 
treasurer  for  a  sum  sufficient  to  redeem  from  the  tax  sale, 
and  the  auditor  thereupon,  without  having  issued  the  war- 
rant, or  received  money  for  the  redemption  from  any  source, 
issued  a  certificate  of  redemption  for  the  land  to  the  county. 
Subsequently  Mrs.  McG-arrett  conveyed  the  land  by  a  warranty 
deed  to  the  county.  The  warrant  upon  the  county  treasurer 
was  not  issued  by  the  auditor  until  more  than  two  months 
after  the  certificate  of  redemption  was  issued.  Plaintiff, 
after  the  expiration  of  the  time  for  redemption,  demanded  a 
tax  deed,  which  was  refused,  upon  the  ground  that  the  land 
had  been  redeemed. 

II.  Assuming,  without  so  holding,  that  the  county  was 
authorized,  as  the  agent  of  Mrs.  McGarrott  or  otherwise,  to 
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redeem  the  land,  we  are  of  the  opinion  that  there  was  no 
lawful  redemption  made,  for  the  reason  that  no  payment 
was  made  to  the  auditor  when  the  certificate  was  issued,  or  at 
any  subsequent  time  prior  to  the  expiration  of  the  time  for 
redemption.  Code,  §  890,  prescribes  that  redemption  from 
tax  sales  may  be  made  by  payment  to  the  county  auditor  of 
the  amount  required  by  law.  For  obvious  reasons,  payment 
is  essential  to  authorize  the  redemption;  the  controlling 
reason  being  that  the  statute  is  so  written.  The  auditor  can- 
not issue  a  certificate  which  will  have  the  effect  to  cut  ofiT  the 
right  of  the  holder  of  the  certificate  of  purchase  when  no 
money  is  paid.  He  cannot  be  required  to  wait  the  pleasure 
or  convenience  of  others  for  the  money.  It  must  be  on 
hand,  otherwise  there  is  no  redemption.  The  fact  that  when 
plaintiff  called  for  the  tax  deed  the  warrant  had  been  issued 
by  the  auditor,  does  not  defeat  his  right,  which  accrued  upon 
default  of  payment  before  the  time  for  redemption  expired. 
He  then  acquired  the  right  to  the  deed,  which  cannot  be 
defeated  by  payment  made  afterwards. 

Upon  these  grounds  we  are  of  the  opinion  that  the  decree 

of  the  district  court  ought  to  be 

Affirmed. 


Littleton  v.  Habbis  bt  al.  w  sis 


1.  Intozioating  Liquora:  nuisance:  pleading:  citizenship  of  H^ 
plaintiff:  general  denial.  The -plaintiff  in  an  action  to  enjoin  as 
a  nnisance  the  anlawfal  sale  of  intoxicating^  liquors,  mast  be  a  citizen 
of  the  county  where  the  nuisance  exists,  (Chap.  14:3,  g  12,  Laws  of  1884,) 
but  the  allefifation  in  the  petition  of  such  citizenship  is  not  put  in  issue 
by  a  general  denial,  (Code,  §  2717,)  and,  when  not  otherwise  put  in 
issue,  need  not  be  proved. 


:  :  EVIDENCE  AGAINST  OWNER  OF   BUILDING.      Although 

the  lease  of  the  buildingr  in  which  the  liquors  were  unlawlully  sold  in 
this  case  prohibited  the  lessees  from  carrying  on  any  unlawful  business 
in  the  building,  yet,  considering  the  way  in  which  the  place  was  fur- 
nished for  saloon  purposes,  and  arranged  with  ingenious  devices  for 


™  '4 
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carrying  on  the  anlawful  traffic,  and  the  fact  that  the  Jlessor  knew  of  a 
former  prosecution  of  the  lessees  for  a  violation  of  the  law,  held  that 
the  evidence  was  sufficient  to  sustain  a  decree  ag^ainst  him. 

Appeal  from  Polk  Circidt  Court — Hon.  J.  H.  Hendsb- 

80N,  Judge. 

Wednesday,  Ootobeb  26. 

This  is  an  action  in  equity,  by  which  it  is  sought  to  enjoin 
the  defendants  from  keeping  a  place  for  tlie  sale  of  intoxicat- 
ing liquors  contrary  to  law.  There  was  a  decree  for  the 
plaintiff,  and  the  defendants  appeal. 

TF.  S.  Sickmorhy  for  appellants. 

Bdker^  Bishop  cfe  HaakinSy  for  appellee. 

BoTHBOCK,  J. —  I.     It  is  alleged  in  the  {petition  that  the 

plaintiff  is  a   resident   and   citizen  of  Polk  county.     The 

1.  iNToxicAT-  defendants  answered  by  a  general  denial  of  all 

nuisanoe^"'     the  allegations  of  the  petition.     There  was  no 

izeaship  of      proof  introduced  by  the  plaintiff  in  support  of 

plalmifl:  gen-   ^  .  i  i 

oral  denial,  the  averment  ot  residence  and  citizenship.  Ap- 
pellants claim  that  the  decree  was  not  authorized  by  law, 
without  such  proof.  It  is  true  that  the  law  requires  that  the 
action  may  be  maintained  by  "  any  citizen  of  the  county 
where  such  nuisance  exists,"  (section  12,  <?.  14^3,  Acts  Twen- 
tieth General  Assembly,)  and  the  fact  of  such  residence  may 
be  put  in  issue.  But  tlie  mere  general  denial  of  the  allega- 
tions of  the  petition  are  insufficient  to  raise  the  issue.  The 
plaintiff  is  authorized  to  maintain  the  action  because  of  his 
capacity  as  a  citizen  of  the  county;  and  a  general  denial  of 
such  capacity  presents  no  issue.     (Code,  §  2717.) 

II.     It  is  claimed  in  behalf  of  the  appellant  W.  W.  Moore, 
the  owner  of  the  building  in  which  the  nuisance  was  kept 

and  maintained,  that  there  was  no  evidence  upon 

against  owner  which  to  justify  a  deci'ce  against  him.     The  evi- 

ofbuiiding.      dencc  sliows  that  the  room  where  the  saloon  was 

kept  was  leased  by  Moore  to  the  otiier  defendants,  and  that 
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bj  the  terms  of  the  lease  the  lessees  were  prohibited  from 
carrying  on  any  unlawful  business  in  the  building.  The  evi. 
dence  further  shows  that  the  saloon  in  question  was  frequently 
searched  by  officers,  and  beer  and  other  intoxicating  liquors 
found  therein;  that  it  was  not  only  supplied  with  a  bar, 
glasses^  and  the  ordinary  furniture  and  fixtures  of  a  saloon, 
but  that  it  had  concealed  places  for  keeping  the  liquors.  One 
ingenious  contrivance  was  a  pump,  connected  with  a  beer 
keg  in  the  basement,  by  which  a  bar-keoper,  standing  behind 
the  bar  arrayed  in  his  white  apron,  could  pump  beer  for  the 
customers.  In  case  of  a  descent  upon  the  place  by  officers, 
the  pump  was  so  arranged  that,  instead  of  raising  the  beer 
to  the  bar,  it  could  be  pumped  from  the  keg  into  a  sewer 
before  the  officers  could  seize  the  keg.  At  one  time,  one  of 
the  parties  was  arrested  as  a  violator  of  the  law,  and  Moore 
was  subpoenaed  as  a  witness  to  bring  his  lease.  He  appeared 
with  his  lease,  and,  upon  an  examination  of  the  lease,  the 
case  was  dismissed.  We  think  the  facts,  in  connection  with 
the  manner  in  which  the  saloon  was  kept,  together  with  the 
fact  that  Moore  knew  of  the  prosecution  above  mentioned, 
were  sufficient  warrant  for  the  decree  against  him.  It  is  true 
that  his  affidavit  is  found  in  the  record,  in  which  he  makes 
the  statement  that  he  had  no  personal  knowledge  whatever 
of  matters  set  forth  in  other  affidavits.  This  affidavit  of 
Moore  was  made  in  January,  1886,  several  months  before 
the  trial,  and  upon  the  hearing  for  a  temporary  injunction. 
The  other  affidavits  to  which  he  referred  are  not  in  the  record, 
and  we  cannot  determine  what  matters  therein  Moore  denied 
having  knowledge  of. 

Upon  the  whole  record,  we  think  the  decree  is  correct. 

Affirmed. 


170  SUPREME  COURT  OF  IOWA, 

The  City  of  Burlington  t.  Dankwardt 
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1.  Cities  and  Towns:  powrr  to  prohibit  prddlino  meat.  Section 
456  of  the  Code,  conferringf  on  cities  and  towna  the  power  to  establish 
and  regulate  markets,  does  not  confer  the  power  to  prohibit  by  ordinance 
the  peddling  of  meat  on  the  streets; — not,  at  least,  iintil  the  city  or 
town  has  established  a  meat-market;  and  not  then,  unless  it  be  as  a 
regulation  of  the  market. 

Appeal  from  De%  Moines  DUtrict  Court — Hon.  Charles 

H.  Phelps,  Judge. 

Wednesday,  October  26. 

AoTiON  upon  an  information,  in  which  the  defendant  was 
accused  of  the  crime  of  peddling  meats  in  violation  of  an 
ordinance  of  the  city.  A  demurrer  to  the  information  was 
sustained,  and  the  plaintiff  appeals. 

John  J.  Seerley  and  Hedge  ds  Blythey  for  appellant. 

P.  Henry  Smyth  dk  Son^  for  appellee. 

Adams,  Ch.  J. — Section  456  of  the  Code  provides  that 
"cities  shall  have  power  *  *  *  to  establish 
and  regulate  markets."  Under  the  statute,  presumably,  the 
city  council  of  the  city  of  Burlington  passed  an  ordinance 
providing  that  "  any  person  who  shall  sell  or  expose  for  sale 
in  any  square,  street,  alley  or  sidewalk  of  the  city  of  Burling- 
ton, or  in  any  place  in  said  city  except  a  room  or  shop  prop- 
erly prepared  for  such  business,  any  beef,  veal,  mutton,  pork 
or  other  article  of  butcher's  meat,  in  quantities  less  than 
one-quarter  of  the  carcass  of  an  animal,  shall  be  guilty  of  a 
misdemeanor."  The  information  was  filed  under  this  ordi- 
nance. 

TUe  power  given  by  statute  is  to  establish  and  regulate 
markets.  The  city  cannot  go  beyond  the  power  thus 
given.  Now,  an  ordinance  which  is  designed  merely  to  pre- 
vent peddling  meats  does  not  appear  to  us  to  be  an  ordinance 
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to  establish  and  regulate  markets.  It  seems  to  be  an  ordi- 
nance designed  to  favor  private  batcher  shops  in  the  city,  if 
there  are  any.  Bat  it  does  not  establish  such  shops.  It  may 
be  that  the  inhabitants  of  Burlington  have  no  means  of 
baying  meat  except  from  street  peddlers.  We  do  not  think 
that  the  city  council  can  interfere  with  such  occupation  until 
it  has  established  a  meat-market;  and  not  then,  unless  it  may 
be  as  a  regulation  of  the  market.  To  sustain  the  plaintiff, 
we  should  be  obliged  to  hold  that  the  design  of  the  statute 
was  to  give  the  power  to  regulate  the  mode  of  selling  meat 
in  the  absence  of  specific  markets,  but,  in  our  opinion,  we 
should  not  be  justified  in  so  doing. 

In  the  view  which  we  have  taken,  the  authorities  cited  by 
the  appellant  are  not  applicable.     We  think  that  the  demurrer 

was  properly  sustained. 

Affibmed. 
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1.  Pleading:  fbaoticb:  sbttino  up  i!t  answer  dbfbnsb  held  bad 
oh  dbicurrbb.  Where  defendant  demnrred  to  plaintifiTs  petition,  and 
the  demarrer  was  overruled,  that  was  an  acljadication  of  the  defense 
invdyed  in  the  demarrer;  and  when  defendant  set  up  the  same  defense 
in  its  answer,  held  that  a  demarrer  to  the  answer,  on  the  g^round  that 
the  sufficiency  of  the  facts  set  up  therein  had  been  ailjudicated  against 
defendant,  was  properly  sustained, — no  question  being  raised  as  to 
whether  the  objection  should  not  have  been  taken  by  a  motion  to  strike. 

Ajppeal  from  Pottawattamie  District  Court — Uos.  A.  B^ 

Thobnell,  Judge. 

Wednesday,  Ootobeb  26. 

AonoN  to  recover  for  taxes  paid  by  the  holder  of  the  tax- 
sale  certificate,  which  was  declared  void  for  the  reason  that 
the  taxes  for  which  the  lauds  described  in  the  certificate  were 
sold  were  illegally  levied.     A  judgment  was  rendered  for 
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plaintiff,  upon  a  demurrer  to  defendant's  answer  being  sus- 
tained.    Defendant  appeals. 

G.  A.  Holmes^  for  appellant, 

Flickinger  Btob,^  for  appellee. 

Beck,  J.— I.  The  petition  alleges  that  plaintiff  purchased 
at  tax  sale  certain  lands  upon  which  city  taxes  were 
levied;  that  plaintiff  paid  city  taxes  upon  the  lands,  which 
were  assessed  and  levied  after  the  tax  sale,  and  tiled  with  the 
auditor  the  proper  receiptttherefor,  and  that  pubsequently 
the  owner  of  the  lands  brought  an  action  against  defendant 
and  others,  in  which  a  judgment  was  entered,  declaring  and 
holding  that  the  taxes  for  which  the  lands  were  sold  were 
illegal,  tha  lands  not  being  subject  to  municipal  taxation. 
The  defendant  answered  this  petition,  alleging  that  the  lands 
are  within  the  limits  of  the  city,  and  subject  to  municipal 
taxation;  that  plaintiff  voluntarily  purchased  the  lands  at 
the  tax  sale,  and  that  he  made  default  in  the  action  in  which 
the  taxes  were  declared  illegally  levied,  being  a  defendant 
thereto.  To  this  answer  the  plaintiff  demurred  in  the  fol- 
lowing language:  <^  !N^ow  comes  the  plaintiff,  and  demurs 
to  the  answer  of  the  defendant  city,  for  the  reason  that  the 
facts  therein  stated  constitute  no  defense  to  plaintiff's  action, 
in  this:  First.  The  matters  and  facts  set  up  therein  have 
been  adjudicated  by  the  demurrer  to  plaintiff's  petition 
heretofore  filed  in  this  action,  and  overruled  by  the  court, 
that  said  answer  is  but  a  repetition  of  the  matters  and  facts 
sot  up  in  said  demurrer.  Second,  The  defendant's  answer 
admits  the  decree  set  out  in  plaintiff's  petition,  and  by  said 
decree  defendant  is  estopped  and  concluded  forever  from  set- 
ting up  or  claiming  that  the  property  on  which  the  tax  cer- 
tificate was  issued  was  liable  to  the  levy  and  assessment. 
Third.  The  answer  admits  the  purchase  of  the  land  foi 
taxes  in  the  ordinary  course  of  tax  sale,  and  in  accordance 
with  the  statute  of  the  state,  and  that  such  payment  is  not 
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voluntary,  and  payment  under  such  circumstances  is  no  bar 
to  plaintift^'s  recovery."  The  district  court  sustained  the 
demurrer,  and,  the  defendant  refusing  further  to  answer,  a 
judgment  was  rendered  against  it. 

II.  We  are  of  the  opinion  that  the  decision  of  the  dis- 
trict court  cannot  be  disturbed.  The  record  fails  to  show 
upon  what  grounds  the  demurrer  was  sustained.  The 
abstract  of  defendant  fails  to  present  the  demurrer  filed  by 
defendant  to  plaintiff's  petition.  In  support  of  the  ruling 
of  the  court  below  upon  the  demurrer  to  the  answer,  we  will 
presume  that  the  record  discloses  the  facts  to  be  as  stated  in 
the  first  ground  of  the  demurrer.  A  statement  made  by 
plaintiff  in  the  nature  of  an  amendment  or  correction  of  the 
abstract,  which  is  not  denied  by  defendant,  shows  the  same 
facts.  The  very  facts  pleaded  in  the  answer  of  defendant 
had  been  held,  by  a  decision  of  the  court  below  upon  a 
demurrer  to  the  petition,  as  an  insufiicient  defense.  The 
defendant  was  bound  by  that  decision,  and  could  not  in  his 
answer  plead  the  facts  relied  upon  in  his  demurrer  as  a  cause 
of  holding  that  the  petition  failed  to  present  a  cause  of 
action.  Parties  are  not  thus  allowed  by  successive  pleadings 
to  bring  the  same  questions  before  the  court  for  repeated 
decisions.  The  district  court,  having  held  upon  the  first 
demurrer  that  the  defense  pleaded  was  not  good,  was  required 
to  regard  the  questions  raised  by  the  answer  as  settled 
against  defendant.  The  demurrer  was  therefore  rightly 
decided  upo-n  the  first  ground  thereof.  Whether  the  ques- 
tion was  properly  raised  by  demurrer  or  should  have  been 
presented  upon  a  motioii  to  strike,  we  need  not  inquire,  as 
no  such  objection  was  made  in  the  conrt  below  or  in  th:.s 
court. 

The  judgment  of  the  district  court  is  Affirmed. 
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Thb  National  State  Bank  of  Bublington  v.  Morse,  Wil- 
son &  Co.  et  al. 

1.  Chattel  Mortgage:  delivery  and  acceptance:  what  is  not: 
PRIOR  attachment.  B.  &  SoR.  merchants,  were  insolvent,  and  were 
indebted  to  various  parties,  including  several  personal  friends.  To  these 
they  issued  chattel  mortgages  on  their  stock,  and  had  them  filed  for 
record,  all  without  the  knowledge  of  the  mortgagees.  They  also  exe- 
cuted new  notes  for  their  indebtedness  to  the  mortgagees,  extending  the 
time  of  payment  for  ono  year,  and  it  was  these  notes  which  the  mort- 
gages secured.  Afterwards  they  informed  the  mortgagees  that  they  had 
executed  and  filed  the  mortgages  for  their  security,  and  they  said  that  it 
was  all  right,  or  words  to  that  effect,  but  they  did  not  then  know  that 
new  notes  had  been  made  extending  the  time  of  payment.  Before  they 
were  informed  of  this  fact,  plaintiff  caused  an  attachment  to  be  levied 
on  the  stock.  Held  that,  as  the  mortgagees  did  not,  prior  to  the  levy  of 
the  attachment,  know  all  the  material  facts  about  the  mortgages  and  the 
notes  secured  thereby,  they  could  not  have  consented  to  the  transaction, 
and  hence  the  mortgages  could  not,  in  law,  be  regarded  as  deliverei)  and 
accepted,  and  that  the  attachment  was  the  prior  lien  on  the  goods. 

Appeal  from^  Des  Moines  Circuit  Court. 

Wednesday,  October  26. 

The  plain tiflF  is  a  creditor  of  the  defendants  C.  F.  Boesch 
&  Son.  As  snch,  it  caused  a  writ  of  attachment  to  be  levied 
upon  a  stock  of  goods  belonging  to  Boesch  &  Son.  This 
action  is  brought  to  obtain  a  decree  establishing  the  lien  of 
the  attachment  as  paramount  to  certain  chattel  mortgages 
executed  by  Boesch  &  Son  to  certain  persons  made  defend- 
ants hereto.  There  was  a  decree  for  the  plaintiff.  The 
defendant  mortgagees  appeal. 

John  C.  Poioer^  Newman  c6  Blake^  Geo.  H.  Lane^  (7. 
Marble^  T.  B.  Snyder^  John  Greiner^  H.  F.  Rohdey  Thos. 
Hedge  and  Theodore  Guelich^  for  appellants. 

Hall  d)  Huston  and  P.  Henry  Smyth  <jB  Son^  for 
appellee. 

Adams,  Ch.  J.  —  llie  defendants  Boesch  &  Son  were  doing 
business  as  merchants  in   the  city  of  Burlington.      They 
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had  become  largely  indebted  to  the  plaintilT  and  to  a  con- 
Biderable  number  of  personal  friends  for  money  borrowed 
to  enable  them  to  carry  on  their  business.  They  had 
also  become  indebted  to  various  persons  for  goods  purchased. 
About  the  15th  of  May,  1885,  they  decided  to  execute  cnattel 
mortgages  upon  their  stock  to  their  personal  friends.  In  this 
they  were  actuated  in  part,  no  doubt,  by  motives  of  friendship, 
but  in  part  also,  we  think,  by  the  hope  of  being  able  to  hinder 
and  delay  the  plaintiff  and  their  commercial  creditors.  Mort- 
gajsfes  were  accordingly  drawn  and  filed  for  record.  The  next 
day  the  plaintiff  caused  a  writ  of  attachment  to  be  levied 
upon  the  stock.  Several  of  the  commercial  creditors  also 
brought  actions  and  levied  upon  the  stock.  It  is  contended 
by  the  plaintiff  and  the  commercial  creditors  who  acquired 
liens  that  no  one  of  the  chattel  mortgages  was  delivered  until 
after  the  other  liens  had  attached.  The  fact  is  that,  while  the 
mortgages  were  executed  and  filed  for  record  before  any  of 
the  other  liens  attached,  the  mortgagees  had  no  knowledge  at 
that  time  of  the  execution  and  filing  of  the  mortgages,  nor 
does  it  appear  that  they  were  executed  and  filed  in  accordance 
with  a  previous  agreement.  The  delivery,  then,  did  not  take 
place  until  the  mortgagees  had  knowledge  of  the  execution  of 
the  mortgages  and  signified  their  acceptance  thereof.  On  this 
point  the  evidence  shows  clearly  enough  that  some  of  the 
mortgagees,  before  any  attachment  was  levied,  were  informed 
by  the  mortgagors  of  the:  execution  and  filing  of  the  mort- 
gages, and  that  they  replied  that  that  was  all  right,  or  used 
words  to  that  effect.  This,  it  may  be  conceded,  was  suflicient 
to  show  acceptance,  but  for  one  fact,  which  remains  to  be  stated. 
The  mortgages  were  not  executed  to  secure  the  indebtedness 
as  it  stood,  all  of  which  had  matured;  but  new  notes  were 
drawn,  to  run  for  a  year,  and  the  mortgages  purported  to 
secure  those  notes.  The  notes,  however,  thus  drawn,  were  not 
delivered,  nor  were  the  mortgagees  informed  of  the  fact  that 
they  differed  from  the  old  notes  in  that  by  their  terms  an 
extension  of  time  was  provided  for.     This  provision  was  a 
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material  one.  The  makers  of  the  notes  were  insolvent,  and 
the  security  offered  consisted  of  nothing  but  mortgages  upon 
stock  of'  goods,  which  would  depreciate,  if  not  sold;  and 
no  provision  was  made  for  a  sale  unless  the  mortgagors  should 
attempt  to  dispose  of  the  goods  or  remove  them  out  of  the 
county.  It  is  doubtful,  to  say  the  least,  whether  the  mort- 
gagees would  have  accepted  the  security  if  they  had  been 
informed  of  the  provision  for  an  extension.  But  it  is  not 
important  to  inquire  as  to  what  they  would  have  done.  It  is 
enough  to  know  that  the  transaction  involved  a  material  pro- 
vision of  which  they  were  not  informed.  The  minds  of  the 
parties  did  not  meet.  No  person  can  be  said  to  agree  to  that 
of  which  he  is  ignorant.  It  is  true  that  these  creditors  have 
now  accepted  the  security,  notwithstanding  the  extension 
involved.  But  circumstances  have  changed.  Attachments 
have  been  levied,  and  they  are  glad  to  accept  what  they  can 
get. 

The  important  fact  is  that  we  cannot  find  what  in  law 
amounts  to  an  acceptance  prior  to  the  attachments.  Tliere 
are  no  preponderating  equities  in  favor  of  either  party.  It  is 
a  mere  question  of  legal  right.  The  mortgagees  contend  that, 
inasmuch  as  the  mortgages  have  been  now  accepted,  the  lien 
of  the  mortgages  attached  from  the  date  of  filing,  and  it  is  to 
be  considered  paramount  to  all  attachments  which  have  been 
made  since  filing.  But  in  our  opinion  the  lien  of  the  mort- 
gages cannot  be  held  to  have  attached  until  there  was  a  deliv- 
ery, and  that  did  not  take  place  until  there  was  an  accept- 
ance. Day  V.  Chriffith^  16  Iowa,  104;  Cohh  v.  Chaae^  54 
Id.,  253. 

We  think  the  decree  must  be  Affibmed. 
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MuNSON  v.  Frazer  bt  al. 

1.  ABsignment  for  Benefit  of  Creditors:  dsed  unrsoobded:  sub- 
BBQI7BNT  ATTACHanfi:7T:  PBiORiTT,  A  deed  of  aasifn^ment  for  the  ben- 
efit of  creditors  was  made,  acknowledged,  delivered  and  filed  for  record 
in  Pennsylvania,  where  the  assignor  resided,  prior  to  the  levy  of  an 
attachment  upon  his  real  estate  in  Iowa.  After  the  levy  of  the  attach- 
ment the  deed  was  also  filed  for  record  in  the  county  where  the  land  is, 
bat  die  acknowledgment  wa»  not  suflicient  nnder  the  laws  of  Iowa. 
Held  that  the  deed,  so  far  as  it  affected  the  real  estate,  was  to  be  regarded 
in  Iowa  as  simply  an  unacknowledged  and  unrecorded  deed,  which, 
nnderthelawsof  the  state,  conveyed  a  title  paramount  to  the  attach- 
ment.   ( See  opinion  for  cases  and  statutes  cited.) 

Appeal  from  Ida  District  Court — Hon.  J.  H.  Macomber, 

Judge. 

Wednesday,  Ootorer  26. 

Action  at  law  in  which  certain  real  estate  was  attached. 
The  intervener  filed  a  petition  claiming  the  property  under 
au  assiiirnaient  for  the  benefit  of  creditors.  A  demurrer  to 
his  petition  was  sustained,  and  the  intervener  appeals. 

Jaines  Q.  MoGiffin,  and  Ilomer  8.  Bradshav^y  for  appel- 
lant. 

C.  W.  liollinsy  for  appellee. 

Beok,  J.  —  I.  The  petition  of  the  intervenor  shows  that 
defendant  Frazer,  on  the  same  day  and  about  two  hours  before 
the  attachment  was  levied  upon  the  lands  in  question, 
assigned  and  conveyed  to  the  intervener,  for  the  benefit  of  all 
his  creditors,  all  his  real  and  personal  property.  The  deed 
of  assignment  was  executed,  acknowledged  and  recorded  in 
Pennsylvania,  the  state  of  defendant's  residence,  before,  but 
on  the  same  day  of,  the  attachment.  Subsequently  to  the 
attachment  it  was  recorded  in  the  county  of  this  state  in  which 
the  lands  are  situated.  The  acknowledgment  does  not  accord 
in  form  with  the  laws  of  this  state.  The  petition  of  inter- 
VoL.  LXXIII— 12 
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vention  alleges  that  plaintiff  had  notice  of  the  assignment 
when  the  attachment  was  levied.  The  demurrer  is  on  the 
ground,  substantially,  that  the  deed  of  assignment  is  not 
acknowledged  according  to  the  laws  of  Iowa,  and  was  not 
recorded  in  the  county  of  this  state  wherein  the  lands  are  sit- 
uated before  the  attachment  was  levied. 

We  are  required  to  determine  whether  the  deed  of  assigu- 
ment  will  hold  the  lands  in  question  as  against  plaintiff's 
attachment.     Our  Code  contains  the  following  provisions: 

"  Sec.  1941.  No  instrument  affecting  real  estate  is  of  any 
validity,  against  subsequent  purchasers  for  a  valuable  con- 
sideration, without  notice,  unless  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  land  lies  as  hereinafter 
provided. 

"Sec.  1942.  It  shall  not  be  deemed  lawfully  recorded 
unless  it  has  been  previously  acknowledged  or  proved  in  the 
manner  herein  prescribed." 

Code,  §  2117,  provides  that  "every  assignment  [for  the 
benefit  of  creditors]  shall  be  duly  acknowledged  in  the  same 
manner  as  conveyances  of  real  estate,  and  recorded  in  the 
county  where  the  person  making  the  same  resides,  or  where 
the  business  in  respect  of  which  the  same  is  made  has  been 
carried  on." 

Section  2116  is  in  this  language:  "  In  case  of  an  assign- 
ment of  property  for  the  benefit  of  all  the  creditors  of  the 
assignor,  the  assent  of  the  creditors  shall  be  presumed." 

The  validity  of  the  assignment  in  question,  so  far  as  it 
involves  real  estate  situated  in  this  state,  must  be  determined 
by  the  laws  of  this  state.  (^Moore  v.  Churchy  70  Iowa,  208.) 
It  is  a  familiar  rule  in  this  state  that  a  deed  unacknowledged 
and  unrecorded  conveys  a  title  paramount  to  an  attachment. 
The  rule  is  based  upon  Code,  §  1941,  which  limits  the  inva- 
lidity of  an  unrecorded  deed  as  against  ^^  subsequent  purchasers 
for  a  valuable  consideration  without  notice."  No  such  inva- 
lidity is  declared  as  against  creditors.  An  instrument  which 
has   not   been  properly  acknowledged  cannot  be  recorded. 
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(Section  1942.)  It  has  the  effect  in  all  cases  of  an  unrecorded 
deed.  The  deed  of  assignment  in  this  case  is  a  conveyance 
of  the  lands  to  be  held  in  trast  as  provided  by  law.  It  passes 
the  title  to  the  assignee.  The  plaintiff,  who  is  a  creditor, 
cannot  set  np  the  fact  of  the  want  of  registry  of  the  deed  of 
assignment  to  defeat  the  assignee's  title,  for  the  reason 
that  invalidity  on  that  ground  arises  only  as  against  a  ^'sub- 
sequent purchaser  for  value  without  notice."  (See  American 
V.  Franks  62  Iowa,  202.)  Here  the  case  ends.  The  plain 
provisions  of  the  statute  will  admit  of  no  other  conclusion 
than  that  the  intervenor,  upon  the  facts  shown  by  his  peti- 
tion, may  hold  the  land  as  against  plaintiff. 

The  judgment  of  the  district  court  is  Sevbssed. 


t  73    179 
1 103    289 

73    170 

Bbooks  v.  The  Ohioago,  Milwaukee  &  St.  Paul  R'y  Co.  )?'   ^ 

1.  Evidenoe:  effect  of  fire  ok  trees  Ain>  grass:  opikiok.    In  an 

action  to  recover  for  damag^e  by  fire  to  grass  and  a  grove,  plaintiff,  after 
stating  that  he  had  examined  them  since  the  fire,  was  permitted  to 
testify  how  he  found  them,  and  what  effect  the  fire  had  had  upon  them. 
Held  not  vulnerable  to  the  objection  that  the  witness  did  not  state  facts, 
bat  only  his  opinion. 

2.  — :  bzolusion:  subsequent  adbossion  in  substanoe:  no  prej- 

udice. The  exclosion  of  evidence  is  no  ground  for  reversal  when  the 
same  evidence,  in  substance,  is  admitted  in  the  further  examination  of 
the  witness. 

db  Bailroads:  burning  of  detached  grove  on  varx:  damages: 
instruction.  The  fire  complained  of  in  this  case  consumed  a  grove 
which  was  growing  on  plaintiff's  farm  of  120  acres;  but  the  giove  was 
wholly  on  a  tract  of  about  25  acres  which  was  cut  off  from  the  rest  of 
the  iaxm  hy  defendant's  road.  The  court  instructed  the  jury  that,  if 
plaintiff  was  entitled  to  recover  at  all,  one  element  of  his  damages 
would  be  the  value  of  the  locust  grove  to  hi$  farm.  Held  correct, 
against  the  ol^ection  that  the  grove  was  valuable  only  to  the  25  acres. 

4.  Appeal:  practice:  unnecessary  transcript:  costs.  Appellant  in 
this  case  moved  to  tax  the  cost  of  the  transcript  to  appellee,  whether 
the  judgment  should  be  affirmed  or  reversed,  on  the  ground  that  appel- 
lee had  made  the  transcript  necessary  by  improper  denials  of  appellant's 
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abfltract  Bat  held  that,  under  the  rales  of  practice  in  this  coort.  tho 
several  denials  made  by  appellee  (see  opinion)  were  immaterial,  and  did 
not  demand  that  appellant  should  file  a  transcript,  and  that  therefore 
the  motion  must  be  oyerruled. 

Appeal  from   Tama  District  Court — Hon.  L.  G.  Einnb, 

Judge. 

"Wednesday,  October  26. 

Action  to  recover  for  an  injury  sustained  by  fires  alleged 
to  have  been  set  out  by  the  defendant.  There  was  a  trial  to 
a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

Struble  db  Stiger,  for  appellant. 

Stivers,  Strong  cfe  McSherry,  for  appellee. 

Adams,  Ch.  J. — The  fires  burned  the  plaintiff's  grass  and 
a  locust  grove. 

I.     The  plaintiff  was  called  as  a  witness  in  his  own  behalf. 

After  testifying  that  he  had  examined  the  grove  since  the 

1.  rvidencb:    fire,  he  was  asked  a  question  in  these  words: 

on  trees  and     "  What  effect  had  the  firo  on  it?"     The  defend- 

grass:  opln- 

foil.  ant  objected  to  the  question,  and  the  court  over- 

ruled the  objection,  and  the  witness  answered:  ^^I  found  a 
large  amount  of  them  killed.  The  fire  killed  them.  Some 
of  them  showed  signs  of  life,  although  there  were  no  leaves 
started  out."  The  objection  urged  by  the  defendant  is  that 
the  question  called  for  conclusion  rather  than  the  facts.  In 
our  opinion,  the  objection  is  not  well  taken.  In  the  same 
connection  the  witness  was  interrogated  in  regard  to  the 
grass  land  burned  over.  Against  the  objection  of  the  plaint- 
iff, he  was  allowed  to  testity  that  he  ^  found  the  timothy 
pretty  much  entii'ely  killed;  that  onee  in  a  while  he  could 
find  some  bulbs  alive,  but  that  he  should  think  ninety-nine- 
hundredths  were  killed;  that  the  clover  was  badly  injured, 
but  that  the  red-top  was  coming  on  considerably."     We  see 
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no  valid  objeotion  to  this  evidence,  and  think  that  the  court 
did  not  err  in  admitting  it. 

II.  The  defendant  introduced  one  Soth  as  a  witness,  and 
asked  him  a  question  in  these  words:  <<Do  you  know  in 
^ .  ^^_     what  condition  that  grass, — that  meadow,^ — was 

Sl^ueS^Sd-*""  after  the  fire,  as  to  how  it  aflFected  it,— whether 
JubsK:  no  it  killed  or  injured  it?"  The  plaintiff  objected 
prejudice.       ^   ^j^.^   q^gstjon,  and   the  court   sustained   the 

objection,  and  the  defendant  assigns  the  rnling  as  error. 
The  grass  and  meadow  inquired  about  by  the  defend- 
ant were  not  the  plaintiff's,  and  not  those  involved  in  this 
action.  The  defendant  sought  to  show  by  Soth  the  effect  of 
burning  over  a  different  meadow.  Its  contention  appears  to 
have  been  that  grass  grew  up  again  and  made  good  fall 
pasture.  While  the  plaintiff's  objection  to  the  question  was 
sustained,  the  witness  afterwards,  apparently  without  objec- 
tion, virtually  answered  the  question.  The  witness  said: 
<^  I  think  it  must  have  killed  some  of  the  timothy  in  this 
piece  last  year.  However,  there  was  good  picking  after  tlie 
rains  came.  The  grass  grew  on  it.  It  was  good  pasture." 
If  we  should  concede  that  the  question  was  proper,  we  have 
to  say  that  it  appears  to  us  that  the  defendant  had  substan- 
tially the  benefit  of  an  answer. 

III.  One  Miles  Davis,  called  by  the  defendant,  was  asked 
as  follows:    **  State  what  in  your  judgment  the  effect  would 

be  upon  the  value  of  that  farm  if  that  grove  had 
all  been  burned  out, — if  it  increased  or  dimin- 
ished it?"  The  plaintiff  objected  to  this  question,  and  the 
objection  was  sustained,  and  the  defendant  assigns  the  ruling 
as  error.  If  we  should  concede  that  this  question  was  proper, 
we  still  should  have  to  say  that  we  do  not  think  that  the 
defendant  was  prejudiced  by  its  exclusion.  The  witness  was 
allowed  to  give  his  opinion  npon  the  question  as  to  how 
much  less  the  farm  was  worth  by  reason  of  the  injury  to  the 
grove,  and  this  question  covered  the  whole  ground.  The 
witness  testified  that,  in  his  opinion,  the  difference  in  value 
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would  not  be  anything,  and  that  a  locust  grove  is  a  curse  to 
any  farm. 

IV.     The  court  instructed  the  jury,  in  substance,  that,  if 
the  plaintiff  was  entitled  to  recover,  one  item  of  recovery 

3.  RAiuaoADS:  ^^^^^  ^  *^®  value  of  the  locust  grove  to  the 
Sd^g^Sve"^  plaintiff's  farm.  The  defendant  assigns  the 
ages^'instruo?"  giv'iug  of  this  instruction  as  error.  The  farm 
^^^"'  consisted  of  120  acres.     Twenty-five  acres  had 

been  cut  off  by  the  railroad,  and  the  grove  was  on  this  tract. 
The  defendant  insists  that  the  grove  was  valuable  merely  to 
this  part.  Each  part,  however,  appears  to  have  sustained 
some  relation  to  the  other  part.  The  grove,  doubtless,  was 
designed  to  make  the  farm  more  habitable.  If  it  had  any 
value,  its  value,  we  infer,  consisted  principally  in  the  fact 
that  it  furnished  shade,  and  was  a  wind-break,  and  perhaps 
was  ornamental,  and  so  added  somewhat  to  the  value  of  the 
farm  in  its  entirety.  We  see  no  error,  and  the  judgment 
must  be  afiirmed. 

The  appellant  moved  to  tax  to  the  appellee  the 
cost  of  the  transcript,  whether   the  judgment  should  be 

4.  APPRAL:  afiirmed  or  reversed.  Its  position  is  that  the 
necessary "'^^  appellee,  by  denials  in  an  additional  abstract  filed 
cOTtef'  ^  *  by  him,  made  the  transcript  necessary,  and  that 
the  denials  were  improperly  made,  and  so  the  cost  of  the 
transcript  resulted  from  the  appellee's  wrong. 

The  appellant  stated  in  its  abstract  that  it  contained  all 
the  evidence.  This  the  appellee  denied.  But  such  denial 
did  not  render  a  transcript  necessary.  This  court  does  not 
take  notice  of  such  a  denial,  and  it  should  have  been  disre- 
garded by  the  appellant.  If  the  appellee  claims  that  there 
was  other  evidence  necessary  to  a  determination  of  the  case, 
it  was  for  him  to  set  it  out.  The  plaintiff,  in  fact,  did  set 
out  what  he  claimed  was  the  evidence  upon  certain  points, 
and  the  appellant  does  not  deny  that  the  appellee's  abstract 
is  correct;  and  in  such  case  this  court  assumes  that  it  is  cor- 
rect, and  a  transcript  is  unnecessary  to  verify  the  appellee's 
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statements.  The  appellee  in  his  abstract  denied  that  a  bill 
of  exceptions  was  filed  including  all  the  evidence.  This 
denial  seems  to  as  to  be  immaterial.  The  question  presented 
in  argnraent  arose  upon  the  exclusion  of  evidence,  and  the 
ruling  as  to  the  measure  of  damages,  and  it  was  not  neces- 
sary that  all  the  evidence  should  be  brought  up  or  preserved 
below.  The  appellant  stated  that  <'  the  following  proceedings 
were  had,  which  were  duly  preserved  by  bill  of  exceptions." 
The  appellee,  by  his  abstract,  says  that  '^  said  proceedings 
wore  not  preserved."  He  does  not  say  that  a  bill  of  excep- 
tions was  not  filed,  or  not  filed  in  time,  or,  if  filed  in  time, 
that  the  proceedings  complained  of  were  not  embraced  in  it. 
The  appellee's  abstract  should  have  been  sufficient  to  apprise 
the  appellant  and  the  court  of  his  precise  objection  to  the 
record,  to  the  end  that  tlie  question  between  the  parties 
should  be  settled,  if  possible,  without  a  resort  to  a  transcript. 
There  is  no  good  reason  in  any  case  why  the  abstracts  should 
not  show  the  exact  condition  of  the  record,  so  far  as  any 
question  is  concerned  which  the  court  has  to  determine,  and 
a  necessity  of  a  resort  to  the  transcript  be  obviated.  We 
think  that  the  appellee's  abstract  did  not  render  a  transcript 
necessary,  and  that  the  appellant's  motion  must  be  overruled. 

Affibmed. 


Abnold  y.  Barkalow  bt  al. 

1.  Intoxioating  Liquors:  sales  to  husband:  action  by  wifb: 
inbtbuction:  time.  In  an  action  by  a  wife  for  the  intoxication  of  her 
husband  by  liqnors  sold  to  him  from  February  1  to  September  1,  an 
instraction  that  plaintiff  might  recover  for  iigaries  suffered  by  reason 
of  sales  made  between  those  dates  could  not  have  prcjadiced  defendant, 
although  there  was  no  claim  made  on  the  trial  for  sales  made  earlier 
than  the  middle  of  March. 


2. : : : :  contributing  to  habitual  intoxi- 
cation. In  such  case  the  court  instructed  the  jury,  in  substance,  that 
they  might  render  a  verdict  for  plaintiff  if  they  found  that  the  iigury 
was  in  consequence  of  the  intoxication  of  her  husband,  habitual  or  otiier- 
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wise,  and  that  sach  intoxication  waa  occasioned  or  contributed  to  by 
defendant.  Held  that  the  instruction ,  properly  interpreted,  meant  that 
defendant  was  liable,  if  he  contributed  to  actual  fits  of  intoxication  as 
the  direct  result  of  the  liquor  sold  by  him  in  part,  even  if  the  intoxica- 
tion had  become  habitual;  and  that,  so  considered,  it  was  correct. 

(Compare  Cox  v,  Newki/h,  ante,  p.  42.) 

• 

8. : ; :  xnowlbdob  op  lbssor:  lirn  for  part  op 

JUDGMBNT.  In  such  case,  where  it  is  sought  to  have  the  judgment 
against  the  liquor-seller  made  a  lien  on  the  saloon  property  leased  by 
him,  the  lessor  cannot  have  the  judgment  divided,  and  a  part  of  it  only 
made  a  lien,  on  the  ground  that  he  did  not  know  of  the  wrongful  sales 
until  some  time  alter  they  had  begun. 

4.  Appeal:  p&acticb:  no  error  assigned.  An  alleged  error  which  has 
not  been  assigned  will  not  be  considered,  though  insisted  on  in  argu- 
ment. 

Appeal  from  Tarna  District  Court. 
Wednesday,  Ootobeb  26. 

This  action  was  brought  by  Nellie  E.  Arnold  to  recover 
for  injuries  alleged  to  have  been  sustained  by  her  by  reason  of 
the  intoxication  of  her  husband  by  liquor  sold  him  by  the 
defendant  D.  G.  Barkalow.  The  defendant  Fred  Shoel  is 
made  a  party,  as  the  owner  of  the  building  in  which  the 
liquor  was  sold.  There  was  a  trial  to  a  jury,  and  verdict 
and  judgment  were  rendered  against  the  defendant  Barkalow, 
and  the  judgment  was  by  the  court  made  a  lien  upon  the 
premises.     Shoel,  the  landlord,  appeals. 

Stivers  cfe  Louthcmy  for  appellant. 

E.  H.  Benedict  and  Brown  db  Carney^  for  appellee. 

Adams,  Oh.  J. — I.     The  plaintiff  claimed  in  her  petition 

for  injuries  sustained  by  sales  made  from  February  1  to  Sep- 

I.  iNToxioAT-  tember  1,  1885.     The  court  by  its  instruction 

sales  tophus.'     directed  the  jury  that  they  might  render  a  ver- 

by  wife:  in-     dict  for  the  plaintiff  if  they  found  that  she  was 

structlon:  .    •         ,  1,11  1  11^  t 

time.  injured  as  alleged  by  sales  made  between  the 

dates  above  mentioned.  The  appellant  Shoel  assigns  as  error 
the  giving  of  this  instruction.  ,  It  is  said  by  him  that  there 
was  no  claim  made  upon  the  trial  for  sales  made  earlier  than 
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the  middle  of  March.  It  may  be  conceded  that  this  is  so. 
It  is  still  trae  that  the  sales  claimed  for  were  made  between 
the  Ist  of  February  and  the  Ist  of  September,  as  stated  in 
the  petition,  and  we  do  not  see  that  the  appellant  saffered 
any  prejudice  by.  the  instruction.  The  verdict  could  not 
have  been  different,  under  the  evidence,  if  the  time,  as 
expressed  in  the  instruction,  had  been  more  limited.  It  is 
quite  different  from  what  it  would  have  been  if  the  jury  had 
been  instructed  that  they  might,  in  the  absence  of  evidence, 
render  a  verdict  for  sales  made  prior  to  the  middle  of  March. 
IL  The  court  instructed  the  jury,  in  substance,  that  they 
might  render  a  verdict  for  the  plaintiff  if  they  found  that  the 

2. : :  injury  was  in  consequence  of  the  intoxication  of 

eontributing  *  her  husband,  habitual  or  otherwise,  and  that  such 

CO  habitual        .,,,  ,,  .1,1^^ 

intoxication,  intoxicatiou  was  occasioned  or  contributed  to  by 
the  defendant  Barkalow.  The  appellant's  position  is  that  the 
defendant  Barkalow  would  not  be  liable  if  he  merely  con- 
tributed to  the  habitual  intoxication  of  the  plaintiff's  hus- 
band. It  may  be  conceded  that  this  would  be  so,  if  the 
court  meant,  by  contributing  to  habitual  intoxication,  con- 
tributing to  the  habit  of  drinking  without  intoxication,  but 
leading  to  other  drinking  which  resulted  in  intoxication.  But 
in  our  opinion  the  instruction  could  not  properly  be  so  under- 
stood. We  think  that  the  court  intended  to  be  understood 
as  holding  that  Barkalow  was  liable  if  he  contributed  to 
actual  specific  fits  of  intoxication  as  the  direct  result  of 
liquor  sold  by  him  in  part,  and  that,  too,  even  if  the  intox- 
ication had  become  habitual.  So  understanding  the  instruc- 
tion, we  have  to  say  that  we  think  that  it  is  correct.  In  sup- 
port of  this  ruling,  see  Cox  v.  NewkirJc^  ante,  42. 

III.     It  is  not  shown  that  the  appellant  had  knowledge  of 
the  sales  earlier  than  July.     He  accordingly  asked  an  instruc- 
:  tion   to   the   effect   that   his   building  did   not 


•:  knowl- 


edge of  lessor:  become  liable  by  reason  of   sales   made  betore 

lien  for  part      ,,     ,   ,.  mi  ^       *.        1  .  1 

ofjuiigment.    that  time.     The  court  refused  to  so  instruct,  and 
the  appellant  assigns  the  ruling  as  error.     It  was  not  for  the 
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jury  to  charge  the  bailding  at  all,  nor  to  render  any  verdict 

for  money  against  the  appellant,  nor  did  they  attempt  to  do 

80.     They  might,  if  they  had  been  instracted  to  divide  their 

verdict,  have  foand  separately  Barkalow's  liability  for  sales 

made  after  they  had  become  known  to  the  appellant.     But 

no  instraction  was  asked  by  the  appellant  to  that  effect,  nor 

did  he  request  that  any  special  interrogatory  be  submitted. 

Besides,  we  have  to  say  that  we  do  not  think  that  the  statute 

contemplates  that  a  judgment  like  the  one  in  question  may 

be  split  up,  and  a  part  only  charged  as  a  lien.     Now,  the 

right  to  the  lien  exists  by  statute  solely;  the  same  being 

given  upon  the  ground  that  the  landlord  has  furnished  the 

liquor  seller,  in  part,  the  means  of  committing  the  injury. 

lY.     The  jury  found  that  the  appellant  had  knowledge 

and  assented  to  the  use  of  the  premises  in  question  for  the 

4.  appeal:       unlawful    sales    of    intoxicating    liquors.     The 

errora^^assiga-  appcUant  iusists,  in  argument,  that  this  verdict 

^'  was  insufficient  to  justify  the  court  in  charging 

the  judgment  as  a  lien  upon  the  premises.    No  error  appears 

to  be  assigned  upon  this  point,  and  we  cannot  consider  it 

We  think  that  the  judgment  must  be 

Affibmed. 


w  m  Dbbrb,  Wells  &  Oo.  v.  Nelson  bt  al. 

l^  ^     1.  Deed:  dblivert:  what  is  kot:  prior  attaghhbnt.    Defendant,  a 
117  286  resident  of  fowa,  while  yisitingr  his  father  in  Vermont,  gave  him  the 

refusal  of  his  Iowa  land  at  a  named  price.  No  further  communication 
was  had  between  them  until  some  time  afterwards,  when  defendant 
executed  a  deed  for  the  land  to  his  father,  had  it  recorded,  and  sent  it 
to  him  by  mail.  Held  that  there  could  not  have  been  a  completed  sale 
of  the  land,  and  no  delivery  of  the  deed  in  a  legal  sense,  until  the 
receipt  and  acceptance  of  the  deed,  and  that  an  attachment  levied  on 
the  land  before  the  receipt  of  the  deed  created  a  paramount  lien 
(Compare  Day  v.  Griffith,  15  Iowa,  104,  and  Cobb  v.  Chase,  54  Id.,  253.) 

2.  Decree :  motion  to  correct  to  conform  to  plbadinos.  Where  a 
decree  has  not  yet  been  read  and  approved  by  the  court,  there  is  no  error 
in  sostainiug  a  motion  to  correct  it  to  conform  to  the  pleadingj.    (Com* 
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pare  Thomas  r.  Hoffman,  62  Iowa,  125,  and  Town  of  Storm  Lake  v 
Iowa  Falls  dt  S.  C.  R*y  Co.,  Id.,  218.) 

3.  Praotioe:  plbadiko:  ajcbndmbnt  afti^i  dbcbeb.  Pending  a 
motion  to  correct  a  decree  which  had  been  entered,  but  not  yet  read  and 
approved,  in  order  to  make  it  conform  to  the  pleadings,  defendant 
moved  for  leave  to  amend  his  answer  so  as  to  make  the  pleadings  sus- 
tain the  decree  as  it  was;  bat  since  snch  amendment  would  have  intro- 
duced a  new  issue  which  would  have  required  the  case  to  be  reopened 
and  tried  anew,  held  that  the  motion  for  leave  to  amend  was  properly 
overruled,  especially  as  defendant  might  have  full  relief  in  another 
action. 

Appeal  from  Audiiibon  District  Court. 

Wednesday,  Ootobeb  26. 

Action  in  equity  for  a  decree  declaring  a  certain  attach- 
ment lien  paramount  to  a  deed.  There  was  a  decree  for  the 
plaintiffs,  and  the  defendants  appeal. 

Chrigga  <b  Brainard  and  H.  W.  Hannay  for  appellants. 

Smithy  Carson  <&  ffarly  for  appellees. 

Adaks,  Oh.  J. — ^The  plaintiffs  are  creditors  of  the  defend- 
ant L.  H.  Nelson,  and  as' such  they  caased  an  attachment  to 
1.  dbbd:  de-  ^  levied  upon  320  acres  of  land  in  Audubon 
to^no?^'  prk?  county.  The  defendant  James  Nelson  claims  to 
attachment,  j^  ^^^  owner  of  the  land  by  purchase  and  con- 
veyance from  the  defendant  L.  H.  Nelson  prior  to  the  levy 
of  the  attachment  The.  plaintiffs  deny  that  the  purchase 
and  conveyance  were  made  prior  to  the  levy  of  the  attach- 
ment, but  claim  that  it  was  made  several  days  later.  It  is 
not  denied  that  a  deed  of  the  land  was  executed  by  L.  H.  to 
James  Kelson  and  filed  for  record  prior  to  the  attachment; 
but  they  aver  that  the  deed  was  not  delivered  until  several 
days  after  the  attachment.  The  facts  appear  to  be  that  the 
defendant  James  Nelson  is  the  father  of  L.  H.  Nelson,  and 
resides  in  Vermont;  that  some  time  prior  to  the  execution 
of  the  deed  there  had  been  some  conversation  between  them 
in  regard  to  a  sale  of  the  land  by  L.  H.  Nelson  to  his  father 
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for  $8,500,  a  part  of  the  parohase-money  to  be  paid  by  the 
surrender  of  a  promissory  note  held  by  the  father  against  his 
son,  and  that  the  conversation  resulted  in  L.  H.  Nelson  giv- 
ing the  father  what  he  called  the  refusal  of  the  land.  On 
this  point  both  L.  H.  Nelson  and  his  father  were  examined 
as  witnesses,  and  they  substantially  agree.  The  testimony 
of  James  Nelson  is  in  these  words:  <<  In  January,  1883,  we 
wrote  to  L.  H.  Nelson  to  know  if  he  wished  to  sell  his  place. 
He  answered  that  he  did  not  then,  but,  when  he  did  sell, 
would  let  me  have  it.  In  July  of  the  same  year  he  was  at 
home,  (in  Yermont.)  I  asked  him  what  he  wanted  for  his 
place.  He  said  he  had  been  offered  $8,000  and  some  land  in 
Nebraska,  and  he  called  the  offer  as  good  as  $8,500.  I  asked 
him  if  he  would  give  me  the  refusal  when  he  sold,  and  he 
said  he  wuuld.  The  deed  I  received  was  in  accordance  with 
said  conversation." 

We  have  set  out  with  some  explicitness  the  testimony  of 
James  Nelson,  because  he  is  the  party  claiming  under  the 
deed,  and  it  must  be  determined  from  the  facts  as  above 
detailed  when  the  deed  could  be  considered  as  delivered.  It 
does  not  appear  that  any  communication  passed  between  L. 
H.  Nelson  and  his  father  relative  to  the  land  after  the  con- 
versation in  Yermont  in  July,  until  the  deed  had  been  exe- 
cuted and  recorded  and  sent  by  mail  to  Vermont,  in  Novem- 
ber, where  it  was  received  several  days  after  the  attachment. 
The  filing  of  the  deed  for  record  could  not  be  considered  as 
a  delivery,  unless  it  was  filed  in  pursuance  of  a  previous 
agreement.  {Day  v.  Griffith^  15  Iowa,  104;  Gobb  v.  Chase^ 
54  Id.,  253.)  The  defendant  James  kelson  relies  upon  the 
conversation  which  occurred  in  Yermont,  in  July,  as  consti- 
tuting such  agreement;  but  it  seems  to  us  very  clear  that  no 
agreement  for  the  purchase  was  consummated  at  that  time. 
The  most  that  can  be  said  is  that  L.  H.  Nelson  agreed  to  give 
his  father  the  preference  as  a  purchaser;  that  is,  the  right  to 
purchase  in  preference  to  any  one  else  if  he  should  see  fit; 
or,  taking  what  was  said  in  a  more  literal  sense,  the  right  to 
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refasa  the  land.  Without  questioD,  we  think  that  it  was 
James  Nelson's  right,  when  he  received  the  deed,  to  refuse  to 
accept  it  on  the  terms  mentioned.  This  being  so,  the  deliv- 
ery did  not  not  take  place  until  the  actual  receipt  of  the  deed 
bjr  James  Nelson  in  Vermont,  and  acceptance  by  him.  In 
the  meantime  the  plaintiff's  lien  bad  attached;  and  we 
do  not  think  that  the  court  erred  in  holding  the  plaintiff's 
lien  paramount. 

The  note  held  by  James  Nelson  against  his  son,  already 
referred  to,  it  appears,  was  secui*ed  by  mortgage  on  the  land. 

The  attachment  was  subject  to  tlie  mortgage  at 
inotioa  to  cor-  the  time  it  was  made,  and  James  Nelson  claims 

rect  to  con* 

form  to  that,  notwithstandiufi:  his  purchase  of  the  land, 

pleadings*  '  i 

he  had  no  intention  to  release  the  mortgage  as 
against  the  plaintiffs,  and  has  still  a  right  to  assert  it  as 
against  them.  A  decree  was  drawn  and  entered,  which  so 
provided.  Afterwards,  on  the  plaintiffs'  motion,  the  provis- 
ion was  stricken  out,  because  there  was  nothing  in  the  plead- 
ings which  justified  the  determination  of  such  question. 
The  defendant  James  Nelson  complains  that  the  court  erred 
in  striking  out  such  provision. 

The  motion  was  made  before  the  decree  was  read  and 
approved;  and  we  think  that  there  was  no  error  in  correct- 
ing  it  to  make  it  conform  to  the  pleadings.  (Tho7na8V.  Hoff- 
math,  62  Iowa,  125;  Town  of  Storm  Lake  v.  Iowa  Falls  <& 
S.  O.  R'y  Co.,  Id.,  218;  Bosch  v.  Kassing,  64  Id.,  312.) 

After  the  motion  was  filed,  and  before  it  was  ruled  on,  the 
defendant  James  Nelson  asked  leave  to  file  an  amendment  to 
a.  PBAoricx-     ^^®  answer,  setting  up  his  mortgage,  and  praying 

wnendment     ^^^^  ^*  ^  declared  a  lien  prior  to  the  attachment; 

after  decree.     ^^^  ^j^^  court  refused  to  grant  such  leave,  and  he 

complains  that  the  court  erred  in  that  respect.  Without 
determining  whether,  if  the  amendment  had  been  allowed, 
such  relief  could  properly  have  been  granted  upon  the  evi- 
dence as  it  stood,  we  cannot  say  that  the  court  erred  in 
refusing  the  amendment.     It  was  the  plaintiffs'  right  to  take 
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iBsae  in  respect  to  the  lien  of  the  mortgage,  and  introduce 
evidence,  if  they  had  any;  and  tlieir  rights  could  not,  we 
think,  be  wholly  preserved  unless  the  case  should  be  reopened 
and  set  for  another  trial.  It  was  better,  we  think,  to  leave 
the  question  of  the  lien  of  the  mortgage  undetermined  for 
such  fhture  action  as  the  mortgagee  should  see  fit  to  bring. 

Affismed. 


Habeness  v.  The  Western  Union  Telegbaph  Oo. 

1.  Telegraphs:  dslated  messagb:  action  bt  undisclosed  princi- 

pal. Plaintiff  had  a  law-sait  pending  in  Nebraska,  in  the  prosecation 
of  which  she  had  employed  an  attorney  in  that  state,  and  also  an  attor- 
ney at  the  place  of  her  residence  in  Iowa.  The  attorney  in  Nebraska 
sent  a  message  by  the  defendant  company  to  the  attorney  in  Iowa,  in 
relation  to  the  law-sait,  but  it  "was  not  delivered  until  the  third  day 
after  it  was  received,  and  by  such  delay  plaintiff  was  damaged.  Held 
that  she  could  recover  as  the  undisclosed  principal  of  the  parties  by  and 
to  whom  the  message  was  sent,  and  with  whom  alone  the  company  had 
contracted;  but  that  the  company  might  set  up  as  a  defense  any  &ct 
which  occurred  prior  to  the  disclosure  of  the  principal,  and  which  would 
have  been  a  good  defense  had  the  suit  been  brought  in  the  name  of  the 
agent.    (Bee  cases  cited  in  opinion.) 

2.  : :  negligence:  burden  op  proop.    Where  a  telegram 

is  not  delivered  until  three  days  after  its  receipt,  the  court  trying  an 
action  for  damages  is  justified  in  finding  that  the  company  was  negli- 
gent, in  the  absence  of  any  evidence  excusing  the  delay. 

8. :  :  contract  uhiting  liability.    A  telegraph  company 

may  by  contract  restrict  its  liability,  but  it  cannot  contract  against  its 
own  negligence  in  failing  to  transmit  and  deliver  a  message.  (Compare 
Sw^ailand  v.  HI,  dt  Miss.  Teh  Co.,  27  Iowa,  433.  and  ManvilU  v.  West. 
U.  Tel  Co.,  37  Id.,  214.) 

Appeal  frow,  Montgomery  District  Court. 
Wednesday,  October  26. 

Action  to  recover  damages  caused  by  the  defendant's  neg- 
ligence in  failing  to  deliver  a  telegram  within  a  reasonable 
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time.     Trial  to  the  court,  judgment  for  the  plaintiff,  and 
defendant  appeals. 

W.  F.  Thummely  for  appellant. 

F.  P.  Oreenleey  for  appellee. 

Sbevebs,  J.— The  material  facts  are  that  the  plaintiff  is  a 
resident  of  the  state  of  Iowa,  and  had  a  suit  pending  in  tbe 
state  of  !N'ebraska,  which  it  was  expected  would  be  reached 
for  trial  on  the  13th  day  of  October,  1884.  W.  0.  Sloan, 
one  of  the  plaintiff's  attorneys,  was  a  resident  of  the  state 
of  Nebraska,  and  A.  M.  Walters  was  also  her  attorney,  who, 
however,  was  a  resident  of  the  state  of  Iowa.  Both  said 
attorneys  were  expected  to  take  part  in  the  trial  of  the  sait. 
The  plaintiff  intended  to  start  from  her  home  in  Iowa  with 
her  witnesses  and  attorney  on  the  morning  of  the  29th  of 
October,  so  that  she  could  be  present  when  the  case  was 
called  for  trial  on  the  following  day.  Daring  the  night  of 
the  27th  of  October  a  message  was  delivered  to  the  defend- 
ant in  these  words: 

"  Faibmount,  Neb.,  October  5,  1884. 
"  To  A,  M.  Walters^  Villiaca^  Iowa:     Do  not  come  till 
November  5th.     Court  adjourned  till  then. 

«  W.  0.  Sloan." 

Such  message  was  a  half-rate  or  night  message,  and  Sloan 
paid  the  defendant  40  cents  for  transmitting  the  same.  The 
message  was  received  at  Yillisea,  October  28,  about  1  o'clock 
A.  K.,  at  which  place  Walters  resided,  bat  was  not  delivered 
to  him  until  October  31.  Plaintiff  started  to  Nebraska  on 
October  29,  with  her  witnesses  and  attorneys,  and  thereby 
incurred  expenses  which  she  paid,  and  this  action  is  brought 
to  recover  the  same  of  the  defendant,  who  had  no  knowledge 
for  what  purpose  the  message  was  sent,  other  than  is  dis- 
closed on  its  face.  Nor  had  the  defendant  any  knowledge 
that  Sloan  was  acting  for  the  plaintiff,  or  that  she  had  a  suit 
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pending  in  Nebraska.  The  contract  was  made  with  Sloan, 
and  is  attached  to  the  message,  the  material  portion  of  which 
is  as  follows: 

"  (Form  No.  45.) 

"The  Western  Union  Telegbaph  Company. 

^^Night  Message. 

"  The  business  of  telegraphing  is  subject  to  errors  and 
delays  arising  from  causes  which  cannot  at  all  times  be 
guarded  against,  including  sometimes  negligence  of  servants 
and  agents  whom  it  is  necessary  to  employ.  Errors  and 
delays  may  be  prevented  by  repetition,  for  which,  during  the 
day,  half-price  extra  is  charged  in  addition  to  the  full  tariff 
rates.  The  Western  Union  Telegraph  Company  will  receive 
messages,  to  be  sent  without  repetition,  during  the  night, 
for  delivery  not  earlier  than  the  morning  of  the  next  ensu- 
ing business  day,  at  reduced  rates,  but  in  no  case  for  less 
than  25  cents  toll  for  a  single  message,  and  upon  the  express 
condition  that  the  sender  will  agree  that  he  will  not  claim 
damage  for  errors  or  delays,  or  for  non-delivery  of  such  mes- 
sages happening  from  any  cause,  beyond  a  sum  equal  to  ten 
times  the  amount  paid  for  transmission;  and  that  no  claim 
for  damages  shall  be  valid,  unless  presented  in  writing  within 
thirty  days  after  sending  the  message." 

I.  It  is  objected  that  the  court  erred  in  rendering  judg- 
ment for  the  plaintiff,  because  the  message  was  neither  sent 
1.  TSU9-  by  nor  to  her,  and  no  contract  was  made  with 

iayedme»-       her.      The  court  was   justified  in  finding  that 

Base:  action  ^^ 

by  undisciofl.    both  Sloan  and  Walters  were   the   agents  and 
pal*  attorneys  of  the  plaintiff,  and  that  the  telegram 

was  sent  by  one  of  them,  and  received  by  the  other,  for  the 
use  and  benefit  of  the  plaintiff.  Therefore  she  may  well  be 
said  to  be  an  undisclosed  principal,  and  in  such  case  we 
understand  the  rule  to  be  that  such  principal,  as  the  ^^  ulti- 
mate party  in  interest,  is  entitled,  against  third  persons,  to 
all  advantages  and  benefits  of  such  acts  and  contracts  of  his 
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agents,"  and  the  principal  may  sue  in  his  o^n  name  on  the 
contract.  (Story,  Ag.,  §.  418;  Insurance  Go.  v.  Allen^  116 
Mass.,  398;  Gage  v.  Stimaon,  26  Minn.,  64;  S.  0.  1  K  W. 
Rep.,  806.)  The  fact  that  the  defendant  had  no  knowledge 
that  the  plaintiff  was  in  fact  principal,  and  that  the  tele- 
gram was  sent  for  her  nse  and  benefit,  is  immaterial,  except 
that  it  may  be  true  that  the  defendant  may  set  up  as  a  defense 
any  matters  that  would  constitute  a  defense  if  the  suit  was 
brought  in  the  name  of  the  agent,  which  occurred  prior  to 
the  disclosurd  of  the  principal. 

II.  It  is  insisted  that  the  court  erred  in  finding  that  the 
defendant  was  negligent  in  failing  to  deliver  the  telegram 
^        earlier  than  it  did.     It  will  be  observed  that  the 

CunieDo?'  telegram  was  received  by  the  agent  of  the  defend- 
P'*^'*  ant  at  VilHsca,  Iowa,  on  the  morning  of  the  28th 

of  October,  and  that  it  was  not  delivered  until  the  31st  day 
of  that  month.  The  court  was  justified  in  finding  that 
defendant  was  negligent,  because  no  excuse  whatever  for  the 
failure  to  deliver  the  telegram  on  the  28th  day  of  October  is 
given.  The  delay  was  such  as  to  cast  on  the  defendant  the 
l>urden  of  explaining  the  cause  of  the  delay. 

III.  It  is  insisted  that  the  contract  limits  the  liability  of 
the  defendant,  and  that  the  recovery  cannot  exceed  such 
3.  — : :  limit.     It  has  been  held  that  it  is  competent  for 

contract  llm-  _  -  ,   •   .    *.     y  y  'f. 

iciDg  liability,  a  telegraph  company  to  restrict  its  liability,  as 
was  done  in  this  case,  hut  that  it  cannot  contract  against  its 
own  negligence  in  failing  to  transmit  and  deliver  the  mes- 
sage. {Sweatland  v.  III.  dk  Miss.  Telegraph  Co.^  27  -Iowa, 
433;  Manville  v.  West.  U.  Telegraph  Co.,  3T  Id.,  214.) 
But  it  is  urged  that  the  contract  was  made  with  Sloan,  and 
that  he  can  only  recover  the  amount  stipulated  in  the  con- 
tract,  for   the   reason  that   the  money   expended  by   him 

was  the  amount  paid  for  the  message,  and  that 

this  is  the  extent  of  the  plaintiff's  recovery,  for 

the  reason  that  she  is  an  undisclosed   principal,  and  not 

known  in  the  transaction.     We  do  not  concur  in  this  prop- 

VoL.  LXXIII— 13 
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osition,  but  think  that,  as  the  telegram  was  sent  and  received 
for  the  beneJSt  and  use  of  the  plaintiff,  she  may  recover  such 
damages  as  she  has  sustained,  subject  only  to  any  payments 
in  liquidation  of  damages  made  by  the  defendant  to  Sloan 
prior  to  the  time  defendant  had  knowledge  that  the  tele- 
gram was  sent  for  the  use  of  the  plaintiff,  and  that  she  was 
the  principal  in  the  transaction. 

IV.  It  is  further  insisted  that  the  plaintiff  recovered 
$24.52  more  than  in  any  event  she  was  entitled  to.  We 
deem  it  sufBcient  to  say  that  we  cannot  concur  in  this  prop- 
osition. Affibmbd. 


S  lu  Williams  kt  a.l.  v.  Caret,  Mayor,  bt  al. 

»i  474  1.  Cities  and  Towns:  powbe  to  narrow  street:  equitable  cow- 
to:  2^  trol:  im aginary  DAacAOBS.  Under  the  statute,  (Code,  §  464.)  the 
105  286  power  of  cities  to  narrow,  widen  or  vacate  streets  is  practically  nnlim- 
^194  ited,  when  exercised  for  the  public  good,  and  yet  it  cannot  be  arbi* 
,eii9  278  trarily  exercised  nnder  the  pretense  that  the  public  ffood  requires  it; 
126  aooj             but  is  subject  to  equitable  control.    The  judf^ment  of  the  city  council 

will  ordinarily  be  conclusive  in  such  cases  as  to  what  the  public  good 
requires.  And  in  this  case,  where  the  city  council  proposed  to  narrow 
the  street  in  question,  the  title  of  which  was  in  the  city,  by  vacating 
12  feet  along  tihe  east  side  thereof,  and  conveying  it  to  the  ownen  of 
the  lots  abutting  on  that  side,  in  consideration  that  such  lot-owners 
would  dedicate  a  similar  strip  off  the  east  end  of  their  lots  for  the  wid- 
ening of  the  street  which  bounded  their  lots  on  the  east,  thus  making 
the  widened  street  50  feet  wide,  and  leaving  the  other  one  only  41^ 
feet  wide,  held  that  the  owners  of  lots  abutting  on  the  west  side  of  the 
narrowed  street  could  not  enjoin  the  council  from  carrying  their  pro- 
po'sed  action  into  effect,  on  the  ground  that  they  would  be  damaged 
thereby,  inasmuch  as  the  damages  relied  on  by  them,  and  shown  by 
their  evidence,  were  imaginary  rather  than  actual.  (See  opinion  for 
many  cases  cited  in  argument.) 

Appeal  from,  Polk  Circuit  Gowrt, 

Wednesday,  October  26. 

The  petition  states  that  the  plaintiffs  are  the  owners  of 
certain  lots  in  Leynor's  addition  to  the  city  of  Des  Moines, 
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which  abut  on  Madison  street,  and  that  the  defendants  con- 
Btltute  the  council  of  said  city,  and  propose  to  vacate  12  feet 
off  of  the  east  side  of  said  street.  To  prevent  this  is  the 
object  of  this  action.  At  the  hearing  the  defendants  were 
perpetually  enjoined  from  vacating  any  portion  of  said  street. 

DetrioJc  c&  McMartin  and  C.  P.  Holmes^  for  appellants. 

W.  B.  Rayfnand  and  P.  Gad  Bryan^  for  appellees. 

Seevbbs,  J. — ^The  conceded  facts  are  that,  when  Leynor's 
addition  to  Des  Moines  was  laid  out,  platted  and  recorded, 
the  fee  or  title  to  the  streets  was  vested  in  the  city.  Madi- 
son street  runs  north  and  south,  parallel  to  Nineteenth  street. 
The  former  is  63 J  feet  wide,  and  Nineteenth  street  is  38 
feet  wide.  Madison  is  a  short  street,  being  only  1,000  feet 
long,  as  we  understand.  The  plaintiffs  own  property  abut- 
ting on  the  west  side  of  Madison  street,  and  the  city  council 
proposes  to  vacate  12  feet  off  of  the  east  side  of  said  street, 
and  convey  the  same  to  the  owners  of  lots  between  that  street 
and  Nineteen thj  in  consideration  of  which  said  property 
owners  agree  to  convey  to  the  city  the  same  quantity  of  land 
off  of  the  east  side  of  their  lots,  which  abut  on  Nineteenth 
street.  So  that,  if  this  project  is  carried  into  effect,  Nine- 
teenth street  will  be  widened  12  feet,  and  Madison  will  be 
that  much  narrower  than  it  now  is. 

It  is  provided  by  statute  that  cities  have  the  "  power  to  lay 
off,  open,  widen,  straighten,  narrow,  vacate,  extend,  establish 
and  light  streets.  *  *  *"  (Code,  §  464.)  Under 
this  statute  the  defendants  claim  that  the  city  has  the  power 
to  do  what  is  proposed  to  be  done.  This  is  denied  by  the 
plaintiffs;  their  claim  being  that  they  became  the  owners  of 
their  lots  upon  the  faith  and  implied  promise  that  Madison 
street  should  always  remain  a  public  highway,  of  the  same 
width  as  it  was  when  they  purchased  their  lots,  and  that 
they  will  be  materially  damaged  if  the  proposed  change  in 
he  width  of  such  street  is  made.     The  defendants  deny  that 
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the  plaintiffs  will  be  in  any  material  respect  damaged  by 
such  change. 

Both  parties  have  cited  and  largely  rely  on  the  prior  decis- 
ions of  this  court  in  support  of  their  respective  theories. 
The  plaintiffs  cite  and  rely  on  City  of  DvAvque  v.  Malot^ey, 
9   Iowa,  450,  and    Gook  v.    City  of  Burlington^  80  Id., 
94.     In  the  first  case,  the  fee  to  the  streets  was  in  the  abut- 
ting property  owners,  and  in  the  latter,  the  fee  to  the  land 
in  controversy  was  in  the  city.     It  is  evident,  it  seems  to  us, 
that  the  facts  just  stated  make  a  material  difference,  and  that 
the  rights  of  abutting  property  owners  may  be  greater  in 
such  case  than  where  the  fee  is  in  the  city.     In   Yost  v, 
Leonard^  34  Iowa,  9,  the  proprietor  who  had  laid  out  the 
town  sought  to  vacate  certain  streets,  the  title  to  which  he 
had  conveyed  to  the  town,  and  such  were  in  substance  the 
facts  in  Fisher  v.  Beardy  32  Iowa,  846.     These  cases  are 
materially  different  from  the  one  at  bar.     The  plaintiffs  cite 
City  of  MarshalUown  v.  Forney y  61  Iowa,  578,  and  Demp- 
sey  V.  City  of  Burlington^  66  Id.,  687.     In  the  former  case 
there  were  no  private  rights  involved.     The  material  ques- 
tion was  whether  the  act  of  the  city  vacating  the  alley  was 
ultra  vires.     In  the  latter,  the  only  questions  were  as  to  the 
validity  of  the  ordinance,  and  whether   the  parties   were 
entitled  to  notice  of  the  application  made  for  the  vacation. 
What  is  there  said  as  to  the  power  of  the  city  was  by  way  of 
argument  on  the  question  whether  the  ordinance  was  void 
because  it  contained  more  than  one  subject.     In  Warren,  v. 
Mayor  of  LyonSy  22  Iowa,  351,  the  city  claimed  the  right 
to  divide  a  square,  which  had  been  dedicated  to  the  public 
as  such  by  the  proprietor,  into  lots,  and  sell  the  same,  and 
convert  the  proceeds  to  its  own  use,  against  the  protest  of 
such  proprietor,  who  owned  lots  which  abutted  on  streets 
abutting  on  the  square;  and  in  dray  v.  Iowa  Land  Co.y  26 
Iowa,  387,  the  plaintiff  had  no  such  interest  in  the  mainte- 
nance of  the  streets  as  they  at  one  time  existed  as  to  allow 
her  to  object  to  their  being  changed  or  vacated.     In  Milbum 
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V.  City  of  Oedar  BapidSj  12  Iowa,  246,  and  JBarr  v.  GUy 
of  Oskalooaa^  45  Iowa,  275,  the  citj,  in  Bubstance,  granted 
the  right  of  waj  over  certain  streets  to  railway  companies, 
without  the  consent  of  the  abutting  property  owners. 

Bat  it  may  be  said  as  to  these  cases  that  the  use  of  the 
streets  was  not  diverted.  That  is,  they  were  still  devoted  to 
a  public  use,  different,  possibly,  from  the  one  intended  by  the 
proprietor  who  laid  out  the  town,  and  conveyed  the  fee  in 
the  streets  to  the  municipality  in  trust  for  the  public. 
While  in  none  of  these  cases  heretofore  determined  by 
this  court  are  the  facts  similar  to  those  in  the  case  at  bar,  yet 
the  power  of  the  city,  in  a  proper  case,  to  vacate  a  street, 
has  been  several  times  affirmed.  Such  power  is  clearly  con- 
ferred by  statute.  Under  it  the  power  to  narrow,  widen,  or 
vacate  a  street  is  practically  unlimited,  when  it  is  exercised 
for  the  public  good,  and  yet  it  cannot  be  arbitrarily  exercised 
under  the  pretense  that  the  public  good  requires  it.  While 
this  is  true,  it  is  subject  to  equitable  control,  and,  therefore, 
to  a  large  extent,  each  case  must  be  determined  in  accordance 
with  its  own  particular  facts.  An  abutting  lot-owner  cannot 
arbitrarily  object  to  the  vacation  of  a  street,  or  part  of  a 
street,  nor  can  he,  upon  slight  grounds,  prevent  the  accom- 
plishment of  that  which  is  a  material  benefit  to  the  general 
public;  and  the  conclusion  of  the  city  council  will,  ordinarily 
at  least,  be  conclusive  as  to  the  question  whether  the  vaca- 
tion of  a  particular  street  is  for  the  public  good.  This  being 
BO,  the  question  is  whether  the  plaintiffs  will  be  materially 
damaged.  That  they  will  be  damaged  to  some  extent  will  be 
conceded;  but  no  tangible  property  belonging  to  them  will 
be  taken  or  appropriated  for  the  public  benefit.  In  a  city  or 
other  community,  at  least  some  rights  of  an  individual 
must  be  subordinate  to  the  general  good.  A  careful  consid- 
eration of  the  evidence  satisfies  us  that  the  plaintiffs  will  not 
be  materially  damaged  by  the  proposed  vacation  of  a  part  of 
Madison  street.  It  is  true  that  the  plaintiffs,  or  some  of 
them,  testify  generally  that  in  their  opinion  each  lot  owned 
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by  them  will  be  worth  $200  less  if  the  street  is  vacated  as 
proposed;  bat  whea  they  state  the  groand  on  which  such 
opinion  was  formed,  there  are  bat  two  things  upon  which 
their  opinion  is  based.  One  is  that  the  owners  of  lots 
between  Madison  and  Nineteenth  streets  will  improve  the 
same,  so  that  their  barns,  stables,  and  other  out-houses  will 
be  on  Madison  street,  and  therefore  may,  and  probably  will, 
be  12  feet  nearer  their  premises  than  they  possibly  could  be 
if  no  part  of  the  street  is  vacated.  It  does  not  certainly 
appear  that  such  out-houses  will  be  so  constructed;  but,  con- 
ceding that  they  will  be,  it  does  not  follow  that  the  plaintiffs 
will  be  materially  prejudiced  thereby.  After  the  vacation, 
the  street  will  be  41  feet  wide,  and  we  can  but  think  that 
the  supposed  damage  is  largely  imaginary.  The  evidence, 
at  least,  fails  to  show  that  it  will  be  substantial,  and  the 
proximity  of  such  houses  to  the  property  of  the  plaintiffs  is 
not  such,  it  seems  to  us,  as  to  permit  them  to  prevent  the 
vacation  of  the  street,  which  must  be  presumed  to  be  for  the 
general  good.  So,  too,  as  to  the  reduced  width  of  the  street. 
The  plaintiffs  will  not  be  deprived  of  the  free  access  to,  and 
egress  from,  their  property.  And  it  does  not  follow  by  any 
means  that  the  reduction  of  the  width  of  the  street  will 
materially  impair  the  value  of  their  property,  or  subject 
them  to  inconvenience.  We  therefore  are  of  the  opinion 
that  the  judgment  of  the  circuit  court  is  erroneous. 

Sevebssd. 
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BOLLES   BT   JlU  V.  CbBIGHTON   BT   AL.  ^^   ^ 

1.  ABsignxnent  for  Benefit  of  Creditors :  fbbfbrencb  bt  prior 
BILLS  OF  BALB:  YALiDiTT.  C,  being  hopelessly  iosolvent,  on  the  2d 
of  June,  made  an  absolate  bill  of  sale  to  D.,  of  property  in  D/s  posses- 
sion  as  a^nt  of  C,  in  payment  of  his  debt  to  D.  The  bill  of  sale  was 
delivered  to  D.  on  the  5th  of  June,  and  D.  subsequently  sold  the  prop- 
erty and  paid  the  debt,  and  had  $223.51  left.  On  the  3d  of  June,  C. 
made  an  absolute  bill  of  sale  of  other  property  to  M.  to  pay  his  debt  to 
M.  The  latter  took  possession  of  the  property  on  June  8th,  and  dis- 
posed of  it,  bat  did  not  realize  enon^h  to  pay  the  debt.  Neither  D. 
nor  M.  seems  to  have  delivered  up  to  C.  the  notes  evidencing  his  indebt- 
edness. After  making  these  two  bills  of  sale,  and  on  the  night  of  June 
dd,  C.  executed  a  general  assignment  of  his  other  property  for  the 
benefit  of  his  creditors,  bat  left  it  with  the  notary  before  whom  it  and 
the  biUs  of  sale  were  acknowledged,  and  who  transacted  the  business 
for  C,  with  directions  to  hold  it  until  ho  (C.)  could  go  east  to  see  his 
creditors,  and  that,  if  he  could  arrange  and  adjust  his  affairs,  the 
assignment  was  not  to  be  delivered  at  all.  C.  went  east,  bat  never 
retamed,  nor  gave  any  further  directions  about  his  affairs.  On  June 
9th  the  notary  filed  the  assignment  for  record.  Held  that  the  assign- 
ment did  not  become  operative  before  June  9th,  and  that  the  bills  of 
sale  coald  not  be  regarded  as  a  part  of  a  series  of  transactions  a^nount- 
ing  together  to  a  general  assignment  for  the  benefit  of  creditors,  with 
preferences,  and  therefore  void;  and  that,  in  an  action  to  set  aside  the 
bills  of  sale  on  such  ground,  plaintiffs,  who  were  also  creditors  of  C, 
were  entitled  to  no  other  relief  than  a  judgment  against  D.  for  the 
$233.51  remaininfr  in  his  hands  to  the  credit  of  €.•  as  above  stated. 
(See  Iowa  cases  cited  in  opinion.) 

Appeal  frorfk  Polk  District  Cowrt — Hon.  W.  F.  Oonbad, 

Judge. 

Wednesday,  Octobeb  26, 

This  is  an  action  in  equity,  and  involves  the  validity  of 
certain  bills  of  sale  of  personal  property  made  by  the  defend- 
ant Hugh  K.  Oreighton  to  the  defendants  B.  W.  Dickey  and 
6.  L.  MuUins.  The  plaintiffs  are  creditors  of  Hugh  E- 
Creighton,  and  claim  that  the  bills  of  sale  are  void,  because 
they  are  part  of  a  series  of  transactions  which  together 
amount  to  a  general  assignment  for  the  benefit  of  creditors, 
and  give  preference  to  Dickey  and  Mullins  over  the  other 
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creditors  of  Creighton.     There  was  a  decree  for  the  plaint* 
iffs.     The  defendants  Dickej  and  MuUins  appeal. 

Bousquet  <&  Earle  and  Baylies  <&  Baylies^  for  appellants. 

Kauffman  &  Ouemaey^  Berry  hill  <&  Henry  ^  Mitchell^ 
Dudley  c&  Perry  and  0.  Z.  Nourse^  for  appellees. 

KoTHBOOK,  J. — I.  The  bill  of  sale  to  the  defendant  Dickey 
was  in  these  words: 

"Des  Moines,  Iowa,  June  2, 1885. 

"  For  value  received,  I  hereby  sell  and  deliver  to  R.  W. 
Dickey  the  team  of  horses  known  as  '  Ned  '  and  *  Frank,' — 
the  former,  a  large  gray  horse  about  seven  years  old ;  the 
latter,  a  large  bay  horse  about  seven  years  old — and  the  har- 
ness usually  used  on  them,  and  the  newest  wagon,  and  the 
last  one  purchased  by  me,  now  on  the  farm  in  Jefiersou 
township — the  team,  wagon  and  harness,  $850;  six  unbroken 
colts — two,  three  years  old;  two,  two  years  old;' and  two 
jearlipgs — $500;  twenty-live  fat  hogs,  $250;  six  brood  sows 
and  pigs,  sucking,  $100;  ten  stock  hogs,  $50;  five  fat  cows, 
$150;  one  fat  bull,  $35;  twelve  cows,  and  this  spring  calves, 
$480;  one  thousand  bushels  com  in  crib  on  farm,  $300;  one 
hundred  bushels  rye  in  granary,  $50;  one  brown  six-year-old 
horse,  '  Pete,'  $100.  All  of  said  property  is  now  on  my  farm 
in  Jefiersou  township.  Folk  county,  Iowa,  and  is  hereby,  and 
by  the  delivery  of  this  bill  of  sale,  delivered  to  the  said 
William  R.  Dickey. 

[Signed]  «  Hugh  R.  Creighton." 

It  was  executed  by  Creighton  on  the  2d  day  of  June, 
1885.  Dickey  was  not  present  when  it  was  signed  by 
Creighton.  It  was  banded  to  James  H.  Creighton  to  be 
delivered  to  Dickey,  and  it  was  actually  delivei*ed  to  him  on 
the  5th  day  of  June,  1885.  At  the  time  of  its  delivery 
Creighton  was  indebted  to  Dickey,  as  stated  in  a  letter  which 
was  delivered  with  the  bill  of  sale,  and  which  was  as  follows: 
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"Djss  Moines,  Iowa,  June  2,  1885. 
"  Digket:  That  mortgage  you  gave  on  that  farm  in  Linn 
township  has  never  been  paid  to  the  eastern  man,  and  is  now 
at  the  Citizens  Bank  here  for  payment.  You  better  make 
the  money  out  of  your  stock,  and  grain,  etc.,  and  pay  it  off. 
The  stock,  grain,  etc.,  will  also  pay  you  what  I  owe  you. 
"Truly,  Hugh  R.  Crmghton." 

Dickey  had  been  in  the  possession  of  the  property  included 
in  the  bill  of  sale,  as  the  agent  of  Creighton.  He  accepted 
the  bill  of  sale  on  the  5th  day  of  June,  1885,  and  from  that 
time  he  held  the  possession  of  the  property,  and  disposed  of 
it  as  his  own.  The  bill  of  sale  transferred  the  title  of  the 
property  to  Dickey,  in  payment  of  Creighton's  obligation  to 
him.  On  the  3d  day  of  June,  1885,  Creighton  executed  to 
Mullins  the  following  instrument  in  writing: 

"JuNB  3,  1885. 

"For  value  received,  I  hereby  sell  and  deliver  to  G.  L. 
Mullins  the  large  brown  mare  and  colt  now  on  my  farm  in 
Jefferson  township,  Polk  county,  Iowa.  And  1  hereby  assign 
to  him  an  account  or  promise  to  give  a  note  for  the  gray  colt 
he  purchased  at  my  sale  last  fall.  The  amount  is  $40,  due 
October  16th,  without  interest,  as  compromised  on.  Mott 
is  hereby  authorized  to  make  the  note  to  you,  or  return  you. 
This  all  to  pay  the  note  I  owe  you  of  $185. 

[Signed]  "Hugh  R.  Cbeighton, 

"Diokbt:     Deliver  this  mare  and  colt  to  G.  L.  Mullins. 
"Truly,  Hugh  R»  Cebiohton." 

This  bill  of  sale  and  the  mare  and  colt  were  delivered  to 
Mullins  on  the  8th  day  of  June,  1885.  He  took  possession 
Df  the  property,  and  sold  the  mare  and  colt  for  $125,  and 
compromised  the  account  on  Mott  for  $35. 

Creighton  was  largely  in  debt,  and  hopelessly  insolvent, 
when  these  instruments  in  writing  were  made.  He  com- 
menced the  transfer  of  his  property  to  his  creditors,  by  bills 
j{  sale  and  deeds,  on  the  2d  day  of  June,  1885,  and  con- 
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tinned  executing  instrumenta  of  that  character  on  the  next 
day.  Each  of  these  instrumente  transferred  specific  prop- 
erty to  a  named  creditor,  and  no  two  of  them  embrace  the 
same  property,  either  real  or  personal.  It  appears  to  have 
been  his  purpose  to  parcel  out  his  property  to  such  of  his 
creditors  as  he  desired  to  secure.  After  doing  this,  and  on 
the  night  of  June  8,  1885,  he  executed  a  general  assign- 
nient  of  other  property  for  the  benefit  of  his  creditors.  This 
general  assignment  was  not  then  delivered  to  the  assignee 
therein  named.  It  was  left  by  Creighton  with  the  notary 
public  before  whom  the  several  instruments  were  acknowl- 
edged, and  who  was  employed  by  Creighton  for  the  purpose 
of  transacting  the  business  for  him.  The  directions  given 
by  Creighton  with  reference  to  the  assignment  were  that  it 
should  be  held  until  he  could  go  east  to  see  his  creditors, 
and  that,  if  he  should  arrange  and  adjust  his  affairs,  the  instru- 
ment was  not  to  be  delivered  at  all.  He  took  his  departure 
the  same  night,  and  has  not  returned,  and  gave  no  further 
direction  as  to  his  afluirs.  The  notary  public  held  the  gen- 
eral assignment  until  June  9,  1885,  when  he  tiled  it  for 
record.  It  will  thus  be  observed  that  the  general  assignment 
did  not  become  operative  until  after  the  defendants  were 
invested  with  the  possession  of  the  property  under  their 
bills  of  sale.  It  further  appears  that  appellants  had  no 
knowledge  that  any  assignment  was  contemplated  until  after 
they  took  possession  of  the  property  under  the  bill  of  sale. 
In  the  month  of  August,  1885,  the  plaintiffs  conceived  the 
idea  that  the  bills  of  sale  held  by  appellants,  and  their  right 
to  the  property  thereunder,  were  wholly  void.  They  com- 
menced actions  in  attachment  against  Creighton,  and  gar- 
nished Dickey  and  MuUins  and  others,  and  took  their 
answers  as  garnishees,  from  which  it  appeared  that  they  had 
disposed  of  the  property  in  satisfaction  of  the  debts  due  to 
them  from  Creighton.  In  December,  1885,  this  action  was 
commenced,  in  which  the  demand  is  made  that  the  bills  of 
sale  and  the  general  assignment  be  declared  to  be  one  and 
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the  same  transaction,  and  that  all  of  them  be  declared  to  be 
null  and  void,  as  constituting  a  disposition  of  the  entire 
property  of  Creighton,  with  the  purpose  and  intent  of  giving 
preference  to  certain  creditors,  and  with  the  purpose  of  cheat- 
ing and  defrauding  creditors.  It  was  also  demanded  that 
plaintiffs  have  judgment  against  appellants  and  other  defend- 
ants for  the  value  of  the  property  received  by  them;  and  on 
the  iinal  hearing  between  the  plaintiffs  and  appellants  a  judg- 
ment was  rendered  against  Dickey  for  $2,300,  and  against 
Mnllins  for  $170,  and  execution  was  awarded  against  them 
for  said  amounts. 

The  plaintiffs  rely  upon  section  2115  of  the  Code  as  author- 
ity for  sustaining  their  judgments.  That  provision  of  the 
law  is  as  follows:  "No  general  assignment  of  property  by 
an  insolvent,  or  in  contemplation  of  insolvency,  for  the  ben- 
efit of  creditors,  shall  be  valid  unless  it  be  made  for  the  ben- 
efit of  all  his  creditors,  in  proportion  to  the  amount  of  their 
respective  claims."  In  other  words,  it  is  sought  by  the 
plaintiffs  to  make  this  statute  perform  the  duty  of  making 
theui  preferred  creditors,  rather  than  the  appellants,  and  to 
the  extent  of  requiring  defendants  to  pay  to  them  every  dol- 
lar received  for  the  property  made  over  to  them  by  Creigh- 
ton. There  is  no  pretense  that  Dickey  and  MuUins  are 
chargeable  with  any  fraudulent  purpose  or  intent  in  the 
transaction,  and  there  is  no  foundation  for  the  claim  that 
they  were  not  bona  fide  creditors  of  Creighton.  Much 
stress  is  laid  upon  the  fact  that  Creighton  was  an  embezzler; 
and  that  he  absconded  with  the  intent  to  evade  the  conse- 
quences of  his  acts;  that  when  he  signed  the  bills  of  sale  he 
intended  to  make  a  general  assignment  for  the  benefit  of 
creditors;  and  counsel  seem  to  be  of  opinion  that  it  is  a 
material  question  whether  Dickey  and  MuUins'  accepted 
these  bills  of  sale  and  the  property  in  payment  of  the  debts 
due  them  from  MuUins,  or  whether  they  were  accepted  as 
mere  securities  for  their  debts. 

We  regard  all  these  considerations  as  immaterial  to   the 
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rights  of  the  parties.  As  we  have  said,  Dickey  and  Mnllins 
acted  in  good  faith.  We  have  set  out  the  bills  of  sale  to 
show  just  what  the  contracts  between  them  and  Creighton 
were.  They  are  absolute  and  unconditional  sales  for  a  cer- 
tain purpose,  which  was  the  payment  of  the  debts  due  by 
Creighton  to  appellants;  and  when  the  bills  of  sale,  and  the 
property  therein  described,  were  received  by  them,  and  sold, 
the  debts  were  paid.  It  is  wholly  immaterial  what  Dickey 
and  MuUins  intended.  Their  intentions  are  controlled  by 
the  acceptance  of  the  bills  of  sale  and  the  property.  Hav- 
ing  accepted  the  bills  of  sale  and  the  property,  they  were 
bound  by  the  terms  of  the  sale  to  them.  Much  is  made  of 
the  fact  that  they  did  not  intend  to  receive  the  property  in 
full  satisfaction,  and  that  they  did  not  surrender  up  the 
notes  and  evidences  of  debt  which  they  held.  In  the 
absence  of  a  fraudulent  purpose  upon  their  part,  these  facts 
are  wholly  immaterial.  In  all  legal  controversies  between 
them  and  Creighton,  and  between  them  and  any  one  attack- 
ing their  title  to  the  property,  the  fact  that  they  took  pos- 
session of  the  property  under  the  bills  of  sale  forever  set- 
tles the  question  of  the  payment  of  the  debts  due  to  them, 
whether  they  retain  their  notes  upon  Creighton  or  not.  By 
accepting  the  property  upon  the  terms  of  the  bills  of  sale, 
their  claims  against  Creighton  were  paid,  and  the  payment 
was  made  before  the  general  assignment  had  any  operative 
force;  before  it  was  delivered,  and  while  it  was  still  under 
the  control  of  Creighton,  and  in  the  hands  of  his  agent.  It 
is  well  settled  that  such  a  transaction  cannot  be  held  void  as 
being  connected  with  a  general  assignment.  It  has  always 
been  held  by  this  court  that  such  a  transaction  is  not  void 
under  section  2115  of  the  Code.  As  is  said  in  Van  PatUn 
V.  BuTTj  62  Iowa,  618:  "The  insolvent,  as  long  as  he 
retains  the  jus  disponendi  of  his  property,  may  appropriate 
it  to  the  payment  of  his  debts,  and  may  prefer  creditors. 
He  may  use  all  of  his  property  in  this  way,  or  he  may  so 
use  a  part,  and  make  a  general  assignment  of  the  remainder." 
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And  aee,  also,  Lampoon  v.  Arnold^  19  Iowa,  479;  Fromine 
V.  JoneSy  13  Id.,  474;  Buell  v.  Buckingham^  16  Id.,  284; 
Aulinan  v.  Aulmarhy  71  Id.,  124;  and  Van  Patten  v.  Burr^ 
55  Id.,  224.  And  some  of  these  cases  hold  that  a  mortgage 
of  property  to  a  creditor  is  as  valid  a  transaction,  under  the 
statute,  as  an  absolute  payment  of  the  debt  by  a  sale  or 
transfer  of  property. 

Our  conclusion  is  that  the  transfer  of  the  property  to  the 
appellants  was  valid,  and  that  it  was  not  affected  by  the  sub- 
sequent recording  of  a  general  assignment,  and  that  the 
decree  of  the  district  court  should  be  reversed.  In  liis 
answer  to  the  petition,  and  in  his  answer  as  garnishee, 
Dickey  stated  that  the  proceeds  of  the  property  sold  to  him 
paid  the  debts  due  to  him,  and  left  a  balance  in  his  hands  of 
$223.51,  and  he  offered  to  account  for  the  same  to  whoever 
was  entitled  thereto;  and  in  his  testimony  on  the  trial  he 
stated  that  he  did  not  think  it  was  right  to  keep  that,  for  it 
did  not  belong  to  him.  This  is  the  extent  to  which  plaint- 
iffs are  entitled  to  judgment  against  him,  and  judgment  will 
be  entered  therefor  in  this  court,  without  interest  or  costs. 

Reyebsed. 


£iNa  V.  Glass  et  al. 

Ross  V.  The  Same. 

Bbownell  v.  The  Sake. 


1.  Appeal:  practice:  ck>n80ljdation  of  actions.  Where  the  questions 

of  fact  and  law  in  neveral  cases  are  the  same,  and  for  that  reason  they  are 
tried  together  in  the  court  below,  though  not  consolidated,  they  may  be 
tried  together  on  appeal  upon  one  record,  and  that,  too,  although  there 
is  but  one  bill  of  exceptions  taken  in  the  trial  court. 

2.  Aasignment  for  Benefit  of  Creditors:  foreign  assignment:  con- 

FLiCT  OF  LAWS.  If  a  deed  of  assignment  for  the  benefit  of  creditors,  made 
in  another  state,  between  parties  residing  there,  and  in  conformity  with 
the  laws  thereof,  be  invalid  under  the  statutes  of  this  state,  or  its  condi- 
tions be  in  conflict  therewith,  it  will  not  affect  the  title  to  lands  conveyed 
thereby  situated  within  this  state. 


94     99 
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8. : :  .  A  deed  of  aftsii^ment  for  the  benefit  of  credit- 
on  may  be  made  in  a  sister  state  by  a  non-resident  of* this  state,  and  if 
its  execution,  acknowledgment  and  conditions  ai'e  in  harmony  with  onr 
statutes,  it  will  be  effectual  to  convey  lands  in  this  state. 

4. : : :  disposition  op  busplus.    An  assignment  for 

the  benefit  of  creditors,  made  between  residents  and  under  the  laws  of 
a  sister  state,  is  not  in  conflict  with  the  laws  of  this  state  on  the  ground 
that  it  provides  that  any  proceeds  remaining  in  the  hands  of  the  assignee, 
after  paying  all  costs  and  expenses,  and  all  debts  that  may  have  been 
proved  against  the  assignor  as  provided  hy  the  statutes  of  that  state,  shall 
be  returned  to  the  assignor, —  where  it  appears  that  the  laws  of  that 
state  and  this  as  to  the  proof  and  payment  of  claims  are  in  substantial 
accord. 

6. : : :  prbfebbncb  of  laborbrb*  wages.    Nor  can 

snch  assignment  be  set  aside  in  this  state,  on  the  complaint  of  a  general 
creditor,  on  the  ground  that  the  statutes  of  the  state  where  made  give 
preference,  in  the  distribution  of  assets,  to  the  wages  of  laborers  and 
servants  earned  within  three  months  preceding  the  assignment;  since 
the  statutes  of  this  state  also  recognize  such  preference,  though,  possibly, 
somewhat  more  broadly. 

6. : : :  juisdiction  of  foreign  court:   land  in 

TOWA.  Where  a  resident  of  another  state,  snbject  to  the  jurisdiction  of 
its  courts,  is  charged  with  trusts  ( as  the  assignee  for  the  benefit  of  credit- 
ors) in  a  deed  conveying  lands  in  this  state,  and  these  trusts  are  in  har- 
mony with  the  statutes  of  this  state,  the  courts  of  that  state,  having  jur- 
isdiction of  the  trustee,  may,  by  its  order  and  decree,  enforce  the  trusts, 
and  the  courts  of  this  state  will  recognize  the  validity  of  such  judicial 
action,  and  will  not  interfere  to  hinder  or  defeat  it,  by  assuming  jurisdic- 
tion of  the  land  which  is  the  subject  of  the  trust,  and  diverting  it  to  other 
purposes. 

7. : : :  claims  not  proved.     A  foreign  assignment 

for  the  benefit  of  creditora  is  not  invalid  in  this  state  on  the  ground  that, 
under  the  laws  of  the  state  where  made,  creditors  who  fail  to  prove  their 
claims  receive  nothing;  since  the  same  is  true  under  the  statutes  of  this 
state. 

8.  : : :  discontinuancb  of  procebdings.    Creditors 

in  Iowa  cannot  have  an  assignment  for  the  benefit  of  creditors,  made  in 
another  state,  set  aside  as  to  lands  in  this  state,  on  the  ground  that,  under 
the  laws  of  the  other  state,  the  proceedings  under  the  assignment  may  be 
discontinued  upon  the  assent  of  the  ajsssignor  and  a  mig'ority  of  the 
creditors,  (no  such  provision  being  found  in  the  statutes  of  this  state.) 
when  no  action  has  been  taken  nnder  such  statutory  provision  to  discon- 
tinue the  proceedings.  [Adams,  Ch.  J.,  and  Sbevers,  J.,  dissenting,] 

9.  :  nature  OF:  extra-territorial  efkkct.  Th«»  right  and  power 

of  any  person  to  execute  a  deed  of  trust,  such  as  an  assignment  for  the 
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benefit  of  his  creditors,  existed  independent  of  statates.  The  statutes 
of  Illinois  and  Iowa  do  not  take  away,  but  only  retrnlate  and  restrict,  this 
right  and  power.  Hence,  an  assignment  in  Illinois  is  not  limited,  as  to 
the  proi>erty  conveyed,  by  the  boandaries  of  that  state,  but  may  convey  to 
the  assignee  lands  in  Iowa.  In  this  respect  assignees  differ  from  execu- 
tors and  others,  who  are  appointed  by  the  court  in  proceedings  in 
invitum, 

10. :  POKEiGN  abbignicent:  misdescription  of  IOWA  land:  cor- 

BECTION  IN  squiTT.  A  foreign  deed  of  assignment  for  the  benefit  of 
creditors  misdescribed  a  tract  of  land  in  this  siate,  which,  from  a  reading 
of  the  whole  deed,  was  evidently  intended  to  be  included.  Held  that  a 
court  of  equity  in  this  state  should  correct  the  deed  in  this  respect,  in  an 
action  by  attaching  creditors  to  set  it  aside. 

11.  : : :  attaching  creditors:  priority.  A  foreign 

assignment  for  the  benefit  of  creditors  which  conveys  all  the  property  of 
the  assignor,  but  misdescribes  a  tract  of  land  in  this  state,  will  carry  the 
title  of  the  land  to  the  assignee  against  subsequent  attaching  creditors, 
even  though  they  have  no  notice  of  the  assignment;  for  they  do  not  stand 
in  the  position  of  subsequent  purchasers. 

Appeals  from  Lee  Circuit  Court. 

WiajNESDAY,  October  26. 

Plamttiffs  brought  actions  by  attachments,  under  which 
certain  lands  in  Lee  county  were  levied  upon.  McDonald 
intervened,  settinc^  up  that  he  was  the  assignee  of  defendant, 
under  a  deed  of  assignment  for  the  benefit  of  creditors,  exe- 
cuted in  pursuance  of  the  laws  of  Illinois,  conveying  all  of 
defendant's  property,  including  the  lands  seized  in  these 
actions.  Under  an  agreement  of  the  parties,  and  an  order 
of  the  court,  the  causes  were  tried  as  equitable  actions.  The 
questions  of  law  and  fact  involved  being  identical  in  all  the 
cases,  they  were  tried  together  as  one  case.  There  was  a  decree 
for  plaintiff  in  each  case,  dismissing  the  intervener's  peti- 
tion. The  intervenor  appeals.  The  causes  are  submitted 
together,  upon  the  same  abstract  and  arguments,  as  one  case. 

Craig^  McCrary  dk  Craig^  for  appellant. 

Anderson^  Davis  <b  Hagerman^  for  appellees. 

Bbok,  J. — I.  The  deed  of  assignment  under  which  the  inter- 
venor claims  to  hold  the  land  is  in  conformity  with  the  stat- 
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utes  of  Illinois,  the  state  of  the  residence  of  the  defendants,  the 
assignor,  the  assignee,  and  two  of  the  plaintiffs.  A  court  of 
that  state,  pursuant  to  the  statutes  thereof,  has,  and  has  exer- 
cised, jurisdiction  in  the  matters  of  the  assignment.  The 
plaintiffs  maintain  that  for  various  reasons  the  assignment, 
as  to  the  lands  in  this  state  conveyed  to  the  intervenor,  is 
inoperative  and  void,  and  the  attachments,  therefore,  hold  the 
property  as  against  the  intervenor.  Upon  this  contention  the 
controlling  questions  in  the  case  arise. 

II.  A  preliminary  question,  raised   by    plaintiffs,    first 
demands  consideration  and  disposition.     It  is  insisted  that, 

for  the  reason  that  the  cases  were  not  consoli- 

l«  appbal: 

sSdation^of"  ^^^^  &8  0^©  ^se,  they  cannot  be  presented  here 
actions.  upon  one  record  or  one  appeal;  that,  as  there  was 

only  one  bill  of  exceptions  taken  in  the  cases,  they  cannot  be 
reviewed  upon  this  appeal.  It  plainly  appears  that  the  ques- 
tions of  fact  and  law  involved  in  the  separate  cases  are  the 
same,  and  that  for  this  reason  they  were  tried  together  in  the 
court  below.  This  was  doubtless  done  for  the  reason  that 
both  time  and  expense  would  be  saved  in  that  manner  of  trial. 
We  can  conceive  of  no  prejudice  which  may  possibly  result  to 
plaintiffs  by  trying  the  causes  together  in  this  court  upon  one 
record.  We  have  no  doubt  that  the  rights  of  all  parties  will 
be  as  carefully  and  successfully  guarded  in  submitting  the 
causes  in  that  manner  as  would  result  from  separate  trials 
upon  separate  records;  and,  in  view  of  the  great  expense  and 
possible  delay  which,  by  reason  of  separate  records  and  trials, 
would  be  incurred  by  the  parties,  and  the  increased  labor  and 
loss  of  time  which  would  be  imposed  thereby  upon  counsel 
and  the  court,  we  are  clear  in  the  opinion  that  the  causes  ought 
to  be  submitted  upon  the  single  record  and  appeal  now  before 
us.  In  these  days  of  great  increase  in  the  expenses  and  time 
consumed  in  the  trial  of  causes,  which  is  felt  to  be  a  burden 
upon  the  people  as  well  as  the  parties  to  the  actions,  the  court 
should  favor  and  enforce  all  lawful  expedients  for  expediting 
litigation,  and  diminishing  expenses  connected  therewith. 
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III.  It  is  not  disputed  that  the  assignment  as  to  the  lands 
within  this  state  is  controlled  by  our  law, —  the  lex  loci  rei 
2.  ASSIGN-        **^^«  This  is  true  touching  matters  involving  the 
efu^f  credit"*  Sufficiency   of  the  deed  of  assignment,  and  the 
assicnim^u^    enforcement  of  its  conditions.     If,  therefore,  the 
lawsj.  deed  be  invalid  under  our  statutes,  or  its  condi- 

tions be  in  conflict  therewith,  it  does  not  affect  the  title  of 
lands  conveyed  thereby  situated  in  this  state.  We  are  there- 
fore required  to  determine  whether  the  deed  of  assignment 
and  its  conditions  are  in  conflict  with  the  statutes  of  this 
state.  The  statement  and  consideration  of  familiar  principles 
of  law  will  lead  to  correct  conclusions  upon  questions  arising 
upon  this  inquiry. 

In  the  absence  of  statutes  respecting  his  rights  and  powers, 
the  owner  of  real  estate  may  make  any  disposition  of  it  by 
deed  which  does  not  conflict  with  the  public  good,  as  recog- 
nized and  protected  by  what  is  called  the  public  policy  of  the 
state,  and  is  not  in  fraud  of  the  rights  of  others.  He  may 
convey  all  of  his  property  in  payment  of,  or  security  for,  his 
debts,  or  of  any  part  of  his  debts;  thus  making  preferences  as 
to  creditors.  He  may  make  a  conveyance  to  a  trustee  for 
these  purposes.  But  the  statutes  of  this  state  restrict  this 
right  and  this  power,  and  declare  that  a  general  assignment 
of  property  for  the  benefit  of  creditors  shall  be  without  pref- 
erences, except  so  far  as  they  are  permitted  by  these  statutes. 
In  order  to  enforce  such  restriction  upon  the  right  and  pow- 
ers of  the  property  owner,  and  protect  his  creditors,  the  stat- 
ute provides  that  assignments  for  the  benefit  of  creditors  shall 
be  under  the  control  of  the  courts  of  the  state,  which  have 
jurisdiction,  by  proper  proceedings,  to  enforce  the  provisions 
of  the  law.  These  assignments  are  made  by  deeds  which  con- 
vey a  trust  estate,  and  clothe  the  grantee  with  the  powers  of 
a  trustee,  subject  to  the  restriction  of  the  statute.  Of  course, 
if  these  trust  deeds  are  in  conflict  with  the  statutes  pertaining 
thereto,  they  are  void. 

Vol.  LXXIII— 14 
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It  cannot  be  donbted  that  a  deed  of  assignment  for  the  bene- 
fit of  creditors  may  be  made  in  a  sister  state  by  a  non-resi- 

,         dent  of  this  state,  and  that,  if  its  ezecation  and 

•  acknowledgment  accord  with  onr  statates,  it  is 

valid.  If  the  conditions  of  such  deed  are  in  harmony  with 
onr  statates,  it  is  valid.  It  is  not  claimed  that  the  execution, 
form  and  acknowledgment  of  the  deed  of  assignment  involved 
in  this  case  fail  to  comply  with  our  statutes.  We  are  of  the 
opinion  that  in  its  terms  and  conditions  it  is  in  substantial, 
not  to  say  perfect,  harmony  with  their  provisions. 

lY.  It  is  insisted  by  plaintiff's  counsel  that  the  deed  of 
assignment  in  question  is  void,  being  in  conflict  with  our  stat- 
utes, for  these  reasons:   It  cx)ntains  the  followina: 


4. 


-:di8po8i-  conditions:    *<If,  after  the  payment  of  all  costs, 

Hon  ol  sur-  *  ' 

plus.  charges  and  expenses  attending  the  execution  of 

the  trust  hereby  created,  and  the  payment  and  discharge  in  full 
of  all  lawful  debts  due  and  owing  by  the  said  party  of  the  lirst 
part,  of  every  kind  and  description,  that  may  have  been  proved 
against  him,  as  provided  in  said  act,  any  part  or  portion  of 
the  proceeds  of  said  sales  and  collections  shall  remain  in  the 
hands  or  control  of  the  said  party  of  the  second  part,  or  his  suc- 
cessors in  trust,  he  shall  return  same  to  said  party  of  the  first 
part."  The  deed  of  assignment  conveys  all  of  the  assignor's 
property  not  exempt  from  execution,  and  is  for  the  payment 
of  all  his  debts.  But  counsel  for  plaintiffs  insist  that  tiie 
clause  above  quoted  limits  payment  of  debts  to  those  which 
"may  have  been  proved  against  him,  as  provided  in  said  act," 
meaning  the  statute  of  Illinois  regulating  assignments  for 
the  benefit  of  creditors.  This  statute  forbids  assignments 
with  preference,  and  requires  all  the  assets  in  the  hands  of 
the  assignee  to  be  devoted  to  the  payment  of  the  debts,  under 
the  approval  and  direction  of  the  proper  court.  The  creditors 
are  required  to  file  their  claims,  and  issues  are  thereon  formed, 
which  are  determined  by  trials  in  the  court.  After  the  expira- 
tion of  three  months,  distribution  of  the  funds  of  the  estate  is 
made  to  the  creditors  proving  their  claims,  and  we  think  that 
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holders  of  claims  proved  at  the  time  of  distribution  receive  all 
the  funds  on  hand.  But  distributions  are  made  from  time  to 
time  in  the  like  manner,  and  all  claims  proved  share  in  such 
distribution.  These  provisions,  and  others,  pertaining  to  the 
acts  and  proceedings  of  the  assignee  in  the  distribution  of  the 
estate,  and  to  the  proof  of  claims,  are  substantially  the  same 
as  those  of  our  statute  pertaining  to  the  same  subject. 

The  Illinois  statute  prefers  the  wages  of  laborers  and  serv- 
ants earned  within  three  months  next  preceding  the  assign- 

__^  raent,  while  our  statute  exempts  earnings  "for 


ence 


of^iSS-  P®^^'**^  services"  within  the  same  time.  In  this 
era' wages.  respect  the  Illinois  statute  is  probably  not  so 
broad  as  our  statute,  and  secures  to  the  general  creditors  more 
nearly  all  the  assets  of  the  assignor  than  does  ours.  But  a 
general  creditor  in  Iowa  cannot  complain  of  this  provision  of 
the  Illinois  statute,  for  it  is  more  to  his  advantage  than  the 
Iowa  statute.  A  creditor  for  personal  services  might  com^ 
plain,  but  it  does  not  appear  that  plaintiffs'  claims,  or  any  one 
of  them,  are  of  that  character.  But  surely  it  cannot  be  pre- 
tended that  the  preference  of  claims  of  laborers  and  servants 
is  in  conflict  with  our  statute,  which  recognizes  such  prefer* 
ence,  and  possibly  goes  somewhat  further.  Our  statute  author<> 
izes  all  preferences  permitted  in  Illinois. 

Counsel  insist  that,  under  the  statute  of  Illinois,  all  the  cred* 
iters  may  not  receive  payment,  for  some  of  them  may  nor  prove 
their  claims.  That  is  true;  but  this  precise  thing  may  result 
under  the  statutes  of  this  state. 

It  will  be  clearly  seen  that  the  trusts  provided  and  created 
in  the  deed  of  assignment  are  completely  in  accord  with  our 

e. J .  statute.      If  enforced,  the  requirements   of  its 

dictton  of  for-  exprcss  provisions  and  its  spirit  will  be  per- 
I'and  Id  Iowa,  formed.  We  must  presume  it  will  be  enforced 
by  the  court  of  Illinois.  The  case  is  this:  A  resident  of 
Illinois,  subject  to  the  jurisdiction  of  its  courts,  is  charged 
with  trusts  in  a  deed  conveying  land  in  this  state.  These 
trusts  are  in  harmony  with  our  statutes.     Surely  the  court 
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of  Illinois,  having  jurisdiction  of  the  trustee,  may,  by  its  order 
and  decree,  enforce  the  trusts,  and  the  courts  of  this  state  will 
recognize  the  validity  of  such  judicial  action,  and  will  not 
interfere  to  hinder  or  defeat  it,  by  assuming  jurisdiction  of  tho 
land  which  is  the  subject  of  the  trust,  and  diverting  it  to  other 
purposes  than  those  prescribed  by  the  trust.  (See  Perry  on 
Trusts,  §§  70,  71,  and  authorities  cited.)  Should  doctrines  be 
recognized  which  support  the  contrary  view,  immense  property 
interests  may  thereby  be  sacrificed.  It  would  be  strange, 
indeed,  if  the  courts  of  this  state  should  hold  as  void  deeds 
of  trust  and  their  enforcement  in  other  states,  all  being 
strictly  in  harmony  with  our  laws,  for  the  reason  that  judg- 
ments and  decrees  for  their  enforcement  must  be,  or  were, 
made  by  the  courts  of  a  sister  state.  Sound  reason,  public 
policy,  and  the  requirements  of  the  law*of  comity  between  the 
states,  forbid  it. 

y.  Counsel  for  plaintiffs  insist,  and  cite  many  authorities 
to  sustain  their  position,  that,  unless  all  the  assets  of  the 

7.  — : i  grantor  under  the  assignment  go  to  his  creditors, 

not  proved,  and  if  any  part  goes  to  the  assignor  before  the 
creditors  are  paid,  the  assignment  is  void.  Doubtless,  coun- 
sel's position  is  correct.  But  the  difficulty  is  that  it  is  not 
applicable  to  the  facts  of  this  case.  Neither  the  deed  of 
assignment  nor  statute  of  Illinois  so  provides.  The  facts  that 
creditors  receive  nothing  who  fail  to  prove  their  claims,  and 
that  upon  the  final  closing  of  the  assignment  any  surplus 
remaining  goes  to  the  assignor,  provisions  common  to  the 
statutes  of  Illinois  and  this  state,  are  not  in  conflict  with  our 
position.  The  law  presumes  that  the  assignor  is  indebted 
only  to  creditors  who  prove  their  claims.  If  any  one  having 
a  valid  claim  fails  to  prove  it,  he  is  barred  of  a  remedy  under 
the  assignment  proceedings. 

Other  discrepancies  between  the  Illinois  and  Iowa  statutes 
than  those  above  referred  to  are  pointed  out  by  plaintiffs'  coun- 
sel. They  pertain  to  the  proceedings  for  the  enforcement  of 
the  trust,  and  do  not  affect  the  rights  of  the  parties  concerned. 
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The  Illinois  statute  provides  that,  upon  the  assent  of  the 
assignor  and  a  majority  of  the  creditors,  the  proceeding  under 

^ . .  the  assignment  may  be  discontinued.      No  such 

tinuMicef^"'  provision  is  found  in  the  Iowa  statutes.  No 
''^'*'®®***"'''  action  has  been  had  under  this  provision,  and, 
until  had,  the  assignment  is  valid,  and  the  trust  will  be 
enforced  substantially  in  accord,  as  we  have  seen,  with  the 
laws  of  this  state.  Surely  the  courts  of  Iowa  will  not  hold 
the  trust  void  for  the  reason  that  it  may  be  discontinued  by 
the  courts  of  Illinois.  The  deed  of  assignment  is  valid,  and 
conveys  a  valid  title  under  our  laws.  Our  courts  will  not 
hold  the  conveyances  void  for  the  reason  that  it  may  be  set 
aside  by  proceedings  in  Illinois,  as  to  persons  and  property 
within  the  jurisdiction  of  that  state.  All  that  need  be  said 
upon  this  point  is  that  the  trust  still  exists,  and  must  be 
enforced,  and  such  enibrcement  will  not  be  in  conflict  with 
the  statutes  of  Iowa.  It  may  be  that,  should  the  Illinois 
courts  attempt  to  discontinue  the  trust,  the  courts  of  this 
state  could  interfere  as  to  property  here;  and  it  may  also  be 
true  that,  in  case  the  trust  is  attempted  to  be  enforced  in  con- 
flict with  the  statutes  of  Iowa  in  any  respect,  our  courts  would 
interpose.  But  upon  these  points  we  express  no  opinion, 
further  than  to  say  that  such  a  view  would  be  more  in  accord 
with  inter  state  comity  than  the  one  urged  by  counsel,  namely, 
that  the  deed  of  trust  ought  to  be  held  void. 

YI.  Counsel  for  plaintiffs  insist  that  the  deed  of  assignment 

can  have  no  force  and  effect  out  of  the  state  of  Illinois,  upon 

the  ground  that,  as  it  is  a  proceeding  authorized 

M4^toriai   ^y  *^®  ^*^®  ^^  Illinois,  it  can  have  no  extra-terri- 
^^^^  torial  effect.     As  we  have  pointed  out,  the  right 

and  power  of  the  grantor  to  execute  the  deed  of  trust  existed 
independent  of  statutes.  The  statutes  of  Illinois,  as  well 
as  of  Iowa,  do  not  take  away  this  right  and  power;  they 
simply  regulate  its  exercise,  and  impose  restrictions  thereon. 
The  assignment  was  wholly  voluntary,  but  subject  to  the 
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restrictions  of  the  Illinois  statute.  The  assignee  was  chosen 
by  the  grantor.  The  statute  made  him  subject  to  its  regula- 
tionSs  He  stands  in  a  diflerent  position  than  do  executors, 
administrators  and  assignees  in  bankruptcy  or  insolvent  pro- 
ceedings. These  are  appointed  by  the  law,  in  proceedings  in 
inviturrhy  and  are  officers  of  the  court  appointing  them.  The 
assignment  is  voluntary,  done  in  the  exercise  of  inherent 
powers  and  rights  of  the  assignor.  The  assignee  acquires  a 
trust  estate  in  the  property  conveyed,  not  by  virtue  of  an 
appointment  as  an  officer  of  the  court,  but  through  the  con- 
veyance to  him  by  the  grantor.  Other  distinctions  between 
the  functions,  rights,  and  powers  of  a  trustee  under  a  deed  of 
assignment  and  the  officers  above  named,  readily  suggest  them- 
selves. They  may  acquire  title  to  lands  in  another  state.  The 
trust  confided  to  them  may  be  enforced  by  the  proper  court 
having  jurisdiction  of  their  persons.  It  will  be  observed  that 
land  is  conveyed  by  the  assignee,  not  by  virtue  of  an  oi-der  of 
a  court,  but  by  virtue  of  the  inherent  power  of  the  holder  of 
the  title.  The  disposition  of  the  fund  arising  therefrom  is 
approved  by  the  court,  but  the  sale  is  not  authorized  by  it. 
We  observe  that  many  cases  cited  by  plaintiffs'  counsel,  which 
involve  proceedings  by  executors,  administrators,  assignees  in 
bankruptcy,  and  assignees  of  insolvents,  do  not  present  rules 
applicable  to  this  case. 

VII.  The  deed  of  assignment  conveys  all  of  the  property 
of  the  assignor,  and  recites  that  it  is  <<  fully  and  particularly 

^Q .  jQj,    enumerated   and  described    in    an   inventory" 

meStTi^"  attached  to  the  deed.  One  tract  of  land  of  25 
iowa*PaiK?:  ^'  acres  was  misdescribed  in  the  inventory.  The 
equity.  grantor  owned  no  other  land  than  this  tract,  and 

the  others  which  were  correctly  described,  in  Lee  county. 
There  can  be  no  doubt  that  the  misdescription  was  a 
mistake,  and  the  recitation  in  the  deed  of  assignment,  and 
other  facts,  clearly  show  the  purpose  to  convey  this  land. 
Equity  will  correct  it,  unless  others  would  be  defeated  of 
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rights  thereby.   A  subsequent  purchaser  without  notice  would 

jj  . be,  but  plaintiffs  are  attaching  creditors  and  can- 

inffcrediSiRi:"  ^^^  ^^^^  the  land.    Their  lien  did  not  attach  to  it, 
priority.  |p^j.  ^YiQ  reason  that  the  equitable  title  was  vested 

in  the  assignee,  who  was  the  purchaser.  An  attaching  cred- 
itor, even  without  notice,  cannot  hold  land  against  a  purchaser 
whose  paper  title  is  defective,  and  is  not  sufficient  to  give 
notice  of  his  claim.  We  are  of  the  opinion  that  the  mistake 
in  the  description  of  the  twenty-five-acre  tract  of  land  ought 
to  be  corrected  as  prayed  for  in  the  intervenor's  petition. 

In  our  opinion,  the  court  below  erred  in  dismissing  the  peti 
tion  of  the  intervener.  A  decree  should  have  been  entered  grant- 
ing him  the  relief  he  prays  for.     The  cause  will  be  remanded 
for  a  decree  in  harmony  with  this  opinion.  Beve&sed. 

Adaks,  Ch.  J.,  (dissenting.)  The  validity  of  a  convey- 
ance of  real  estate  depends  upon  whether  it  conforms  to  the 
laws  of  the  state  in  which  the  real  estate  is  situated.  The 
real  estate  in  question  being  in  Iowa,  the  assignor's  convey- 
ance cannot,  in  my  opinion,  be  regarded  as  valid,  unless  it  is 
in  substantial  compliance  with  the  laws  of  Iowa.  Now,  no 
one,  I  think,  can  properly  claim  that  it  was.  The  mere  form 
of  the  deed  may  have  been  sufficient  under  our  laws,  but  that 
is  not  material.  The  question  is  as  to  the  effect  of  the  deed, 
and  that  is  to  be  determined  by  looking  at  the  law  under 
which  the  assignment  was  made.  It  was  not  only  made  in 
Illinois,  but  the  deed  expressly  provides  that  it  is  made  under 
the  statute  of  Illinois.  It  has  precisely  the  effect  which  the 
statute  of  Illinois  gives  it.  It  is  the  same  as  if  the  provisions 
of  the  statute  had  been  literally  incorporated  into  the  deed. 
Now,  such  a  deed  as  a  deed  of  assignment,  in  Iowa,  for  the 
benefit  of  creditors,  would  have  no  validity.  It  would  be 
void,  by  reason  of  the  provisions  that  the  assignment  pro- 
ceedings shall  be  discontinued  under  certain  circumstances. 
The  conveyance  is  conditional  in  its  character,  for  which  noth- 
ing in  the  laws  of  Iowa  affords  any  warrant. 

Mr.  Justice  Seevers  concurs  with  me  in  this  dissent. 
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^OBOHBIMES  &  Co.  V.  StEWABT. 

1.  ISxpert  Testimony:  as  to  damaoe  to  haics  in  tbansit:  ADsassi- 
BiLiTT.  In  an  action  to  recover  on  account  of  the  unsound  condition 
of  hams  shipped  from  Cooncil  Bluffs,  Iowa,  to  Mobile,  Alabama,  where 
there  was  direct  and  positive  evidence  that  they  were  sound  when 
shipped,  held  that  the  opinions  of  experts  were  admissible  to  prove 
that,  if  they  were  unsound  when  received  at  Mobile,  after  an  ordinary 
transit,  they  must  have  been  unsound  when  shipped.  [Rebd,  J.,  dia^ 
senting,] 

2.   :  EFFECT  of  CABB  BESTOWED  ON  DAHAOED  HAMS.      lu  SUCh  CaSG 

the  opinion  of  an  expert  that,  if  the  hams  were  unsound,  tainted  and 
skippery  when  they  arrived,  ao  care  after  arrival  could  have  madft 
them  choice  and  merchantable,  was  properly  excluded,  since  there  was 
no  pretense  made  by  defendant  that  any  care  could  have  had  that  effect, 
and  so  the  evidence  was  not  pertinent  to  any  issue. 


O    — — :  INQUIRY  INTO  WITNESS     KNOWLEDOB  AND    ABILITY:  LIIHTA- 

TiON.  While  the  weight  of  expert  testimony  often  depends  largely 
upon  the  knowledge  and  ability  of  the  witness,  it  is  not  competent  to 
prove  such  knowled,?e  and  ability  by  other  witnesses,  nor  to  go  into  an 
inquiry  before  a  jury  upon  that  subject,  farther  than  it  can  be  done  by 
an  examination  of  the  witness  himself.  (See  opinion  for  illustration 
and  cases  cited,  and  opinion  on  rehearing  for  cases  distinguished.) 

4.  Sale:  warbanty  by  unauthorized  telbgbaic  of  bookkeeper: 
BATCFiCATioN.  Defendant,  at  Ck)uncil  Bluffs,  Iowa,  sold  hams  to 
plaintiffs,  at  Mobile,  Alabama,  and  shipped  them  by  rail.  While  they 
were  in  transit,  a  bookkeeper  of  defendant,  nob  shown  to  have  any 
authority  beyond  his  clerical  duties,  and  without  the  knowledge  of 
defendant,  telegraphed  to  defendant's  broker  at  Mobile  as  follows: 
**  Hams  were  rigidly  inspected.  Have  parties  pay  draft.  I  will  protect 
them.**  To  this  telegram  the  bookkeeper  had  signed  the  defendant's 
name,  and  upon  the  assurances  contained  in  it,  which  went  further  than 
the  origins  contract  between  the  parties,  plaintiffs  paid  the  draft 
drawn  on  them  for  the  hams.  Held  that  defendant  was  not  bound  by 
the  unauthorized  warranty  contained  in  the  telegram,  and  that  he  did 
not  ratify  the  telegram  by  receiving  and  retaining  the  money  sent  in 
reliance  up3n  it,  since  he  was  entitled  to  receive  and  hold  the  money 
upon  his  original  contract  with  plaintiffs.  {Eadie  v.  Askbaughf  44  Iowa, 
519,  distinguished.) 

Appeal  from  Pottawattamie  Circuit  Court. 

Wednesday,  Ootobeb  26. 

Action  to  recover  for  an  alleged  breach  of  a  contract  ru  the 
sale  of  hams.     The  case  is  bafore  us  upon  a  second  appeal. 
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The  first  decision  is  reported  iu  65  Iowa,  593.  The  plaintiffs 
have  now  amended  their  petition,  and  set  up  an  agreement 
alleged  to  have  been  entered  into  at  the  time  the  plaintiffs 
paid  for  the  hams,  whereby,  as  is  alleged,  the  defendant 
agreed  to  fullj  protect  the  plaintiffs  against  any  damage  or 
loss  which  they  might  snstain  by  reason  of  any  defect  in  the 
hams.  There  was  a  trial  to  a  jury,  and  verdict  and  judg- 
ment were  rendered  for  the  defendant.     The  plaintiffs  appeal. 

Jacob  Sims  and  Fliokinger  Btob.^  for  appellants. 

Sapp  (&  Paaey  and  Lyman  i&  Huntery  for  appellee. 

Adams,  Oh.  J. — The  defendant,  residing  at  Oouncil  Bluffs, 
through  his  agent,  residing  at  Mobile,  Alabama,  took  an 
order  from  the  plaintiffs,  residing  at  Mobile,  for  hams,  to  be 
shipped  to  them  from  Council  Blaffs,  in  the  summer  of  1881. 
Delivery  was  made  to  the  common  carrier  at  Council  Bluffs, 
but  not  in  such  a  way  as  to  constitute  a  delivery  to  the 
plaintiffs,  because  the  defendant  retained  the  title  to  the 
hams,  and  the  right  to  control  the  same.  For  a  statement 
and  discussion  of  the  facts  and  law  relating  thereto,  reference 
is  made  to  the  former  opinion,  It  was  after  the  shipment, 
and  while  the  hams  were  in  transit,  that  the  hams  were  paid 
for  by  the  plaintiffs,  and  the  title  and  right  of  control  were 
transferred  to  them  by  the  transfer  of  tl\e  bill  of  lading. 
The  hams  ordered  by  the  plaintiffs  were  to  be  <^  choice  sugar- 
cured,  canvassed  hams."  The  evidence  tended  strongly  to 
show  that  the  hams  in  question,  at  the  time  of  the  shipment, 
were  of  the  quality  ordered,  and  other  evidence  tended 
strongly  to  show  that,  at  the  time  of  the  arrival  of  the  hams 
at  Mobile,  they  were  tainted  and  skippery.  It  was  held  in 
the  former  opinion  that,  in  the  absence  of  any  special  agree- 
ment, the  defendant's  contract  was  fulfilled  if  the  hams  were 
of  the  quality  ordered  at  the  time  that  delivery  was  made  by 
the  transfer  of  the  bill  of  lading. 
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I.  One  Bichards  was  examined  as  a  witness  in  plaintiffs' 
behalf.  After  testifying  that  he  was  engaged  in  the  grocery 
1  rpE  te "  ^'^^^^^ss  in  Mobile,  and  had  purchased  hams 
SaSnaget^'^  of  the  defendant,  Stewart,  the  same  year  and 
•itfadmiSf?"  about  the  same  season  of  the  year,  and  that  the 
^'"'^'  hams  were  unsound,  tainted  and  skippery  when 

received  in  Mobile,  he  was  asked  a  question  in  these  words : 
"  If  these  haras  of  plaintifiFs'  were  in  about  the  same  condi- 
tion on  or  about  September  1,  1881,  in  Mobile,  as  were  those 
you  received  from  defendant  on  arrival,  you  may  state  from 
your  experience  generally,  in  handling  and  shipping  such 
products  that  season  of  the  year  at  Mobile,  or  other  points 
in  your  region  of  country,  whether  or  not,  in  your  judo^ment, 
if  properly  handled  while  in  transit,  and  received  by  ordin- 
ary route  in  ordinary  time,  they  were  in  good  condition,  and 
merchantable  choice  hams,  when  shipped  from  Council 
Bluffs,  Iowa?"  To  this  the  witness  answered:  "  In  my  judg- 
ment, it  was  impossible  for  them  to  be  in  sound  condition 
when  they  were  shipped  from  Council  Bluffs,  Iowa."  After- 
wards the  interrogatory  and  answer  were  excluded  as  imma- 
terial and  incompetent.  The  exclusion  of  the  evidence  is 
assigned  as  error. 

The  evidence,  to  our  mind,  does  not  show  very  clearly  that 
Bichards'  experience  and  observation  in  the  shipment  of 
hams  at  that  season  of  the  year  from  a  northern  to  a  south- 
ern market  had  been  such  as  to  enable  the  witness  to  prop- 
erly express  an  opinion  as  to  whether  hams  in  good  condi- 
tion will  stand  shipment,  under  the  circumstances  mentioned, 
from  Council  Bluffs  to  Mobile,  or,  what  is,  we  think,  sub- 
stantially the  same  thing,  to  answer  the  question  propounded. 
But  no  question  as  to  the  competency  of  this  witness  to  tes- 
tify as  an  expert  is  raised  in  argument.  We  have,  then, 
merely  to  consider  whether  the  evidence  was  properly  exclu- 
ded upon  the  ground  upon  which  it  was  excluded,  and  that 
is,  upon  the  ground  that  it  was  immaterial  and  incompetent. 
It  appears  to  us  that  the  subject  was  one  for  expert  testi- 


OCTOBER  TERM,  1887.  218 

Forchelmer  &  Co.  y.  Stewart. 

monj.  Those  who  had  been  engaged  in  Buch  shipments,  or 
who  had  had  considerable  observation  of  them,  could,  we 
think,  judge  better  than  the  jurors  whether  sound  hams  will 
stand  shipment,  under  the  circumstances  supposed,  from 
Council  Bluffs  to  Mobile.  Counsel  for  the  defendant  do  not, 
indeed,  deny  that  this  is  so.  The  objection  made  is  that 
there  was  direct  and  positive  evidence  that  the  hams  were 
not  unsound  when  shipped.  But  the  plaintiffs  dispute  the 
correctness  of  the  evidence.  They  contend  that  the  wit- 
nesses must  have  been  untruthful  or  mistaken;  and  they 
introduce  in  rebuttal  the  expert  evidence  tending  to  show 
that,  if  the  hams,  while  canvassed,  were  unsound  and  skip- 
pery  when  they  arrived,  they  must  have  been  so,  to  some 
extent  at  least,  when  they  left  Council  Bluffs.  We  think 
that  the  evidence  was  admissible  for  that  purpose. 

It  must  be  observed  that  the  witness  was  not  asked  to  form 
the  ultimate  opinion  which  the  jury  was  to  form.  He 
was  not  asked  to  form  an  opinion  upon  the  whole  evi- 
dence, as  the  jury  was  to  do,  but  from  his  experience  merely; 
and  the  jury  was  then  to  consider  that  opinion,  in  connection 
with  all  the  other  evidence  in  the  case.  In  our  opinion,  the 
evidence  was  improperly  excluded. 

Another  witness  was  introduced  as  an  expert.  After  tes- 
tifying that  he  was  a  pork-packer  at  Sioux  City,  Iowa,  and 
had  been  engaged  in  shipping  hams  to  a  southern  market  as 
&r  south  as  Mobile,  he  was  asked  a  question  in  these  words: 
*'^  If  about  a  car-load  of  sugar-cured,  canvassed  hams,  of  what 
are  known  as  winter  cured,  packed  in  tierces,  are  shipped  by 
rail  from  Council  Bluffs,  Iowa,  to  Mobile,  Alabama,  in  the 
month  of  August,  and  are  in  transit  about  ten  days,  and 
properly  handled  while  in  transit,  and  on  arrival  in  Mobile 
are  found  to  be  sour,  tainted,  and  full  of  skippers,  what 
would  you  say  was  the  condition  of  such  hams  at  the  date  of 
their  shipment  from  Council  Bluffs?  State  fully,  and  give 
your  means  of  knowledge."  To  this  the  witness  answered: 
"  I  should  say  their  condition  was  bad  at  Council   Bluffs. 
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If  it  had  been  good,  they  would  not  have  been  tainted  and 
become  skippery  in  ten  days.  If  properly  canvassed,  they 
would  not  get  skippery  after  they  were  canvassed,  unless  they 
were  blown  before  they  were  canvassed."  This  evidence  was 
excluded  as  immaterial  and  incompetent,  and  the  plaintiffs 
assign  the  ruling  as  error. 

The  witness  could  not,  of  course,  testify  to  the  condition 
of  the  hams  at  the  date  of  shipment  as  a  fact,  and,  if  the 
interrogatory  could  be  understood  as  calling  for  such  testi- 
mony, it  would  be  objectionable.  But  we  think  that  the 
witness  understood  that  he  was  merely  asked  for  an  opinion, 
based  upon  his  experience,  and  that  the  jury  understood  that 
nothing  but  such  opinion  was  given.  With  this  view,  it 
appears  to  us  that  the  evidence  was  admissible.  What  we 
have  said  would  apply  to  some  other  evidence  admitted,  and 
afterwards  excluded. 

II.  One  Eichards  testified,  in  substance,  that,  if  the  hams 
in  question  were  unsound,  tainted  and  skippery  when  they  . 
2. .  ef-     arrived,  no  care  after  arrival  could  have  made 

b^estowedon    them    choice    and     merchantable.     The    court 
hamsf^  excluded  this  evidence,  and  the  ruling  is  assigned 

as  error.  We  do  not  understand  that  there  has  been  any 
pretense  on  the  part  of  the  defendant  that  the  plaintiffs  were 
guilty  of  negligence  in  failing  to  convert  unsound,  tainted 
and  skippery  hams  into  choice  and  merchantable  hams.  The 
evidence,  therefore,  it  seems  to  us,  was  not  pertinent  to  any 
issue. 

III.  One  Hurlburt  was  introduced  as  a  witness  on  behalf 
of  the  defendant,  and  testified  that  he  was  in  the  employ  of 
3  .  jjj_     the  defendant  as  the  foreman  of  his  house,  and 

wuSbs?*^        that  he  inspected  the  hams  in  question,  and  found 

andlibiiPty:     them  free  from  taint  or  skippers.     Afterwards 

one  Fuller  was  introduced  by  the  defendant  as  a 

witness,  and  was  allowed  to  testify,  against  the  objection  of 

the  plaintiffs,  that  the  witness  Hurlburt  was  a  good  judge  of 

meats,  and  was  regarded  by  the  trade  as  a  competent  inspec- 
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tor.  The  admission  of  this  evidence  is  assigned  as  error. 
We  do  not  think  it  was  competent  to  show  by  Fuller,  either 
Harlbnrt's  reputation  as  an  inspector,  or  what  Fuller's 
opinion  was  of  his  merits.  If  that  were  allowable,  it  would 
have  been  equally  allowable  to  call  witnesses  to  prove  that,  in 
their  opiuion,  Hurlburt  was  incompetent,  or  was  so  regarded 
by  the  trade.  Again,  if  Fuller  could  properly  be  allowed 
to  give  an  opinion  as  to  Hurlbnrt's  merits,  so  as  to  strengthen 
Hurlburt's  testimony  as  a  witness,  we  see  no  reason  why  Ful- 
ler's opinion  could  not  be  impeached  by  showing  by  other 
witnesses  that  he  was  not  qualified  to  judge  of  Hurlburt's 
merits.  Inquiries,  indeed,  of  that  character,  might  be 
extended  indefinitely.  The  weight  of  testimony  often 
depends  largely  upon  the  knowledge  or  ability  of  the  witness; 
but  it  is  not  competent  to  go  into  an  inquiry  before  a  jury 
upon  that  subject,  further  than  it  can  be  done  by  an  examin- 
ation of  the  witness  himself.  {TallU'V.  Kiddy  12  Ala.,  648 ; 
De  Phvs  V.  State,  44  Ala.,  32.)  In  allowing  Fuller  to  tes- 
tify as  to  the  witness  Hurlburt,  we  think  that  the  court  erred. 
IV.  On  the  28d  of  August,  Wilson,  the  defendant's 
agent  or  broker  at  Mobile,  received  a  telegram,  purporting 
^    ,  to   be  sifi^ned   by  the  defendant,   and  in   these 

4.  8ALR :  war-  ©  •'  ' 

SuSorized"'  ^ords:  "Hams  were  rigidly  inspected.  Have 
SoSSeper:  parties  pay  drafts.  I  will  protect  them."  This 
ratification,  t^igg^am  was  shown  by  Wilson  to  the  plaintiffs, 
and  thereupon  they  paid  the  draft  drawn  on  them  for  the 
hams.  Before  the  last  trial,  they  pleaded  this  telegram  as 
constituting  a  warranty  that  the  hams  were  good,  and  would 
remain  so  until  they  should  be  laid  down  at  Mobile.  As 
touching  this  telegram,  the  court  gave  an  instruction  in  these 
words:  "A  copy  of  a  telegram,  claimed  to  have  been 
received  by  the  broker  on  the  23d  of  August,  has  been  intro- 
duced in  evidence,  and  it  is  claimed  by  the  plaintiffs  that 
this  telegram  was  shown  to  them  before  they  paid  for  the 
goods,  and  that  they  were  induced  to  pay  for  them  on  the 
strength  of  tlie  assurance  contained  therein.     Tiie  defendant 
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claims,  with  reference  to  this  telegram,  that  it  was  sent  spe- 
cially with  reference  to  other  parties  and  another  transaction. 
If  this  claim  is  true,  the  telegram  cannot  be  treated  as  con- 
taining a  warranty  of  the  goods  in  question  to  the  plaintiffs. 
It  is  also  claimed  by  the  defendant  that  this  telegram  was 
sent  by  a  clerk,  and  that  he  had  no  authority  to  send  it.  It 
must  be  shown,  before  any  weight  can  be  given  to  this  tele- 
gram, that  it  was  sent  by  the  authority  of  the  defendant,  and 
that  it  referred,  either  to  the  plaintiffs  and  the  merchandise 
purchased  by  them,  or  that  it  referred,  generally,  to  all  the 
parties  with  whom  the  broker  had  made  contracts  for  the 
defendant,  or  all  the  goods  which  he  had  sold  for  him.  If 
the  telegram  was  sent  by  authority  of  the  defendant,  and  it 
referred  either  specifically  to  plaintiffs,  and  the  merchandise 
purchased  by  them,  or,  generally,  to  all  the  parties  with 
whom  the  broker  had  made  contracts,  and  the  goods  he  had 
sold  them,  and  plaintiffs  were  induced  by  the  telegram  to 
pay  for  the  merchandise  which  they  had  contracted  for,  the 
assurance  contained  in  the  telegram  would  continue  the  war- 
ranty of  the  quality  of  the  goods  until  they  arrived  at 
Mobile,  and  the  inquiry  must  be  whether,  at  that  time,  the 
goods  corresponded  in  quality  with  the  warranty,"  The 
giving  of  this  instruction  is  assigned  as  error. 

The  evidence  shows  that  the  defendant  did  not  send  the 
telegram,  nor  sign  it;  but  that  one  Patterson,  a  book-keeper 
and  clerk  of  the  defendant,  sent  it,  and  signed  the  defend- 
ant's name  to  it,  without  the  knowledge  of  the  defendant, 
who  was  then  absent  from  home.  The  plaintiffs  contend, 
however,  that  there  was  evidence  tending  to  show  that  Pat- 
terson was  clothed  at  least  with  apparent  authority  to  send 
the  telegram.  As  to  what  Patterson's  duties  were  we  have 
the  testimonv  of  the  defendant,  which  seems  to  be  undis- 
pnted.  He  testified  as  follows:  <<  Mr.  Patterson's  duties 
were  various.  He  is  my  book-keeper,  and  is  there  to  do  any- 
thing which  I  require  him  to  do;  but  everything  he  does  is 
under  my  instructions.     He  assumed  no  responsibility  in 
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any  way.  I  have  never  given  him  autliority  to  assume  any 
responsibility.  I  never  gave  him  any  instructions  in  refer- 
ence to  making  warranties.  His  business  is  entirely  cler- 
ical." We  see  no  evidence  tending  to  show  that  Patterson 
was  employed  to  sell  hams  or  make  contracts  of  any  kind. 
.  Now,  his  power  to  make  contracts  is  not  inferable  from  the 
mere  fact  of  his  employment  as  clerk  and  book-keeper.  If 
we  should  hold  that  such  power  might  be  inferred  from  such 
employment,  we  should  imperil  nearly  every  large  business 
man  in  the  country.  It  is  true,  men  act  upon  telegrams  in 
important  matters,  and  cannot  know  who  signed  the  original 
telegram  delivered  to  the  transmitting  office.  It  is  probably 
true,  also,  that  employers'  names  are  often  signed  by 
employes.  But  no  one  is  obliged  to  act  upon  a  telegram. 
We  should  not  be  justified,  therefore,  in  holding  that  the 
ordinary  rules  of  agency  are  not  applicable  to  the  sending 
of  telegrams.  It  appears,  then,  that,  under  the  undis- 
puted evidence,  the  instruction  above  set  out  is  quite  as 
favorable  as  the  plaintifiFs  could  properly  ask,  and  even 
more  so. 

But  it  is  said  that  the  receipt  and  retention  of  the  money 
was,  under  the  circumstances,  a  ratification  of  Patter- 
son's act,  under  the  doctrine  of  Eadis  v.  Ashiaughy  44 
Iowa,  519. 

But  the  case  at  bar  differs  from  that  case  in  this:  The 
defendant,  Stewart,  had  made  the  contract  for  the  sale  of  the 
hams,  and,  as  we  must  assume  under  the  verdict,  he  actually 
delivered  the  hams  to  the  plaintiffs  in  good  order  at  the  time 
of  the  transfer  of  the  bill  of  lading.  If  Patterson  made  a 
contract  with  the  plaintiffs,  it  was  something  additional  to 
the  contract  which  Stewart  made,  and  under  which  he 
claimed  the  right  to  hold  the  money  paid. 

Some  other  questions  are  presented;  but  they  will  not 
probably  arise  upon  another  trial,  and  we  omit  to  consider 
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them.     For  the  error  pointed  out  in  the  admission  of  Ful- 
ler's testimony,  the  judgment  must  be 

Kevbrsed. 

Heed,  J.,  dissents  on  the  first  point  discussed   in   the 

opinion. 

Supplemental  Opinion. 

Adams,  Oh.  J. — The  defendant,  in  a  petition  for  rehearing, 
cites  Couch  V.  Watson  Coal  Co.,  46  Iowa,  17,  and  State  v. 
Mat/nes,  61  Id.,  119,  in  support  of  his  position  that  Fuller 
was  properly  allowed  to  testify  that  Hurlburt  was  a  good 
judge  of  meats.  But  neither  of  those  cases  is  like  the  pres- 
ent. In  the  first,  the  question  was  as  to  the  competency  of 
a  certain  employe.  In  the  latter,  the  question  was  as  to 
whether  a  certain  person  who  had  been  allowed  to  testify  as 
an  expert  had  such  character.*  In  the  case  at  bar,  Hurlburt 
was  confessedly  an  expert,  and  Fuller's  testimony  was  not 
admitted  to  show  that  Hurlburt  was  competent  to  testify  as 
an  expert,  but  that,  having  testified  as  such,  his  skill  and 
experience  were  such  as  to  give  his  expert  testimony  great 
weight.  We  still  think  that  Fuller's  testimony  was  improp- 
erly admitted,  for  reasons  stated  in  the  original  opinion,  and 
the  petition  for  a  rehearing  must  be 

OVEBBULBD. 


Ntottm  v.  Raymond. 

1.  Tax  Sale  and  Deed:  koticb  to  redeem:  mistake  in  spbllino 

name:  same  sound.  Where  a  notice  to  redeem  from  a  tax  sale  was 
directed  to  '*Ck>rle8S**  instead  of  '^Gorlis,*'  the  person  to  whom  the 
land  was  taxed,  held  that  the  variance  was  immaterial,  as  the  sound  of 
the  two  names  is  the  same. 

2.  : :  affidavit  of  service:  newspaper  "published" 

in  county.  The  statute  ( Code,  i^  894)  provides  that  service  of  notice 
to  redeem  from  a  tax  sale  may  be  made  **by  publishing  the  same  in 
some  newspaper  printed  in  the  county  in  which  the  land  is  situated.** 
Held  that  an  affidavit  of  the  publication  of  such  notice  in  a  newspaper 
published  in  the  proper  county  was  sufficient, — "published"  being 
equivalent  to  '*  printed,"  as  used  in  the  statute. 
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Ajf>p<fal  froia  Kosauth  District  Court. 

Thursday,  Ootobbe  27. 

AonoN  to  redeem  from  a  sale  of  real  estate  for  delinqnent 
taxes,  and  to  determine  the  title  to  snch  real  estate.  Judg- 
ment for  the  defendant,  and  the  plaintiff  appeals. 

Oeo.  E.  Clarke^  for  appellant. 

E.  j5.  Soper  and  A.  F.  Gaily  for  appellee. 

Seevebs,  J. — The  defendant  claims  title  to  the  real  estate 
in  controversy  under  a  tax  deed,  and  the  plaintiff  claims  the 
same  to  be  invalid  upon  two  grounds. 

I.  The  land  was  taxed  to  *'  H.  Corlis,"  and  the  expiration 
notice  was  directed  to  <'  H.  Corless,"  and,  because  of  such 
1.  TAX  sale       difference,  it  is  claimed  the  conveyance  under 

nutice^ore-     which  the  defendant  claims  is  voidable,  at  least, 
take  In  spell-    But  we  think  otherwise.     There  is  no  perceptible 

lug  naioe : 

same  sound,  difference  in  the  sound  of  "  Corless  "  and  "  Corlis." 
The  names  are  the  sarne^  spelled  slightly  differently ;  but  to 
our  minds  it  seems  clear  that  the  sound  is  precisely  the  same. 
The  notice,  therefore,  is  sufficient. 

II.  It  is  next  objected  that  the  proof  of  the  publication 
of  the  notice  is  not  sufficient,  because  it  is  not  shown  that 

the  newspaper  was   printed   in   the   county   in 

affldaTUof      which  the  land  is  situated.     It  is  provided  by 

service:  news-  *  • 

RsliS^Yn^     statute  that  service  of  the  expiration  notice  may 
county.  ijg  made  '^  by  publishing  the  same  in  some  news- 

paper printed  "  in  the  county  in  which  the  land  is  situated. 
(Code,  §  894.)  It  is  further  provided,  in  the  same  section, 
that  proof  of  the  service  of  the  notice  may  be  made  by  affi- 
davit.    The  material  portion  of  such  affidavit  is  as  follows: 

State  of  loway  Kossuth  County — ss,:     I,  V.  H.  Stongh, 
being  first  duly  sworn,  say  that  I  am  the  agent  of  S.  11.  Kay- 
moud,  the  holder  of  the  certificate  of  purchase  described  in 
Vol.  LXXIII— 15 
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the  foregoing  notice,  and  that  1  served  the  same  on  the  said 
H.  Corless,  *  *  *  by  causing  the  same  to  be 
published  in  the  Algona  Republican,  a  weekly  newspaper 
published    in    said    county,  for    three    consecutive   weeks. 

It  clearly  appears  that  the  notice  was  published  in  the 
Algona  Republican,  a  weekly  newspaper  published  in  Kos- 
suth county.  This  is  sufficient,  unless  it  must  appear  in 
words  that  the  newspaper  was  printed  in  said  county.  The 
statute  seems  to  require  that  the  notice  shall  be  published  in 
a  newspaper  printed  in  the  proper  county.  It  is  true  that 
there  may  be  a  publication  in  the  county,  although  the  news- 
paper may  not  actually  be  printed  there.  But  when  it  is 
said  a  newspaper  is  published  in  any  place,  it  is  meant  and 
intended  that  it  is  actually  printed  in  such  place.  The  affi- 
davit of  proof  of  service  is  sufficient,  for  the  reason  that  the 
word  ''  published,"  as  used  therein,  means  precisely  what  the 
statute  requires,  and  that  is,  that  the  newspaper  was  printed 
in  Kossuth  county.  Affibmed. 


80  170,    MoBSB  &  Sammis  V.  Thb  Ohioaoo,  Rook  Island  &  Pacific 
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116474  Tatlob  &  Co.  v.  The  Same. 


1.  Conditional  Sale:  under  statutes  of  Minnesota:  recording: 
POssEssroN:  bill  of  lading:  good-faith  purchaser.  The  con- 
tracUf  of  sale  in  these  cases  wen  made  in  Minnesota,  and  subject  to  the 
statutes  of  that  state,  which  provide  that  contracts  for  conditional  sales, 
unless  recorded,  shall  be  void,  as  against  subsequent  purchasers  from 
the  vendee,  where  the  possession,  whether  actual  or  symbolical,  as  by  a 
bill  of  lading  of  the  property,  parses  to  the  vendee.  The  plaintiffs  in 
each  case  contracted  to  sell  and  deliver  on  car  at  Minneapolis  a  car  load 
of  wheat,  to  be  inspected  when  delivered,  and  then,  if  found  equal  to 
samples,  to  be  paid  for  in  cash.  The  contracts  were  not  recorded.  The 
wheat  was  loaded  on  the  cars,  and  was  inspected  and  accepted  by  K.. 
who  at  once,  without  paving:  for  it,  shipped  the  same  to  Davenport, 
Iowa,  taking  bills  of  lading  which  named  K.  as  consignor  and  11.  aa 
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consignee.  For  each  car  K.  drew  at  sight  upon  H.,  who  was  his  broker 
at  Davenport*  for  $500,  and  then  attached  the  drafts  to  the  bills  of 
lading,  and  deposited  them  in  a  bank  at  Minneapolis,  thereby  pledging 
the  wheat  represented  by  the  bills  of  lading  for  the  credit  obtained 
npon  the  drafts.  On  the  same  day  K.  drew  against  this  credit  to  pay  a 
note  of  $1,000  which  he  was  owing  the  bank,  and  the  note  was  deliT- 
ered  to  him.  H.  accepted  the  drafts,  but,  being  notified  by  plaintiffs 
nob  to  pay  them,  and  that  the  wheat  belonged  to  them,  he  never  paid 
them ;  nor  did  he  ever  receive  the  wheat,  because  plaintiffs  replevied  it 
in  these  cases,  and  converted  it  to  their  own  use.  Held  that,  by  the 
terms  of  the  contract  between  plaintiffs  and  K.,  neither  the  title  nor  the 
possession  of  the  grain  was  to  pass  to  E.  until  payment  was  made,  but 
that  the  possession  did  pans  without  payment,  sulq'ect,  however,  to  he 
terminated  at  the  option  of  plaintiffs,  who  still  retained  the  title,  but 
that,  before  such  option  was  exercised,  the  bank  became  a  bona  fide 
holder  for  value  of  the  bills  of  ladmg,  and  of  the  property  which  they 
represented,  notwithstanding  the  bills  were  not  endorsed,  and  that, 
under  the  said  statute  of  Minnesota,  it  was  entitled,  as  an  intervener 
in  these  cases,  to  judgment  against  each  of  the  plaintiffs  and  the  sure- 
ties  on  his  replevin  bond  for  the  amount  due  on  one  of  the  drafts;  also 
that  such  judgment  was  an  extinguuhment  of  H.'s  liability  to  the  bank 
as  acceptor  of  the  drafts,  as  well  as  of  any  interest  he  might  have  in  the 
subject  of  the  controversy. 

Appeal    from    Scott    Cirouit     CovH — Hon.    Nathaniel 

FsENOH,  Judge. 

Thubsday,  October  27. 

These  actions  involve  the  same  questions,  and  were  tried 
in  the  court  below  as  one  case,  and  are  submitted  upon 
appeal  upon  one  abstract  and  argument.  The  cases  involve 
the  question  whether  certain  acts  of  the  parties  invested  a 
partnership  known  as  "TV.  Kelley  &  Co."  with  such  an 
interest  in  two  car  loads  of  wheat  as  that  third  persons  deal- 
ing with  them  as  owners  thereof  are  entitled  to  be  protected 
against  the  claim  of  plaintiffs  thereto.  There  was  one  ques- 
tion of  fact  in  the  cases  submitted  to  a  jury,  and  upon  the 
return  of  a  verdict  all  other  questions  were  then  submitted 
to  the  court.  The  judgment  was  against  the  plaintiffs,  and 
they  appeal. 

Heim  <&  Hirschl^  for  appellants. 

Murphy  c&  Gould  and  James  W.  Zawrenccy  for  appelless. 
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RoTHROoK,  J. — ^The  learned  jud^  before  whom  the  case 
was  tried  made  and  filed  in  the  case  a  finding  of  facts  and 
his  conclusions  of  law,  and,  as  the  facts  are  somewhat 
involved,  and  cannot  be  briefly  stated  so  as  to  be  understood, 
and  as  the  conclusions  of  law  appear  to  us  to  be  stated  with 
remarkable  clearness,  we  here  insert  all  of  the  findings  of  the 
court : 

"  In  these  cases,  which  were  tried  together  by  consent  of 
the  parties,  all  questions  of  law  and  fact  were  submitted  to 
the  court  for  determination,  with  the  exception  of  one  ques- 
tion of  fact,  which  was  submitted  to  the  jury,  with  instruc- 
tions by  the  court  relative  to  such  questions.  The  question 
of  fact  submitted  to  the  jury  is  hereinafter  referred  to  and 
set  forth. 

"FINDINGS   OF  FACT. 

"The  plaintiffs  in  each  case, grain  dealers  residing  at  Min- 
neapolis, Minnesota,  sold  to  another  firm  of  grain  dealers, 
(Kelley  &  Oo.,)  residing  at  the  same  place,  on  April  1,  1884, 
a  car  load  of  wheat.  The  contract  of  sale  was  oral,  and  as 
follows:  PlaintiflB  agreed  to  sell  and  deliver  a  car  load  of 
wheat,  like  a  sample  shown,  to  Kelley  &  Co.,  loaded,  in 
Morse  &  Sammis'  oase,  on  a  car  of  the  Burlington,  Cedar 
Bapids  &  Northern,  or  Chicago,  Bock  Island  &  Pacific  Bail- 
vray  Co.,  and  in  Taylor  &  Co.'s  case,  on  a  car  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Co.,  for  which  Kelley  &  Co. 
agreed  to  pay  ninety  cents  per  bushel.  Such  sales,  accord- 
ing to  the  custom  prevailing  at  Minneapolis,  are  cash  sales, 
payment  and  delivery  to  be  concurrent  acts,  and  such  a  con- 
struction would  also  be  placed  on  the  contract  by  the  law  in 
the  absence  of  such  custom,  as  it  is  evident  that  both  par- 
ties contemplated  a  cash  sale.  According  to  the  custom,  and 
also  according  to  what  the  law  is  in  the  absence  of  such  cus- 
tom, tlie  vendee  has  the  right  to  inspect  the  grain  after  it  is 
placed  in  the  car,  before  accepting  and  paying  for  it,  in  order 
that  he  may  reject  it  if  it  is  not  in  accordance  with  the  sam- 
ple.    The  said  plaintiffs  directed  the  delivery  of  the  car  load 
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of  grain  to  Kelley  &  Oo.  by  directing  the  elevator  company 
having  custody  of  their  grain  to  load  the  car  for  Kelley  & 
Co.  In  pursuance  of  this  order,  the  elevaJbor  company 
loaded  the  car,  and  delivered  it  to  Kelley  &  Co.  It  is  not 
shown  that  Kelley  &  Co.  were  guilty  of  any  fraud  in  pro- 
curing the  contract  of  sale  or  the  delivery  of  the  grain. 

"Kelley  &  Co.  received  the  grain  from  the  elevator  com- 
pany, inspected  and  accepted  it,  and  on  the  same  day  ship- 
ped it  to  George  Herman,  at  Davenport,  Iowa,  taking  a  bill 
of  lading  for  each  car  load  from  the  railroad  company  by 
which  it  was  shipped,  in  which  they  were  named  as  con- 
signors, and  George  Herman  as  consignee.  On  the  same 
day,  in  order  to  borrow  money,  they  attached  each  bill  of 
lading  to  a  sight-draft  on  Herman  for  $500,  and  discounted 
both  drafts  at  the  First  National  Bank  of  Minneapolis.  The 
bill  of  lading  was  attached  to  each  draft  by  Kelley  &  Co., 
with  the  intention  of  pledging  the  grain  as  security  for  the 
payment  of  the  draft,  and  the  draft  was  discounted,  and  the 
money  was  placed  to  the  credit  of  Kelley  &  Co.  by  the  bank 
in  good  faith,  and  in  reliance  on  the  delivery  of  the  bill  of 
lading  as  constituting  a  pledge  of  grain.  On  the  same  day 
Kelley  &  Co.  paid  (by  check  on  the  bank)  a  note  for  $1,000 
which  they  owed  the  bank,  and  which  was  given  up  to  them. 
The  credit  given  for  the  drafts  was  drawn  against  by  the 
check. 

"  The  bank  sent  the  drafts  to  Herman,  at  Davenport,  who 
accepted  them  in  good  faith,  relying  on  the  bills  of  lading. 
After  acceptance,  Herman  was  notified  by  plaintiffs  not  to 
pay  the  drafts,  and  that  they  owned  the  grain.  It  does  not 
appear  in  what  state  the  grain  was  at  the  time  of  acceptance 
of  the  drafts.  The  drafts  were  never  paid,  the  grain  never 
delivered  to  Herman,  but  the  same  was  taken  by  the  said 
plaintiffs,  respectively,  on  the  writs  of  replevin  in  these  causes, 
and  converted  to  their  use.  Herman  was  acting  as  a  com- 
mission merchant  or  factor  for  Kelley  &  Co.,  and  had  not 
a£:i*eed  to  buy  the  grain  in  question.     It  was  his  habit  to 
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pay  drafts  drawn  by  Kelley  &  Oo.  against  shipments  to  him, 
and  to  sell  the  grain  for  them,  deducting  from  the  proceeds 
his  advances  and^commissions. 

"  It  is  conceded  that  the  contracts  of  sale  to  Kelley  &  Co. 
were  not  recorded,  as  required  by  1  St.  at  Large,  Minn., 
1873,  p.  717,  §  22,  which  statutes  were  offered  in  evidence. 

*'  The  question  whether  or  not  plaintiffs  waived  the  condi- 
tion that  titld  should  not  pass  to  Kelley  &  Co.  until  payment, 
was  submitted  to  the  jury,  and  the  jury  found  that  the  con- 
dition was  not  waived.  It  is  consequently  not  necessary  to 
detail  the  circumstances  under  which  tlie  grain  was  delivered 
to  Kelley  &  Co.  *  The  court,  however,  finds  that,  while  such 
delivery  was  not  a  waiver  of  the  condition,  it  was  a  complete 
delivery  of  possession,  as  distinguished  from  permitting 
Kelley  &  Co.  to  inspect  or  have  manual  custody  of  the  grain 
while  in  the  possession  of  plaintiffs.  It  was  a  complete 
delivery  of  possession  and  control  of  the  grain  for  the  time 
being,  and  until  plaintiffs  might  reclaim  possession;  but,  as 
was  found  by  the  jury,  such  possession  was  not  given  with 
the  intention  of  waiving  the  condition  that  the  title  should 
not  pass  until  payment,  which  was  never  made. 

"From  the  foregoing  facts,  the  court  draws  the  following 
conclusions:  When  the  contract  in  question  was  entered 
into,  it  was  an  agreement  for  a  future  sale  on  certain  condi- 
tions. On  the  part  of  plaintiffs  the  agreement  by  them  to  sell 
and  deliver  was  conditional  upon  payment  being  made  at  the 
time  of  such  sale  and  delivery.  Their  agreement  was  to  trans- 
fer both  ownership  and  possession  upon  condition  of  payment 
being  made  when  such  transfer  was  made.  They  did  not 
agree  to  transfer  either  possession  or  ownership  prior  to  such 
payment.  On  the  part  of  Kelley  &  Co.  the  contract  was  an 
agreement  by  them  to  pay  for  the  grain  upon  transfer  of 
ownership  and  possession,  and  they  were  entitled  to  inspect 
the  grain  before  accepting  such  transfer,  and  could  reject  it, 
if  not  equal  to  sample. 

"  Plaintiffs  might  waive  the  condition  that  the  possession 
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should  not  be  transferred  until  payment,  without  waiving  the 
condition  that  title  should  not  pass  until  payment,  just  as 
they  might  have  contracted  in  the  tirst  instance  to  deliver  the 
grain  at  once,  but  to  retain  the  ownership  until  payment 
therefor.  In  other  words,  delivery  of  possession  does  not 
necessarily  include  the  transfer  of  ownership.  {Thorpe  v. 
Fowler^  57  Iowa,  541.)  Had  they  originally  agreed  to 
deliver  at  once,  title  to  remain  in  them  until  payment,  which 
should  be  made  on  demand,  they  would  have  been  in  sub- 
stantially the  same  condition  that  they  were  in  when  the}^ 
delivered  the  grain;  waiving  the  retention  of  })ossession,  but 
not  waiving  the  retention  of  ownership  until  payment.  By 
waiving  their  right  to  retain  possession  until  payment,  they 
voluntarily  transformed  their  executory  agreement  into  a 
conditional  sale  partly  executed.  (Benj.  Sales,  [4th  Amer. 
Ed.  by  Oorbin,]  §§  360-362;  Thorpe  v.  Fowler,  supra.) 

"  After  the  delivery  and  the  acceptance  by  Kelley  &  Co., 
plaintiffs  had  performed  all  that  was  to .  be  done  on  their 
part,  and  could  at  once  have  sued  Kelley  &  Co.  for  the  price 
of  tne  grain,  and  the  delivery  and  acceptance  would  have 
taken  the  case  out  of  the  statute  of  frauds.  While  the  ven- 
dors were  under  no  obligation  to  deliver  the  grain  prior  to 
payment,  it  was  a  delivery  under  the  contract,  merely  made 
sooner  than  the  vendors  were  bound  to  make  it.  As  the 
title  was  not  to  pass  till  payment,  the  vendors  had  the  right 
to  reclaim  possession  from  the  vendees  at  any  time,  in 
default  of  payment;  but  upon  such  payment  the  title  would 
immediately  pass  to  the  vendee  without  any  act  on  the  part 
of  the  vendors.  While  this  possession  of  the  vendees  prior 
to  payment  was  subject  to  termination  at  any  time  by  the 
vendors,  and  was  temporary  in  its  nature,  and  not  intended 
by  the  vendors  to  be  otherwise,  yet  it  was,  nevertheless,  until 
terminated,  a  rightful  possession  by  the  vendee  under  the 
contract;  and,  in  case  of  trespass  to  the  property,  suit  might 
have  been  brought  by  the  vendees.  (Benj.  Sales,  [4th  Amer, 
Ed.  by  Corbin,]  §  426;  Benj.  Sales,  §§  319-335.) 
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"Such  being  the  rights  of  the  parties  to  the  contract,  it 
remains  to  ascertain  the  rights  of  purchasers  I'roiu  the  ven- 
dees. In  some  states,  as  in  New  York,  Illinois  and  Pennsyl- 
vania, it  is  held  that  a  purchaser  for  value  in  good  faith  from 
the  vendee  in  possession,  under  such  a  contract  as  this, 
acquires  a  right  to  tbe  property  superior  to  that  of  the  owner. 
In  this  state,  and  other  states,  the  common  law  prevailed, 
that  a  man  could  give  no  greater  right  to  property  than  he 
had.  To  remedy  the  evils  often  resulting  from  the  applica- 
tion of  the  common-law  rule,  statutes  were  framed  in  this 
and  other  states  for  the  protection  of  purchasers  and  credit- 
ors of  the  vendee  in  possession  of  the  property  under  a  con- 
ditional sale.  The  statute  of  Minnesota,  which  was  intro- 
duced in  evidence,  is  such  a  statute.  That  statute,  (see  1  St. 
at  Large,  Minn.,  p.  717,  §  22,)  unlike  the  Iowa  statute,  does 
not  require  that  the  vendee  should  be  in  the  ^dotual  posses- 
sion ^  of  the  property  pursuant  to  the  contract.  In  cases  of 
isales  procured  by  fraud,  and  in  cases  of  conditional  sales,  in 
those  states  where  the  innocent  purchaser  is  protected  irre- 
spective of  any  statute  on  the  subject,  the  possession  of  the 
vendee,  when  the  rights  of  the  creditor  or  innocent  purchaser 
attach,  need  not  be  an  actual  occupancy  or  custody  of  the 
property.  Possession,  symbolized  by  a  bill  of  lading,  is  the 
same  as  actual  possession.     (Coleb.  Ool.  Sec.  §§  379,  380.) 

"  It  is  not  likely  that  the  supreme  court  of  Minnesota  will 
add  to  the  statute,  and  so  construe  it  as  to  require  actual 
manual  possession  of  the  property  in  the  vendee,  when  the 
statute  is  silent  in  regard  to  possession  by  the  vendee.  In 
this  case  the  intervenor  bank  in  good  faith  gave  value  for  the 
property  symbolized  by  the  bills  of  lading.  The  giving  of 
the  credit,  and  the  use  of  that  credit  by  Kelley  &  Co.,  to 
cancel  their  note,  made  the  transaction  the  same,  in  legal 
effect,  as  the  receipt  of  the  bills  of  lading  in  payment  of  the 
note;  and  such  a  payment  constitutes  the  bank  a  holder  for 
value  of  the  bills  of  lading,  and  the  property  they  repre- 
sented.    Creditors  who  do  not  give  value,  but  merely  levy 
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an  attacliment  or  execution,  are  protected ;  and  a  purchaser 
who  receives  the  property  in  payment  of  an  existing  debt  is 
in  a  more  favorable  position,  and  is  even  more  entitled  to  the 
protection  of  the  statute. 

"  By  discounting  the  drafts,  the  bank  became  thQ  owner  of 
the  property  represented  by  the  bills  of  lading;  and  the  fact 
that  the  bills  were  not  endorsed  is  immaterial.  (Coleb.  Col. 
Sec.  §§  382,  383;  Btink  of  Minnesota  v.  Luttgen^  29  Minn., 
363;  S.  C,  13  K  W.  Rep.  151;  Holmes  v.  Bailey,  92  Pa. 
St.,  57;  Emery  v.  Bank,  25  Ohio  St.,  360.)  The  bank 
became  the  owner  of  the  grain,  however,  merely  as  pledgee, 
and  as  security  merely  for  the  payment  of  the  drafts.  The 
intervenor,  Herman,  by  accepting  the  drafts,  became  liable 
to  the  bank.  {Hoffman  v.  Bank  of  Milwaukee,  12  Wall., 
181,  and  cases  cited.)  But  by  such  acceptance  he  did  not 
become  the  owner  of  the  grain,  but,  upon  payment  of  the 
draft,  he  would  succeed  to  the  ownership  of  the  grain  to  the 
extent  of  such  payment.  The  recovery  by  the  bank  in  this 
case  will  extinguish  the  draft,  the  liability  of  Herman 
thereon,  and  whatever  contingent  interest  he  may  have  in 
this  controversy.  It  is  accordingly  found  that  the  intervenor 
bank  recover  of  plaintiffs,  in  each  case,  the  amount  due  on 
said  draft,  and  that  the  draft  be  delivered  up  to  the  clerk  of 
the  court  for  cancellation  upon  payment  of  this  judgment, 
which  may  be  entered  in  favor  of  bank.  These  findings  of 
fact  and  law  are  made  in  each  of  said  causes. 

"  The  plaintiffs  and  intervenors  except. 

"  Nath.  Fbenoh,  Judge." 

It  appears  to  us  that  the  decision  of  the  circuit  court,  and 
the  reasoning  and  grounds  upon  which  it  is  based,  are  cor- 
rect. The  findings  of  fact  and  opinion  of  the  court  are 
attacked  by  appellants'  counsel  in  a  learned  and  ingenious 
argument,  which  we  need  not  discuss.  The  reasoning  of  the 
trial  judge  appears  to  us  to  be  a  complete  answer  to  the  posi- 
tions taken  by  counsel.  Very  great  reliance  is  placed  by 
counsel  upon  the  case  of  Budlong  v.  Cottrell,  64  Iowa,  234. 
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It  is  claimed  that  the  cited  case  is  conclusive  in  appellants 
favor.  We  do  not  so  regard  it,  and  we  deem  it  sufficient  tc 
say  that  in  that  case,  until  settlement  was  made  for  the  goods 
not  only  the  title  and  ownership,  but  the  "  right  of  posses, 
sion,^^  was  to  remain  in  the  vendor.  In  the  case  at  bar  the 
possession  and  right  of  possession  was  in  Kelley  &  Co.,  and 
this  right  of  possession  was  in  pursuance  of  the  contract  of 
sale. 

Appellees  ask  that  judgment  be  rendered  against  the  sure- 
ties in  appellants'  replevfn  bond.     We  can  see  no  objection 

to  such  a  judgment,  and  it  is  so  ordered. 

Affibmed. 


Jones  v.  Merrill. 


iS  nt  ^-  Judgment  by  Default:  right  to:  discretion  of  court.    The 

question  of  allowing  defaults,  and  of  setting  them  aside,  is  largely 
within  the  discretion  of  the  courts;  (WesiphaX  v,  Clark,  46  Iowa,  262;) 
but  the  poh'cy  of  the  law  is  to  allow  the  trial  of  actions  upon  their 
ments.  Accordingly,  where  plaintifp  's  petition  was  filed  ten  days,  bnt 
not  ten  clear  days  before  the  first  day  of  the  term,  and  on  the  fifteenth 
day  of  the  term,  the  defendant  having  failed  to  appear,  plaintiff 
demanded  a  default  and  judgment  thereon,  but  the  court  refused  the 
same,  but  made  no  other  order  in  the  case,  and  about  two  months  after- 
wards defendant  appeared  and  filed  an  answer  taking  issue  on  the 
merits,  held  that,  upon  an  appeal  from  such  refusal,  plaintiff  was  not 
entitled  to  an  order  remanding  the  cause  with  directions  to  allow  the 
default,  with  leave  for  plaintiff  to  prove  his  demand  and  have  judgment 
therefor.  It  would  seem  that  it  was  the  rule,  or  at  least  the  custom,  of 
the  lower  court  in  this  case  to  require  petitions  to  be  filed  ten  clear  days 
before  the  first  day  of  the  term,  and,  if  not  so  filed,  to  regard  the  next 
term  as  the  appearance  term. 

Appeal  from  Polk  District  Court. 

Thursday,  October  27. 

This  action  is  founded  upon  a  claim  against  the  defendant, 
which  the  plaintiff  alleges  was  assigned  to  him  by  the  Des 
Moines  &  Minnesota  Railroad  Company.     The  court  refused 
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ail  application  for  a  default  and  judgment  against  the  de- 
fendant, upon  the  ground  that  the  petition  had  not  been 
tiled  ten  days  before  the  term.  The  plaintiff  claims  that  under 
the  facts  this  ruling  was  erroneous,  and  he  appeals. 

Baker,  Bishop  df  Hdshina,  for  appellant. 
G.  C.  (&  C.  L,  NouTBe,  for  appellee. 

RoTHBOOK,  J. — It  appears  from  the  record  that  the  petition 
was  filed  on  Friday,  the  29th  day  of  October,  1886.  The 
next  term  of  the  court  commenced  on  Monday,  November  8, 
18S6.  The  defendant  did  not  appear  to  the  action,  and  on  the 
22d  day  of  November,  1886,  the  plaintiff  demanded  a  default 
and  judgment.  The  court  was  of  opinion  that  the  petition 
was  not  filed  "ten  days  before  the  term,"  as  required  by 
section  2600  of  the  Code,  and  refused  the  default;  but  did 
not  dismiss  nor  continue  the  cause,  and  no  judgment  was 
rendered  against  the  plaintiff  for  costs.  On  the  3d  day  of 
January,  1887,  the  defendant  filed  a  motion  for  security  for 
costs,  which  was  overruled  on  the  28th  day  of  January,  1887. 
On  the  29th  day  of  the  same  month  the  defendant  filed  an 
answer.  The  plaintiff  appeals  from  the  order  refusing  a  judg- 
ment by  default.  The  motion  for  security  for  costs  was  filed 
before  the  appeal  was  taken.  The  question  as  to  whether 
the  petition  was  filed  in  time  to  authorize  a  default  need  not 
be  determined  upon  this  appeal.  The  district  court  appears 
to  have  been  of  opinion  that  it  was  not  filed  in  time,  but  did 
not  dismiss  the  case,  as  provided  by  section  2600  of  the  Code. 
The  effect  of  the  refusal  to  enter  the  default  and  judgment 
was  merely  a  postponement  of  the  time  for  the  defendant  to 
plead  to  the  action. 

The  question  of  allowing  defaults,  and  of  setting  them  aside, 
is  largely  within  the  discretion  of  the  courts.  {WestpKal  v. 
Clark,  46  Iowa,  262.)  The  policy  of  the  law  is  to  allow  the 
trial  of  actions  upon  their  merits.  It  is  claimed  in  argument 
that  ic  was  the  practice  and  ruling  of  the  district  court  to 
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require  the  petition  to  be  filed  ten  clear  days  before  tshe  term, 

and,  if  not  filed  within  that  time,  to  regard  the  subsequent 

term  as  the  appearance  term.     It  seems  that  the  court  must 

have  thought  such  to  be  the  proper  rule,  or  the  action  would 

have  been  dismissed.     Under  such  circumstances,  if  a  default 

had  been  entered,  it  would  have  been  the  undoubted  right  of 

the  defendant  to  have  it  set  aside,  and  answer  on  the  merits. 

He  did  answer,  and  we  think  as  there  was  a  full  issue  on  the 

merits,  presented  within  a  reasonable  time^  the  plaintiff  is  in 

no  position  to  complain.     His   demand   is    that   we   shall 

remand  the  cause,  with  directions  to  enter  a  default,  with 

leave  to  appellant  to  prove  up  and  have  judgment  for  his 

demand.     We  do  not  think  that,  under  the  facts  of  the  case, 

we  would  be  warranted  in  disposing  of  the  controversy  in 

any  such  a  summary  manner. 

Affirmed. 


Miliar  y.  Chambers. 

1.  Partnership:  renunciation  of  bt  partner  is  eztinguishubnt  of 
INTEREST.  A  partner,  by  renouncinfi^  the  partnership  and  opposin^^  it, 
will  be  considered  as  having  repudiated  his  contract  with  his  partners, 
and  will  become  as  to  them  a  stranflrer,  and  he  can  no  lonprer  set  up  and 
enforce  againsi  them  the  contract  which  by  his  acts  he  has  denied,  and  in 
this  case,  held  that  he  could  not  set  up  the  partnership  for  the  pur- 
pose of  lay^nff  claim  to  a  portion  o^  what  he  alleged  to  be  the  assets  of 
the  firm.    (See  opinion  for  facts  of  case.) 

Appeal  from  Polk  Distriot  Cowrt — Hon.  W.  F.  Oonrad, 

Judge. 

Thursday,  October  27. 

AonoN  in  chancery  to  settle  a  copartnership.     There  was 
a  decree  for  plaintiff;  both  parties  appeal. 

C.  C.  Nourae  and  J.  M.  St.  John^  for  plaintiff. 
Parsons  <&  Perry^  for  defendant. 


\ 
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Beck,  J. — I.  The  petition  alleges  that  defendant  orally 
agreed  to  become  a  partner  with  plaintiff  in  the  business  of 
securing  privileges  for  mining  coal,  prospecting  for  coal,  and 
taking  leases  of  coal  lands;  and  subsequently  the  terms  of 
the  agreement  were  stated  by  defendant,  in  a  letter  to  plaint- 
iff, which  need  not  be  particularly  stated  here.  It  is  alleged 
that  business  under  this  agreement  was  prosecuted,  and  cer- 
tain privileges  and  options  for  mining  were  secured,  and 
labor  and  money  expended  and  debts  incurred.  A  privilege 
to  prospect  upon  lands  owned  by  T.  E.  Brown  was  secured, 
and  the  parties  entered  thereon,  and  expended  money  and 
labor  in  prospecting.  Brown,  claiming  that  the  plaintiff 
and  defendants  had  abandoned  the  work,  and  surrendered  all 
rights  acquired  from  him,  took  possession  of  the  land,  and 
denied  the  parties  the  right  to  enter  thereon  and  prosecute 
the  business  of  prospecting.  Thereupon  defendant,  in  his 
own  name,  brought  a  suit  against  Brown  to  recover  damages 
for  his  wrongful  acts  in  preventing  Chambers  from  sinking 
a  shaft  upon  the  land  of  Brown,  and  recovered  a  judgment 
for  $3,600  in  the  action.  Plaintiff  alleges  that  this  judg- 
ment is  of  the  assets  of  the  copartnership  existing  between 
him  and  defendant,  which  is  denied  by  defendant,  who 
refuses  to  account  therefor  as  partnership  assets.  The  plaint- 
iff asks  that  this  judgment  be  regarded  as  partnership  assets, 
and  that  an  account  be  taken  of  the  partnership  property  and 
debts,  and  a  decree  be  entered  providing  for  the  payment  of 
such  sums  as  may  be  found  due  him.  The  defendant  denies 
the  allegations  of  the  petition. 

The  district  court  found  the  existence  of  the  copartner- 
ship, and  by  decree  settled  the  same,  awarding  to  plaintiff 
$6S2.75.  Both  parties  appeal,  the  plaintiff  complaining  of 
certain  allowances  made  in  the  settlement  as  stated  in  the 
decree,  and  the  defendant  denying  plaintiff's  rights  to  recover 
any  sum. 

II.  Many  questions  and  points  are  discussed  by  the  par- 
ties.    We  iind  it  unnecessary  to  notice  more  than  one,  the 
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determination  of  which,  in  view  of  the  conclneion  we  reach 
is  decisive  of  the  case.  Plaintiff,  as  we  have  shown  in  the 
statement  of  the  allegations  of  the  petition,  bases  his  claim 
to  recover  upon  the  gronnd  that  the  matters  for  which  defend 
ant  recovered  the  judgment  against  Brown  belonged  to  the 
partnership.  The  evidence,  it  must  be  admitted,  shows  that 
they,  under  a  mutual  agreement,  were  to  be  equally  inter- 
ested in  the  leases  and  options  acquired  from  Brown,  and 
were  to  share  in  the  expenses  of  prospecting  for  coal.  It 
was  agreed  that  they,  with  others,  should  form  a  joint  com- 
pany  to  mine  the  coal,  in  which  plaintiff  and  defendant  were 
to  have  equal  interests.  The  leases  and  prospecting  were  all 
in  contemplation  of  such  an  organization,  and  no  mining 
was  to  be  done  by  them  individually,  or  as  copartners.  The 
evidence  clearly  shows  that,  for  reasons  into  which  we  need 
not  inquire,  there  was  a  disagreement  between  plaintiff  and 
defendant,  and  between  Brown  and  defendant.  Defendant 
went  to  Ohio,  where  he  lived,  intending  to  return  and  pros- 
ecute the  business  connected  with  prospecting  and  mining. 
Plaintiff,  it  appears,  after  defendant  left,  continued  to  pros- 
pect. He  and  Brown,  uniting  with  others,  formed  a  joint- 
stock  company,  and  proceeded  to  sink  shafts  and  do  other 
work  preparatory  to  mining.  They  used  the  prospecting 
done  by  plaintiff  under  the  agreement  with  defendant, 
taking  possession  of  the  land  leased  by  Brown.  All  this  was 
done  for  the  corporation  formed  by  plaintiff  and  Brown  and 
their  associates,  defendant  having  no  part  therein.  Defend- 
ant returned  from  Ohio,  and  proceeded  to  assert  his  rights. 
He  found  plaintiff  prosecuting  the  work  for  the  new  corpo- 
ration. He  was  chosen  by  that  corporation  its  superintend- 
ent. He  denied  defendant's  rights,  and,  when  defendant 
went  upon  the  ground,  ordered  him  away,  and  took  steps  to 
cause  him  to  leave.  Defendant  then  instituted  the  suit 
against  Brown,  the  judgment  rendered  therein  being  the 
particular  property  which  plaintiff  seeks  to  reach  in  this 
action.     In  that  suit  plaintiff  was  active  in  opposing  defend- 
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ant's  claim  and  in  resisting  recovery.  He  declares  in  his 
testimony  that  "  it  was  an  nnrighteons  act  for  Chambers  to 
sue  Brown;"  and  that  he  did  everything  he  could  to  pi-event 
Chambers  recovering  a  judgment  against  Brown.  There  is 
no  conflict  in  the  testimony  showing  that  plaintiff  abandoned 
his  connection  with  defendant,  joined  Brown  in  an  enter- 
prise which  took  from  Chambers  all  rights,  interest  and  prop- 
erty which  he  had  or  could  acquire  under  the  agreement 
between  him  and  plaintiff,  and  aided  to  the  extent  of  liis 
ability  in  defeating  recovery  by  Chambers.  His  course  was 
that  of  undisguised  and  active  hostility  to  the  very  partnei*- 
ship  under  which  he  claims  to  recover  in  this  suit. 

A  partner,  by  renouncing  a  partnership  and  opposing  it, 
will  be  considered  as  having  repudiated  his  contract  with 
his  partners,  and  will  become  as  to  them  a  stranger.  He  can 
no  longer  set  up  and  enforce  against  them  the  contract  which 
he  by  his  acts  denies.  The  law  will  regard  him  as  he  regards 
himself  by  his  acts,  not  as  a  partner,  but  a  stranger  to  those 
with  whom  he  was  formerly  associated.  This  doctrine  is 
based  upon  the  plainest  principles  of  equity  and  justice.  It 
is  applied  by  the  United  States  supreme  court  to  a  case  not 
unlike  the  one  before  us.  In  that  cjise  the  plaintiff's  testa- 
tor was  a  partner  with  two  others  in  the  practice  of  law. 
The  partnership  was  engaged  in  prosecuting  a  claim.  The 
testator  quarreled  with  the  claimant  Lamar,  and  withdrew 
from  the  case,  and  denounced  the  claim  as  fraudulent  to  one 
of  the  judges  privately.  The  other  partners  prosecuted  the 
claim,  and  recovered.  The  plaintiff,  as  the  representative  of  the 
recalcitrant  partner,  sought  in  the  action  to  recover  a  share 
of  the  fees.  The  court,  in  recognizing  the  doctrine  we  have 
stated,  used  this  language:  "If,  then,  by  abandoning  the 
case,  and  denouncing  it  as  fraudulent,  he  lost  all  the  right 
which  he  had  against  Lamar,  how  can  he  claim  from  his 
copartners  any  of  the  compensation  obtained  for  conducting 
the  case  after  his  abandonment  to  final  success?  His  action 
was  a  breach  of  his  duty  to  those  partners,   as  well  as  of  his 
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obligation  to  Lamar.  By  the  agreement  of  copartnership 
he  had  undertaken  to  share  in  the  labor  and  to  promote  the 
common  interests  of  the  firm,  and  that  was  the  foundation 
of  his  right  to  share  in  its  earnings.  It  may  be  that  mere 
neglect  of  his  duty  would  not  have  extinguished  that  right; 
but  a  repudiation  of  his  obligation,  refusing  to  act  as  a  part- 
ner, or  to  perform  the  functions  of  a  partner,  is  quite  a  differ- 
ent thing.  It  may  well  be  considered  as  a  repudiation  of 
the  partnership.  It  was  said  in  Wilson  v.  Johnstone^  L.  B. 
16  Eq.  606:  ^He  who  acts  so  as  to  treat  the  articles  as  a 
nullity,  as  it  regards  his  own  obligations,  cannot  complain  if 
they  are  so  treated  for  all  purposes.'  It  may  therefore  very 
justly  be  held  that  by  his  action  Hughes  became  a  stranger 
to  the  case,  and  repudiated  any  relation  he  had  previously 
hald  to  it  as  a  partner  in  the  firm.  The  partnership  ceased 
as  respects  that  claim." 

Under  this  doctrine,  the  law  requires  us  to  hold  that  plaint- 
iff cannot  be  regarded  as  a  partner  of  defendant,  and  there- 
fore cannot  recover  in  this  action.  This  view  of  the  case 
disposes  of  both  appeals.  Plaintiff  can  recover  nothing; 
therefore  we  need  not  inquire  into  the  correctness  of  the 
court's  findings  as  to  the  amount  of  the  recovery.  The  case 
will  be  affirmed,  on  plaintiff's  appeal.  Plaintiff's  petition 
will  be  dismissed,,  and  a  decree  to  that  effect  will  be  entered 
in  this  court. 

Reversed  on  defendant's  appeal.  Affirmed  on  plaintilf's 
appeal. 
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Kendall  v.  The  City  of  Albia. 

1.  Jurors:  qualification:  interest  as  tax-payers.    Tax-payers  in  a 

city,  though  they  be  non-residents  thereof,  are  so  interested  in  the 
result  of  an  action  asrainst  the  city  that  they  are  thereby  disqualified  to 
sit  as  jurors  in  such  action.  {McGinty  v.  City  of  Keokuk,  66  Iowa,  72*), 
followed.) 

2.  Personal  Injury:  damages:  evidbncb:  money  paid  for  substi- 

tute. In  an  action  lor  a  personal  injury,  plaintiff  was  allowed  to 
testify  as  to  the  value  of  his  time  in  the  business  in  which  he  was 
engaged,  and  that  because  of  such  injury  he  was  unable  to  attend  to 
such  business,  and,  against  defendant's  objection,  that  he  was  compelled 
to  employ  a  man  to  attend  to  it  forliim,  and  that  he  paid  him  one  dollar 
per  day.  The  rbjection  was  based  on  the  ground  that  plaintiff  could 
not  recover  for  his  time,  and  also  for  what  he  paid  the  man;  but  field 
that  the  evidence  was  proper  to  go  before  the  jary  in  determining  the 
amount  of  plaintiff 's  damages,  and  that,  since  the  number  of  days  the 
man  was  employed  was  not  shown,  there  could  have  been  nothing  more 
than  a  nominal  amount  allowed  on  that  ground,  and  therefore,  at  all 
events,  plaintiff  was  not  prejudiced  by  the  evidence. 

:  :  :  cobT  ov  NunsR.    A  person  seriously  injured 


3. 


4. 


5. 


6. 


7. 


8. 


through  the  negligence  of  another  may  procure  a  trained  nurse,  or  othei 
competent  person,  to  take  care  of  him,  and  may  recover  the  cost  thereol 
as  a  portion  of  his  damages;  and  against  such  claim,  evidence  that  he 
had  a  wife  and  a  grown  son  and  daughter,  who  could  have  given  him 
necessary  care  and  attention  without  expense,  is  not  admissible* 

: :  :  intbkest  in  firm.  Where  a  member  of  a  firm 


is  ii^'ured  through  another's  negligence,  he  is  entitled  to  recover  for  the 
value  of  the  time  lost  by  him  on  account  of  the  injury,  and  it  is  imma- 
terial what  the  extent  of  his  interest  in  the  firm  is,  especially  where  it 
is  not  shown  what  the  profits  of  the  firm  are. 


:  — — : :  objecting  to  byidbnce  elicited  by  objeo- 

tor.  a  party  cannot  object  to  evidence  elicited  by  himself  on  cross- 
examination,  nor  to  an  explanation  thereof  upon  a  re-examination  in 
chief. 


: : :  future  medical  attendance.    In  an  action 

for  personal  injury,  evidence  as  to  the  reasonable  expense  of  medical 
attendance  required  in  the  future  is  admissible. 


:  :   mental  anguish.    In  such  case  the  plaintiff  may 

recover  for  mental  anguish  suffered  by  him  as  the  result  of  the  injury. 
{Ferguson  v,  Davis  County ^  57  Iowa,  601,  followed.) 

! :  FUTURE  sufpering.    In  such  case  the  court  instructed 


as  follows:    '*If  the  plaintiff,  by  reason  of  said  accident,  suffered 
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bodily  pain  and  mental  anf^oish  to  the  present,  and  will  so  suffer  in  the 
fature,  then  for  such  pain  and  angfuish,  pant,  present  and  future,  you 
should  allow  him  such  sum  as  you  think  proper  under  the  evidence, 
without  proof  of  any  special  sum.**  Held  no  error,  where,  in  the  next 
instruction,  the  court  further  said:  *'  With  reference  to  future  dam- 
ages, you  sbonld  be  satisfied  from  the  evidence  that  they  will  probably 
be  sustained  by  the  plaintiff.'*  (Frg  v,  Duhuqtie  dt  S.  W,  Ky  Co.,  45 
Iowa,  416,  distinguished.) 

9.  :  DEFECT  IN  sidewalk:  knowledge  of  defect:  coktbibu- 

TORT  negligence:  IN8TR0CTI0N.  In  au  action  for  a  personal  injury 
caused  by  a  defective  sidewalk,  the  court  instructed  as  follows:  **  If 
the  plaintiff  had  previous  knowledge  of  the  alleged  defect  in  the  walk, 
it  was  his  duty  to  keep  it  in  mind  and  look  for  it,  unless  there  was 
something  sufficient  to  divert  his  attention;  and,  if  he  £iiled  to  keep  it 
in  mind  and  look  for  it,  he  is  guilty  of  negligence,  and  cannot  recover, 
unless  you  find  that  he  would  have  met  with  the  accident  had  he  kept 
the  defect  in  mind.  And  if  you  find  that  before  he  reached  said  defect 
his  foot  slipped  on  a  plank  in  the  crossing,  and  he  went  into  said  defect 
by  reason  of  the  slip,  and  you  find  that  up  to  the  time  he  slipped  he 
was  using  due  care  and  caution  in  passing  along  said  walk,  and  you  find 
that  he  woald  not  have  met  with  the  accident  but  for  said  slipping,  then 
he  was  not  guilty  of  contributory  negligence.**  There  was  evidence 
that  the  walk  was  slippery,  and  that,  just  prior  to  reaching  the  defect, 
and  when  within  a  few  feet  of  it,  the  plaintiff  slipped,  but  immediately 
partially  or  wholly  recovered  himself,  and  stepped  into  the  defect,  and 
was  injured.  Held  that  the  instruction  properly  submitted  to  the  jury 
whether,  in  view  of  the  slip,  and  the  diverting  of  plaintiff^a  attention 
thereby,  he  was  or  was  not  guilty  of  contributory  negligence. 

10.  :  : :  negligence  in  using  walk:  instruction. 

One  is  not,  as  a  matter  of  law,  guilty  of  negligence  in  using  a  sidewalk 
in  a  city  which  he  knows  to  be  defective,  when  he  might  cross  the  street 
and  take  another  walk  with  safety,  ( iValker  v.  Decatur  County,  67  Iowa, 
807.)  but  the  question  is  a  proper  one  for  the  jury  to  consider  in  view 
of  all  the  circumstances,  and  Jield  that  it  was  properly  submitted  by  the 
instruction  in  this  case,  set  out  in  the  opinion. 

Appeal  from  Monroe  District  Court, 
Thursday,  Ootobeb  27. 

Action  to  recover  damages  for  an  injury  received  by  the 
plaintiff  by  reason  of  a  defective  sidewalk.  Trial  by  jury; 
verdict  and  jadgment  for  the  plaintiff,  and  defendant  appeals. 

Henry  L.  Daahiell^  for  appellant. 

T.  B.  Perry ^  for  appellee. 
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Skevbbs,  J. — I.  Two  persons  were  called  as  jurors,  who 
were  challenged  by  the  plaintiff,  upon  the  ground  that  they 
were  tax-payers  in  the  city.  The  challenge  was 
Ptere3?M  ^'  opposcd  by  the  defendant  on  the  ground  that  the 
tox-payers.  persons  were  non-residents  of  the  city.  This 
objection  was  overruled,  and  the  challenge  sustained.  It  is 
the  pecuniary  interest  of  the  persons  called  that  disqualifies 
them.  Their  place  of  residence  is  immaterial.  {MeOinty 
V.  City  of  Keokuk,  66  Iowa,  725.) 

II.  The  plaintiff  was  allowed  to  testify  as  to  the  value  of  his 
time  in  the  business  in  which  he  was  engaged;  and,  against 

the  obiection  of  the  defendant,  he  was  permitted 
Injury:  dam-  to  testify  that,  bccause  of  sucn  injury,  he  was 
^^fiidfop^sul?-^  unable  to  attend  to  such  business,  and  was  com- 
sutuie.  pelled  to  employ  a  man  to  attend  to  it  for  him, 

and  that  he  paid  him  one  dollar  a  day;  but  it  does  not  appear 
how  much  ho  so  paid.  It  is  objected  that  this  latter  evidence 
was  erroneously  admitted,  because,  if  he  is  allowed  the 
value  of  his  time,  it  is  all  he  is  entitled  to  recover,  and,  if 
allowed  the  amount  paid  the  person  employed,  he  would 
recover  double  damages.  We  are  unable  to  concur  in  this 
view.  It  must  be  confessed  that  on  its  face  it  has  an  appear- 
ance of  injustice,  but  we  think  it  is  not  really  so.  It  was 
proper  to  place  before  the  jury  all  the  facts  and  circum- 
stances bearing  on  the  question  of  damages,  to  aid  them  in 
determining  the  amount  the  plaintiff  was  entitled  to  recover. 
The  jury  was  vested  with  a  large  discretion  in  such  matter 
under  the  instructions  of  the  court,  which  we  think  are  cor- 
rect. The  jury  was  not  directed  to  take  into  consideration 
the  amount  paid  for  the  services  ot  the  person  employed,  but 
was  directed  to  consider  the  loss  of  time  and  the  inability  of 
the  plaintiff  to  earn  money.  The  court  in  the  charge  directed 
the  jury  to  take  into  consideration  the  fact  that  plaintiff  was 
compelled  to  employ  physicians  and  nurses,  and  for  this 
reason  the  jury  would  naturally  conclude  that  the  fact  that 
the  plaintiff  had  employed  and  paid  a  man  for  attending  to 
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his  business  was  not  of  much  practical  importance.  This 
must  be  true,  for  the  reason  that  the  length  of  time  the  man 
was  employed  and  so  paid  does  not  appear.  Therefore  the 
jury  could  not  have  allowed  more  than  a  nominal  amount 
therefor.  Therefore  we  do  not  think  the  defendant  was  in 
any  respect  prejudiced  by  the  admission  of  the  evidence. 

III.  The  plaintiff  testified  that  he  hired  and  paid  a  man 
for  nursing  him.     He  also  testified  that  he  had  a  wife  and  a 

3.  — : :  grown  son  and  daughter.     The  defendant  offered 

nurse.'  to  prove  that  the  plaintiff's  family  "could  have 

given  the  care  and  attention  he  was  needing  without  expense.'* 
The  evidence  was  rejected  by  the  court.  There  is  some  evi- 
dence that  the  plaintiff  and  his  wife  and  family,  for  some 
sufficient  reason,  it  should  be  assumed,  were  not  living 
together,  and  therefore  the  evidence  was  not  admissible.  But, 
in  any  view,  we  think  the  proposed  evidence  was  immaterial. 
Upon  the  supposition  that  the  plaintiff  was  injured  as  lie 
claimed,  we  do  not  think  he  was  required  to  have  his  family 
take  care  of  him,  without  regard  to  the  question  of  their 
competency,  but  that  he  could,  if  he  saw  proper,  procure  a 
trained  nurse  or  other  competent  person  to  take  care  of  him, 
and  that,  if  he  did  so,  the  defendant  cannot  insist  that  the 
eirpense  incurred  was  unnecessary,  on  the  sole  ground  that  he 
should  have  been  nursed  by  his  family  without  expense. 

IV.  One  ground  of  damages  claimed  in  the  petition  is 
that  the  plaintiff  was  disabled  by  the  injury  from  attending 

4.  — . .  to  his  ordinary  business,  and  he  testified  that  he 

estinfirm.  was  a  member  of  the  firm  of  M.  &  J.  W.  Ken- 
dall, and  he  was  asked  by  the  defendant  what  the  interest  of 
each  member  of  the  partnership  was.  This  was  objected  to, 
and  the  court  said:  "In  the  present  state  of  record  the 
objection  will  be  sustained;  but  whenever  proof  is  allowed 
of  the  profits  of  the  firm,  by  way  of  damage,  then  proof 
will  be  admitted  of  the  interest  of  each  partner."  What  the 
court  meant  by  profits  we  are  at  a  loss  to  know,  for  the 
reason  that  it  is  regarded  as  doubtful  whether  the  plaintiff 
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conid  have  shown  what  the  profits  in  his  business  amonnted 
to.  It  seems  to  us  that  as  far  as  he  could  go  in  this  direc- 
tion was  to  show  the  value  of  his  time.  In  the  absence  of 
evidence,  the  presumption  would  be  that  he  was  an  equal 
partner  in  the  partnership.  It  is  true  his  interest  may  have 
been  less;  but  he  was  nevertheless,  as  ao^ainst  the  defendant, 
entitled  to  the  value  of  his  time,  without  reference,  we 
incline  to  think,  to  the  extent  of  his  interest  in  the  part- 
nership. If  in  error  in  this,  it  does  not  seem  to  us  the 
defendant  could  be  prejudiced  by  the  rejection  of  the  pro- 
posed evidence. 

V.  The  plaintiff  testified,  without  objection,  that  hie 
services  were  worth  in  his  business  $200  per  month.     On 

B.  — :  :  cross-examination  he  testified:     "  I  can  get  $200 

tioutocTi-^    per  month.     I  can  get  more  than  that:  I  can  get 

dcnce  elicited   L^  ^,.,.  ^  .  .  ,        ^  ,       .  .T.  t 

by  objector.  $2,500  for  my  time  outside  of  my  business,  it  i 
was  able."  On  redirect  examination  the  witness  testified  that 
he  meant  he  could  command  the  sum  stated  for  superintending 
or  managing  the  lumber  business, — not  his  own  business, 
but  that  of  some  one  else.  Thereupon  the  defendant  objected 
to  the  evidence  as  incompetent.  It  is  difiicult  to  understand 
what  evidence  is  objected  to.  In  argument,  it  is  said  that 
the  objection  was  to  the  evidence  as  to  the  $2,500,  but  this 
was  introduced  by  the  defendant,  and  we  are  unable  to  see 
how  it  can  complain  of  what  was  done.  The  re-examination 
of  the  witness  was  simply  explanatory,  and  really  amounted 
to  nothing.  The  objection,  in  fact,  was  to  evidence  intro- 
duced by  the  defendant,  and  it  was  therefore  properly  over- 
ruled. 

VL  Evidence  was  introduced,  against  the  objection  of  the 
defendant,  tending  to   show   the   <<  reasonable  expense   of 

^ . further  medical  attendance."     It  was  for  the  jury 

— jjj-^^future  ^^  g^y  whether  such  attendance  in  the  future 
attendance,  ^^^j^  5^  required.  It  therefore  seems  to  ns 
competent  to  prove  the  probable  value  of  such  services. 

VII.     In  the  eighteenth  paragraph  of  the  charge,  the 
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court  said  to  the  jury:  "  If  you  find  that  by  reason  of  sncb 
7. — :— ^:  accident  the  plaintiff  was  injured;  that  he  snf- 

guish.  fered  a  fracture  of  the  small  bone  of  his  leg; 

that  he  was  injured  internally;  that  he  suffered  injury  to  his 
left  lung;  that  he  was  for  a  time  insensible;  that  he  suffered 
pain  and  mental  anguish;  that  he  suffered  a  shock  to  his 
nervous  system, — these  are  matters  which  you  should  con- 
sider in  assessing  the  amount  the  plaintiff  is  entitled  to 
recover."  It  is  said  this  instruction  is  erroneous  because  the 
jury  were  told  that  they  could  consider  the  mental  anguish 
suffered  by  the  plaintiff,  in  determining  the  amount  he  was 
entitled  to  recover  as  compensatory  damages.  But  this  court 
has  expressly  held  otherwise.  {Ferguson  v.  Davis  Co.^  57 
Iowa,  COl.)  The  court  clearly,  in  our  judgment,  meant,  and 
the  jury  must  have  understood,  that  such  mental  anguish  as 
was  caused  by  the  injury  should  be  considered  by  the  jury. 
VIII.  The  jury  were  instructed  that  "  if  the  plaintiff, 
by  reason  of  said  accident,  suffered  bodily  pain  and  mental 
8. : :  anguish  to  the  present,  and  will  so  suffer  in  the 

lug?"  ^''  future,  then  for  such  pain  and  anguish,  past, 
present  and  future,  you  should  allow  him  such  sum  as  yon 
think  proper  under  the  evidence,  without  proof  of  any 
special  sum."  It  is  said  that  this  instruction  is  the  same 
as  the  one  condemned  in  Fry  v,  Dubuque  cfe  S,  W.  IPy 
Co.y4L&  Iowa,  416,  and  it  must  be  confessed  that  there  is 
much  similarity  between  them,  but  we  think  the  instruction 
under  consideration  is  hardly  as  broad  as  that  in  the  cited 
case.  But^  conceding  that  they  are  substantially  identical  as 
to  the  recovery  of  future  damages,  the  court,  in  an  instruction 
following  the  one  under  consideration,  said  to  the  jury: 
"  With  reference  to  future  damages,  you  should  be  satisfied 
from  the  evidence  that  they  will  probably  be  sustained  by 
the  plaintiff."  The  rule  is  that,  when  the  charge  consists  of 
several  paragraphs,  the  whole  should  be  read  and  considered 
together.  Especially  is  this  so  whore  there  is  more  than  one 
paragraph  upon  the  same  subject.     That  is  in  relation  to 
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damages.  If,  then,  the  two  instractious  are  read  and  con- 
strued together,  they  are  undoubtedly  correct,  and  clearly 
come  within  the  rule  established  in  Fry^s  Case.  It  is  also 
objected  that  the  court  instructed  the  jury  that  the  plaintiff 
could  recover  for  future  mental  anguish,  and  that  no  case 
can  be  found  which  so  holds,  nor  has  counsel  cited  us  to  a 
case  which  holds  that  such  a  recovery  cannot  be  had.  If  the 
future  mental  anguish  is  caused  "by  the  injury,  we  are 
unable  to  see  why  the  plaintiff  should  not  be  compensated 
therefor,  for  the  same  reason  that  damages  may  be  recovered 
for  such  anguish  suffered  up  to  the  time  of  trial.  If  any 
damages  in  the  future  may  be  recovered,  we  see  no  reason 
why  mental  anguish  caused  by  the  future  condition  of  the 
injury  should  not  be  considered. 

IX.  The  court  instructed  the  jury  as  follows:  "(17)  If 
the  plaintiff  had  previous  knowledge  of  the  alleged  defect  in 

9. :defeet  ^^^^  Walk,  it  was  his  duty  to  keep  it  in  mind  and 

knowledge  of  look  for  it,  unless  there  was  something  sufKcient 

defect  *  coQ' 

tributoryneg.  to  divert  his  attention:  and,  if  he  failed  to  keep 

ligence:  li>  '  '  *^ 

stnictioiL  it  in  mind  and  look  for  it,  he  is  guilty  of  negli- 
gence, and  he  cannot  recover,  unless  you  find  that  he  would 
have  met  with  the  accident  had  he  kept  the  said  defect  in 
mind.  And  if  yoi)  find  that  before  he  reached  said  defect 
his  foot  slipped  on  a  plank  in  the  crossing,  and  he  went  into 
said  defect  by  reason  of  the  slip,  and  yon  find  that  up  to  the 
time  he  slipped  he  was  using  due  care  and  caution  in  pass- 
ing along  said  walk,  and  you  find  that  he  would  not  have 
met  with  the  accident  but  for  said  slipping,  then  he  was  not 
guilty  of  contributory  negligence." 

This  instruction  is  said  to  be  erroneous  fbr  two  reasons: 
Firsty  it  is  said  something  might  have  occurred  to  divert  the 
plaintiff's  attention,  as  a  reason  why  he  failed  to  keep  the 
defect  in  mind  and  look  for  it;  secondy  it  states  that  if  before 
the  plaintiff  reached  the  defect  his  foot  slipped  on  a  plank  in 
the  crossing,  and  he  went  into  the  defect  by  reason  of  the 
slip,  then  he  is  not  guilty  of  contributory  negligence.     It  is 
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Baid  there  is  no  evidence  on  which  either  of  the  propositions 
can  be  based.  The  evidence  shows  that  the  plaintiff  had 
knowledge  of  the  defect,  and  was  passing  along  bj  it  after 
night,  when  the  walk  was  slippery;  and  there  is  evidence 
tending  to  show  that  just  prior  to  reaching  the  defect,  and 
when  within  a  few  feet  of  it,  the  plaintiff  slipped,  but  imme- 
diately partially  or  wholly  recovered  himself,  and  stepped 
into  the  defect,  and  was  injured.  Now,  we  think  it  was  for 
the  jury  to  say  whether,  under  the  circumstances,  he  was 
using  due  care  and  caution.  The  slip  on  the  walk  may,  in 
the  judgment  of  the  jury,  have  diverted  for  the  moment 
his  attention,  and  so  as  to  the  effect  of  the  slip.  If  he  step- 
ped into  the  defect  because  of  the  slip,  and  he,  up  to  the 
time  he  slipped,  was  using  due  care  and  caution,  then  he 
cannot  be  said  to  have  been  negligent,  and  this,  it  seems  to 
us,  was  a  question  for  the  jury.  It  will  be  observed  the 
instruction  does  not  say  he  "slipped  into  the  defect ;*'  but 
that /if,  "by  reason  of  the  slip,  he  went  into  the  defect." 
It  seems  to  us  it  was  proper  to  submit  to  the  jury  the 
effect  the  slip  may  have  had  upon  the  conduct  and  care 
exercised  by  the  plaintiff  immediately  following  it.  It  may 
or  may  not  have  been  sufficient  to  relieve  the  plaintiff 
from  negligence,  and  it  seems  to  us  clear  that,  by  reason 
of  its  occurrence,  we  cannot  say,  as  a  matter  of  law,  that  the 
plaintiff  was  negligent  in  not  observing  the  defect  in  the 
walk,  and  this  is  what  we  are  asked  to  do  if  we  should 
approve  the  instructions  asked  by  the  defendant  and  refused 
by  the  court.  We  think  there  is  evidence  upon  which  the 
instruction  under  consideration  can  be  properly  based.  What 
we  have  said  is  sufficient,  we  think,  to  show  that  the  four- 
teenth instruction  is  not  erroneous.  We  do  not  deem  it  nec- 
essary to  refer  to  the  third  instruction  asked  and  refused,  and 
the  eighth  given,  except  to  say  that,  in  our  opinion,  the  latter 
is  correct. 

X.    The  court  instructed  the  jury  as  follows:    "(16)  If 
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you  find  from  the  evidence  that  the  plaintiff,  at  the  time  he 

10, . .  passed  over  the  walk,  well  knew  that  the  walk 

gencesnui^us  was  unsafe,  and  that  it  was  imprudent  to  do  so  at 
tioD.'  that  time,  in  consequence  of  the  darkness,  or  for 

any  other  cause,  and  with  this  knowledge  he  still  persisted 
in  passing  over  it,  though  there  was  another  walk  which  he 
might  have  taken  in  going  in  the  direction  he  desired  to  go, 
then  his  own  negligence  contributed  to  the  injury,  and  he 
cannot  recover.  But  if  you  find  that,  although  he  had 
knowledge  of  said  defect,  but  believed  that  it  might  be  passed 
by  the  exercise  of  ordinary  care,  and  that  he  did  not  believe 
it  was  imprudent  to  go  upon  said  walk,  and  pass  along  the 
same,  and  had  the  right  as  a  reasonably  prudent  man  to  so 
believe,  then  he  was  under  no  obligation  to  take  another 
walk;  and  his  not  doing  so,  or  his  going  upon  the  walk  where 
the  said  defect  existed,  would  not  be  negligence.  The  plaint- 
iff, in  the  selection  of  the  walk  to  be  used  by  him,  if  he  had 
knowledge  of  the  alleged  defect,  was  under  legal  obligation 
to  act  as  an  ordinarily  careful  and  prudent  man  would.  So, 
in  passing  along  said  walk,  he  must  walk  as  an  ordinarily 
prudent  man  would  walk.  He  must  use  his  eyes,  and  act 
carefully  and  prudently,  considering  all  of  the  circumstances 
surrounding  him.  If  he  did  so,  and  met  with  an  accident 
which  was  caused  by  the  negligence  of  the  city,  then  he  can  in 
law  recover  for  the  damages  sustained.  If  he  did  not  use 
such  care  and  prudence,  and  met  with  an  accident,  then  he 
cannot  recover,  although  the  city  may  also  be  negligent." 

This  instruction  is  objected  to  on  the  ground  that  the  court 
should  have  held,  as  a  matter  of  law,  that  the  plaintiff  was 
guilty  of  contributory  negligence,  because,  knowing  the  walk 
to  be  unsafe,  he  did  not  cross  the  street  as  he  might  have 
done  with  safety.  This,  we  think,  is  a  mistake,  and  that  it 
was  proper  to  submit  this  question  to  the  jury,  and  that  the 
instruction  is  correct  ( Walker  v.  Decatur  Oo.y  67  Iowa, 
307,  and  cases  cited.) 
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XI.  The  twelfth  and  thirteenth  instractions  are  objected 
to,  but  we  do  not  think  the  objections  are  Berionslj  pressed. 
If,  however,  we  are  wrong  in  this,  we  have  a  clear  conviction 
that  thej  are  not  only  abstractly  correct,  but  that  they  are 
clearly  applicable  to  the  evidence.  We  do  not  think  it  nec- 
essary to  set  them  oat,  or  state  our  reasons  for  this  conclu- 
sion at  length. 

It  is  urged  at  some  length,  and  no  doubt  with  full  convic- 
tion of  its  correctness,  that  the  verdict  is  not  supported  by 
the  evidence,  and  that  it  is  contrary  to  the  instructions.  We 
have  given  the  evidence  careful  attention,  and  feel  unable  to 
concur  with  counsel  in  this  respect. 

We  have  endeavored  to  consider  and  determine  the  most 
important  errors  discussed  by  counsel,  but  the  points  made 
are  so  numerous  that  it  may  be  we  have  not  referred  to  some 

of  the  minor  reasons  urged  by  counsel  in  support  of  his 

view. 

We  think  the  judgment  must  be 

AFFlJEtHSO. 


Welch  v.  Hoeton  kt  al. 

1.   Lease:  ASSIONMBNT*.  OONSTBUCTION:  IN8TALLMBNT6  0FBSirr:PABOL 

to  vary.  By  the  lease  in  qaestion  the  property  was  rented  for  the  term 
of  two  years  **  at  the  term  rental  of  $4,760,  estimated  at  $2,^0  a  year, 
to  be  paid  as  follows:  For  the  first  year,  the  sum  of  $1,800  in  monthly 
installments  of  $150  each,  payable  on  the  first  day  of  each  month;  for 
the  second  year,  the  sam  of  $2,960  in  monthly  installments  of  $246.66 
each,  payable  monthly  on  the  first  day  of  each  month.'"  Held  that  the 
rent  for  the  first  year  was  only  $1,800,  or  $150  per  month,  and  not  $2,- 
880,  or  $198,33  per  month,  and  that  one  who  took  an  assignment  of  the 
lease  dorinji:  the  second  year,  and  collected  $246.66  per  month  for  the 
unexpired  term,  simply  collected  the  rent  which  accrued  after  the  assigpi- 
ment,  as  he  had  a  right  to  do,  and  that  neither  he  nor  the  lessee  was 
liable  to  the  a^sigiior  for  the  difference  between  $246.66  and  $198.83  per 
month,  on  the  ground  that  so  much  of  each  monthly  payment  made  to 
the  assignee  was  for  rent  which  had  accrued  daring  the  first  year;  also, 
that  the  terms  of  the  lease,  as  thus  construed,  could  not  be  contradicted 
or  varied  by  parol  evidence  as  to  what  the  parties  understood. 
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Appeal  from  Polk  Circuit  Gov/rt. 

Thttbsday,  Ootobeb  27. 

Thb  plaintiff  seeks  by  this  action  to  recover  of  the  defend- 
ants the  sum  of  about  $300,  which  he  alleges  to  be  due  him 
as  rent  for  a  building,  known  us  the  "  Capital  Hotel,"  in  the 
city  of  Des  Moines.  There  was  a  trial  by  the  court  without 
a  jury,  and  a  judgment  for  the  defendants.    Plaintiff  appeals. 

Baker y  Bishop  <&  Haahina^  for  appellant. 

Pickering  db  Hartley^  for  H.  T.  Horton. 

John  A.  McCall^  for  A.  T.  McCarger. 

RoTHBOOE,  J.  —  The  building  for  which  the  rent  is  claimed 

was  formerly  owned  by  W".  W.  Witmer.     On  the  11th  day 

of  June,  1883,  he  leased  the  same  to  the  defend- 

signment:       ant  McCar^er  for  the  period  of  two  years.     That 

coiistmctioii :  ox  •/ 

iiistaiimeots     part  of  the  lease  which  fixed  the  rental  to  be  paid 

of  rent:  parol  ^  *■ 

toyary.  by  McOarger  was  as  follows:  "All  for  the  term 

of  two  years  from  and  after  the  11th  day  of  June,  1883,  at  the 
term  rental  of  $1,760,  estimated  at  $2,380  a  year,  to  be  paid 
as  follows:  For  the  first  year,  the  sum  of  $1,800,  in  monthly 
installments  of  $150  each,  payable  on  the  first  day  of  each 
month;  for  the  second  year,  the  sum  of  $2,960,  in  monthly 
installments  of  $246.66  each^  payable  monthly  on  the  first 
day  of  each  month." 

On  the  1st  day  of  November,  1883,  Witmer  sold  the  hotel 
and  assigned  the  said  lease  to  the  plaintiff,  and  after  that 
McCarger  recognized  the  plaintiff  as  his  landlord,  and  paid 
him  rent  for  the  premises. 

On  the  30th  day  of  August,  1884,  the  plaintiff  and  the 
defendant  Horton  entered  into  a  written  contract  by  which  it 
was  agreed  that  the  plaintiff  would  convey  the  hotel  property 
to  Horton  for  certain  lands.  This  contract  was  as  follows: 
"  W.  H.  Welch  and  H.  T.  Horton  agree  to  exchange  property 
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as  follows:  Welch  agrees  to  convey  to  Hortoa  the  Capital 
Hotel  property,  consisting  of  five  fronts,  of  which  he  is  owner 
in  fee  simple,  situated  on  East  Second  street,  Des  Moines, 
Iowa,  and  a  lease  and  option  to  purchase  the  other  front, 
owned  by  S.  Hedges,  and  the  paid-up  insurance  policies  on 
said  property.  Said  conveyance  shall  be  by  warranty  deed, 
and  an  abstract  showing  perfect  title  shall  be  furnished. 
Welch  agrees  to  assign  all  leases  to  tenants,  and  right  and 
authority  to  collect  rents  that  will  accrue  from  and  after  Octo- 
ber 1, 1884.  Said  Horton  shall  assume  a  mortgage  against  said 
property  for  $7,400.  Said  Horton  agrees  to  convey  the  fol- 
lowing lands  *  *  *  by  warranty  deed."  Dated  August 
30,  1884.  Afterwards  the  hotel  was  conveyed  to  Horton  in 
pursuance  of  the  above  written  contract.  McOarger  settled 
with  Horton,  and  paid  him  in  full  for  all  rent  which  accrued 
after  October  15,  1884. 

The  plaintiff  claims  that  he  is  entitled  to  receive  from  one 
or  both  of  the  defendants  the  sum  of  $48.33  per  month  for 
six  and  one-third  months  of  the  first  year  of  the  lease,  upon 
the  ground  that  McOarger  had  not  paid  that  amount  when 
plaintiff  sold  the  property  to  Horton.  The  defendants  claim 
that  the  rent  now  claimed  by  the  plaintiff  did  not  accrue  dur- 
ing the  time  that  plaintiff  was  the  owner  of  the  property,  and 
that  it  passed  by  the  sale  and  assignment  of  the  lease  to 
Horton.  The  claim  of  the  plaintiff  is  based  upon  what  he 
alleges  is  the  proper  construction  of  the  lease  from  Witmer  to 
McOarger,  and  upon  certain  acts  and  declarations  of  the  par- 
ties as  to  the  meaning  of  the  lease,  and  upon  an  alleged  writ- 
ten assignment  of  the  lease  made  by  plaintiff  to  the  defend- 
ant Horton  on  the  27th  day  of  September,  1884. 

So  far  as  the  claim  founded  on  the  assignment  made  on 
the  27th  day  of  September,  1884,  is  concerned,  it  is  sufficient 
to  say  that  the  court  was  fully  warranted  in  finding  from  the 
evidence  that  the  same  never  was  accepted  by  Horton,  but 
was  repudiated  by  him  as  not  being  in  accord  with  the  con- 
tract of  exchange  made  between  the  parties  on  the  30th  day 
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of  August,  1884.  We  need  not  set  out  the  evidence  on  this 
point  in  this  opinion.  It  is  sufficient  to  say  that  we  are  con- 
tent with  the  finding  of  the  court  upon  this  question.  And 
we  may  say  that  the  court  must  have  found  that  the  assign- 
ment was  never  assented  to  by  Horton,  because,  if  it  was 
accepted  by  him  as  correct,  judgment  would  have  been  entered 
for  the  plaintiff,  because  it  reserved  the  rent  as  now  claimed 
by  the  plaintiff. 

We  are  therefore  to  determine  whether  any  of  the  rent  now 
claimed  was  reserved  by  the  contract  exchanging  the  hotel  for 
the  land.  This  contract  conferred  upon  Horton  the  right 
"to  collect  rents  that  will  accrue  from  and  after  October  1, 
1884."  This  surely  must  mean  such  rents  as  may  become  due 
or  collectible  after  the  time  named.  We  cannot  conceive  that 
the  contract  can  bear  any  other  reasonable  construction.  It 
is  plain,  certain,  and  unambiguous.  It  leaves  all  rents  which 
accrued  prior  to  that  time  to  be  collected  by  the  plaintiff,  and 
all  after  that  to  be  collected  by  Horton.  There  is  no  room 
for  parol  evidence  to  aid  in  the  construction  of  this  contract. 

But  the  plaintiff  claims  that,  under  the  terms  of  the 
original  lease,  the  rent  claimed  accrued  during  the  first 
year  of  the  lease,  but  was  not  payable  until  during  the 
second  year.  The  claim,  as  made  by  plaintiff's  counsel 
in  argument,  is  as  follows:  "It  is  claimed  by  the  plaint- 
iff that,  at  the  time  the  lease  (Exhibit  'A')  was  executed, 
it  was  understood  and  agreed  between  Witmer  and  the 
defendant  McCarger  that  the  rent  of  said  premises  was 
the  sum  of  $2,380  per  year,  or  the  sum  of  $198.32  per  month; 
and  that  it  was  so  intended  by  them  to  be  expressed  in  the 
lease  by  the  use  of  the  language  therein,  '  at  the  term  rental 
of  $^jlGOy  estimated  at  $2,380^^7*  year,^  That  to  enable 
McCarger,  who  was  about  to  embark  in  the  hotel  business,  to 
get  started,  only  $1,800  of  the  rents  should  be  payable  in  the 
first  year,  and  the  remainder,  $2,960,  should  be  paid  in  the 
second  year.  It  is  also  claimed  that,  when  Witmer  sold  to 
Welch,  the  meaning^  of  the  words,  <  estimated  at  $2,380  a 
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year,^  as  used  in  the  lease,  was  explained  to  Welch  to  mean 
that  such  sum  was  the  rent  for  each  year  of  the  term,  and 
that  what  followed  in  the  lease  after  the  words  <  to  be  paid  as 
follows '  only  related  to  the  time  qfpaymentj  and  that  from 
and  after  the  beginning  of  the  second  year  each  monthly  pay- 
ment of  $246.66  would  be  a  payment  of  that  month's  rent,  or 
$198.33,  and  also  a  payment  of  a  sum  of  $48.33  due  for  the 
corresponding  month  of  the  previous  year,  the  payment  of 
which,  by  the  terms  of  the  lease,  was  deferred  to  that  time. 
"Witmer  sold  to  Welch,  January  1, 1884;  and  it  is  claimed, 
so  interpreting  and  understanding  the  terms  of  the  lease, 
Welch  paid  over  to  Witmer,  of  each  month's  rent  collected 
after  June  11,  1884,  the  sum  of  $48.33.  It  is  also  claimed 
by  plaintiff  that,  when  he  sold  to  defendant  Horton,  the  same 
interpretation  and  construction  was  put  upon  the  language 
used  in  the  lease,  each  understanding  it  in  the  same  way,  and 
that  the  contract  of  August  30, 1884,  was  not  intended  to  inter- 
fere with  such  construction;  in  other  words,  that  the  rent  to 
accrue  after  October  1,  1884,  was  the  sum  of  $198.33  per 
month,  and  that  the  right  to  the  sum  of  $48.33,  to  be  paid  by 
McCarger  each  month  as  rent  due  for  the  first  year,  did  not 
enter  into  that  contract,  and  was  not  affected  thereby."  We 
think  the  circuit  court  was  correct  in  holding,  as  it  did,  that 
the  original  contract  of  lease  would  not  bear  the  construction 
claimed  for  it  by  the  plaintiff.  The  instrument  is  inartiti- 
cially  drawn,  but,  omitting  all  unnecessary  and  surplus  words, 
it  plainly  provides  that  McCarger  should  pay  $150  per  month 
for  the  first  year,  and  $246.66  per  month  for  the  second  year. 
This  was  the  obligation  which  he  undertook,  and  by  paying 
$150  per  month  for  the  first  year  he  was  not  in  arrears  for  rent, 
and  did  not  owe  his  landlord  anything  at  any  time  so  long  as 
he  paid  the  rent  monthly  as  it  became  due.  The  idea  that 
the  rent  was  the  same  for  both  years  finds  no  support  in  the 
lease,  when  all  of  its  provisions  as  to  amounts  and  times  of 
payment  are  considered. 

As  to  the  parol  evidence  of  the  construction  put  upon  the 
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lease  by  the  original  parties  to  it,  aud  bj  the  plaint  iff  in  his 
negotiations  with  Witmer,  it  is  sufficient  to  say  that,  if  it  were 
conceded  that  such  evidence  were  competent,  (  a  point  which 
nee  need  not  determine,)  it  is  very  plain  that  the  defendant 
JSorton  cannot  be  bound  by  the  acts  of  these  parties  to  the 
contract  of  exchange  made  on  the  30th  day  of  Augnst,  1884, 
and  that  contract  fixed  his  right  to  the  rent  which  accrued 
"before  October  1, 1884,  and  it  cannot  be  contradicted  or  varied 
by  parol  evidence. 

We  find  no  error  in  rulings  upon  the  admission  or  exclus- 
ion of  evidence,  and  the  judgment  is  Affishbd. 


The  State  v.  Kendall. 


1.  Assault  with  Intent  toHape:  what  nbcbssabt:  eyidenob.  The 
evidence  in  this  case  clearly  shows  that  defendant  desired  to  have  sexual 
intercoarse  with  the  prosecutrix,  and  tended  to  show,  also,  that  he  com- 
mitted a  technical  assault  upon  her  person  while  urging  his  solicitations; 
but  held  that,  to  render  him  guilty  of  the  crime  of  assault  with  intent 
to  commit  rape,  he  must  have  intended  to  use  whatever  am  ount  of  force 
was  necessary  to  overcome  her  resistance  and  accomplish  his  purpose, 
and  that  there  was  no  evidence  of  such  intention,  and  therefore  a  ver- 
dict of  guilty  was  not  supported.  (Compare  State  v,  Hageitnan,  47 
Iowa,  151,  and  State  v.  Canada,  68  IfL,  897.) 

Appeal  from  Henry  District  CovH, 

Thubsdat,  October  27. 

The  defendant  was  convicted  of  the  crime  of  assault  with 
intent  to  commit  rape,  and  sentenced  to  a  term  of  imprison- 
ment in  the  penitentiary. 

L.  G.  cfe  L.  A.  Palmer^  for  appellant. 

A.  J.  Baher^  Attorney-general^  for  the  State. 

Heed,  J. — ^The  prosecutrix  at  the  time  of  the  transaction 
in  question  was  about  18  years  old.  The  members  of  the 
family  with  whom  she  lived  were  away  from  home,  and  she 
was  alone  at  the  house.     The  defendant  was  an  acquaintance 
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of  the  prosecutrix,  and  a  married  man.  Ho  went  to  the 
hoase  for  a  legitimate  object,  but,  finding  her  there  alone,  he 
entered  into  conversation  with  her.  After  talking  to  her  for 
some  time,  he  asked  her  to  let  him  kiss  her,  but  she  answered 
that  she  was  not  in  the  habit  of  kissing  married  men.  At 
that  time  the  parties  were  outside  of  the  house,  but  slie 
immediately  went  into  the  house,  and  he  followed  her.  He 
then  seized  her,  and  sitting  down  on  the  stairs,  he  drew  her 
upon  his  lap.  She  remonstrated  with  him,  but  he  assured 
her  that  he  did  not  intend  to  injure  her,  and  that  he  only 
wanted  to  talk  to  her.  While  he  held  her  on  his  lap  he 
placed  one  of  his  hands  upon  her  bosom  outside  of  her  cloth- 
ing, but  she  pushed  his  hand  away.  He  then  attempted  to 
put  his  hand  under  her  clothing,  when  she  cried  out,  and 
broke  away  from  him,  and  ran  out  of  the  house.  He  also 
went  out,  and  a  further  conversation  took  place  between 
them,  in  which  he  told  her  that  different  young  men  in  the 
neighborhood  had  told  him  that  any  man  could  do  as  he 
pleased  with  her,  and  offered  to  give  her  $5  if  she  would 
submit  to  him.  She  answered  that  he  ought  to  go  off  and 
shoot  himself,  and  that  he  ought  to  be  ashamed  to  talk  to 
her  in  that  manner.  He  did  not  offer  her  any  other  violence 
than  as  stated  above,  and  the  verdict  of  guilty  was  found 
upon  the  evidence  of  the  facts  as  we  have  detailed  it. 

In  our  opinion,  the  verdict  is  not  supported  by  the  evi- 
dence. It  is  clear  enough  that  defendant  desired  to  have 
sexual  intercourse  with  the  prosecutrix,  and  it  is  probably 
true,  also,  that  he  committed  a  technical  assault  upon  her 
person  while  urging  his  solicitations;  but  to  render  him 
guilty  of  the  crime  of  assault  with  intent  to  commit  rape, 
he  must  have  intended  to  use  whatever  amount  of  force  was 
necessary  to  overcome  her  resistance  and  accomplish  his  pur- 
pose. (State  V.  Hagermany  4J  Iowa,  151.)  There  was  clearly 
no  evidence  of  such  intention.  In  its  facts  the  case  is  no 
stronger  than  State  v,  Canada^  68  Iowa,  397. 

Reversed. 
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MiNTHOBN  BT  AX.  V.  HbMPHILL,  HePBTTBN  &  TbAVKESY  ET  AL. 

1.  Chattel  Mortgage:  forbolosurb:  propbbtt  not  covbred:  tak- 
ing BT  consent:  garnishment.  The  mortgagees  of  a  stock  of 
goods  were,  by  their  accent,  taking  possession  of  the  stock  ander  the 
mortgage,  for  the  parpose  of  foreclosing  the  same,  and  they  also  took 
possession  of  the  money  on  hand,  which  was  not  covered  by  the  mort- 
gage; and  this  they  did  believing  that  they  had  a  right  to  take  it  under 
the  mortgage;  and  the  mortsragors,  being  uncertain  as  to  such  right, 
did  not  resist  the  taking  of  the  money.  Before  the  money  was  paid  to 
the  mortgagees,  however,  the  agent  was  gamiched  upon  the  suit  of  other 
creditors  of  the  mortgagors.  Held  that  the  money  belonged  to  the 
mortgagors,  but  that,  after  the  garnishment,  they  had  no  right,  as 
against  the  garnishing  creditors,  to  consent  to  its  application  upon  the 
mortgage. 

2. :  roBBOLOSURB  BT  sheriff:  garnishscent  as  agent  of  mobt- 

gageb:  personal  liabilttt.  Where  a  sheriff,  by  his  deputy,  fore- 
closes a  chattel  mortgage  for  the  mortgagee,  and  takes  possession  of, 
and  applies  on  the  mortgage,  money  not  covered  thereby,  he  cannot 
escape  personal  liability,  when  garnished  by  other  creditors  of  the 
mortgagor,  on  the  ground  that  the  notice  of  garnishment  is  directed  to 
him  as  agent  of  the  mortgagee,  and  not  as  sheriff. 

3.  Appeal:  pbacttge-  incbeaseof  judgment.  An  appellant  in  a  law 
action,  whose  only  complaint  is  that  the  judgment  in  his  favor  is  too 
small,  cannot  in  this  court  have  judgment  for  a  larger  sum.  Where  in 
such  case  a  reversal  is  not  desired,  the  judgment  must  be  affirmed. 

Appeal  from  Polk  Circuit  Court — Hon.   Mabous   Kava- 

NAGH,  Jadge. 

Thursday,  October  27. 

The  plaintiff  oommenced  an  action  against  the  defendant, 
in  which  an  attachment  was  issned,  and  cansed  the  appellant 
to  be  garnished  as  the  supposed  debtor  of  the  defendant. 
Trial  to  the  court,  and  judgment  for  the  plaintiffs,  and 
against  the  garnishee.     Bath  parties  appeal. 

Gatohj  Connor  <b  Weaver^  for  appellant. 

E.  J.  Goode^  for  appellees. 

Seevebs,  J. — ^The  defendants  executed  a  mortgage  on  a 
stock  of  merchandise  on  the  11th  day  of  June,  1886,  to  J. 
Vol.  LXXIII— 17 
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V.  Farwell  &  Oo.,  and  the  attorney  for  the  latter,  in  writing 
to  the  sheriff  of  Polk  county,  directed  him  to  take  imme- 
diate possession  of  the  stock  of  merchandise,  and  <'  foreclose 
the  same  according  to  the  terms  of  the  mortgage,*'  Under 
this  written  direction  one  Oompton,  deputy  sheriff,  took 
possession  of  the  goods  on  the  day  above  stated.  He  took 
possession  at  the  same  time  of  certain  money  then  on  hand, 
belonging  to  the  defendant  On  the  15th  day  of  July,  1886, 
the  appellant  was  attached  as  garnishee,  the  notice  being 
directed  to  him  as  agent.  The  stock  of  goods  was  after- 
wards sold,  and  the  proceeds  thereof,  and  cash  on  hand,  pos- 
session of  which  had  been  taken  by  Compton,  was  paid,  less 
expenses,  to  Farwell  &  Co.,  by  the  appellant.  The  same, 
however,  was  insufficient  to  satisfy  the  indebtedness  secured 
by  the  mortgage. 

I.  The  mortgage  was  on  the  stock  of  goods,  and  there- 
fore the  money  on  hand  when  the  appellant  took  possession 

was  not  included  or  covered  by  it.     We  do  not 

1.  CHATTBL  •' 

forecfiOTure-     understand  counsel  for  the  appellants  to  claim 
co?ere^Tn?k-   Otherwise.     Their  contention  is  that  the  mort- 
8eut%ar?'      g^^rs  affirmatively  consented  that  the  money 
nishment.        ghould  be  SO  applied,  or,  if  this  be  not  true,  that 
the  mortgagors  in  legal  contemplation  consented   to  such 
appropriation   by   not    objecting   when    they   should   have 
done  so.     As  to  the  last  ground,  we  desire  to  say  that,  when 
the  appellant  was   garnished,   the   right   of  the   plaintiffs 
attached,  and  whether  the  defendants  objected  after  that  time 
is  immaterial.     The  money  was  not  paid  to  Farwell  &  Co. 
until  more  than  thirty  days  had  elapsed  after  the  garnish- 
ment.    Therefore  the  district  court  properly  found  that  the 
defendants  had  not,  or  could  not  by  acquiescence,  take  away 
an  accrued  right  belonging  to  the  plaintiffs. 

As  to  the  first  ground,  the  evidence  is  substantially  as  fol- 
lows: Compton  testified:  "The  first  thing  I  did  was  to  count 
the  cash  that  was  on  hand.  At  that  time  Mr.  Hemphill  made 
some  remark  to  the  lady.     I  believe  she  had  just  made  up  her 
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cash-aocoant  for  the  bank,  or  was  in  the  act  of  making  it  ap. 

•  *  *  Mr.  Hepburn  made  the  remark  to  her  thai 
she  wonld  not  need  to  deposit  her  cash  now;  that  I  would 
take  the  cash,  and  she  woald  tarn  it  over  to  me.  Mr.  Hemp- 
hill made,  in  substance,  the  same  remark.  The  question 
was  whether  or  not  it  would  be  applied.  I  told  them  I  pre- 
sumed it  would.  It  would  be  held  by  us,  at  any  rate,  under 
the  mortgage.'*  This  fails  to  show,  we  think,  that  the  defend- 
ants affirmatively  consented  that  the  money  should  be  paid 
Farwell  &  Co.,  or  applied  on  the  mortgage.  Both  Compton 
and  the  defendants,  no  doubt,  were  uncertain,  or  may  have 
entertained  the  belief  that  the  money  could  be  applied  in 
payment  of  the  mortgage  indebtedness.  So  Compton  took 
the  money,  not  beeause  the  defendants  affirmatively  con- 
sented thereto,  but  under  the  mortgage;  that  is,  he  supposed 
he  had  the  legal  right  to  take  it.  The  money,  therefore, 
remained  the  property  of  the  defendants.  In  four  days 
thereafter  the  right  of  the  plaintiffs  attached.  After  that 
time  the  defendant  had  no  right  to  object,  or  in  any  respect 
interfere,  with  such  disposition  of  the  money  as  was  legal 
and  proper. 

II.  It  is  contended  that  the  appellant  cannot  be  made 
liable  as  garnishee,  because  the  notice  of  garnishment  was 

directed  to  him:  as  agent;  the  claim  being  that 

sheriff:  kL-  ^®  ^^  garnished  as  agent  of  Farwell  &  Co.,  and 
agenT  of*  *"  that  he  took  possession  of  the  money  and  goods 
SSa^i^Sa-    as  their  agent,  under  a  provision  in  the  mortgage 

"**^*  authorizing  Farwell  &  Co.,  or  their  agent,  to  take 

such  possession,  and  therefore  the  appellant  is  not  personally 
liable.  It  seems  to  us  that  the  district  court  was  fully  jus- 
tified in  finding  that  the  appellant,  or  his  deputy,  took  posses- 
sion as  sheriff.  He  made  his  return  as  such,  and,  clearly, 
Compton  had  no  authority  to  take  possession  except  as  deputy 
sheriff,  and  this  he  did.  He  was  acting  in  that  capacity,  and 
all  that  was  done  in  relation  to  foreclosing  the  mortgage  was 
done  by   appellant,   as   sheriff,   by   Compton,   his   deputy. 
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Therefore  the  appellant  was  not  the  agent  of  Farwell  &  Co. 
in  8ach  sense  that  he  cannot  be  held  personally  liable  for 
said  money. 

III.     The  plaintiffs  appeal,  and  insist  that  the  court  should 
have  rendered  judgment  for  more  than  it  did,  and  we  are 

asked  to  render  such  judgment  here.     This  is  a 

practice:  in.    law  action,  and  we  can  ou  the  plaintiff's  appeal 

Judgment.       Qj^\y  reverse  the  judgment,  and  this  would  be 

satisfactory  to  the  appellant.     But  the  appellee   does   not 

desire  a  reversal,  and  we  can  give  no  other  relief. 

Tiie  judgment  of  the  court  ou  both  appeals  is 

Affirmed. 


EsTEBLY  &  Son  v.  Eppelsheimbb. 

1.  Gontraot:  writtbk  obdsr  fob  machine:  fraud  in  pbocubikg: 

EVIDENCE  OF  ORAL  CONTRACT.  In  an  action  on  a  written  order  for  a 
harvester,  for  the  price  thereof,  where  the  defense  was  iraad  in  procur- 
ing the  defendant's  siflrnatare  to  the  order,  held  that  it  was  competent 
for  the  defendant  to  show  that  the  machine  was  delivered  to  him  under 
an  oral  contract  entirely  different  in  its  terms  from  the  one  sued  on, — ^for 
the  purpose  of  establishing  his  claim  that  the  one  sued  on  never  became 
operative. 

2.  :  :. :  subsequent  dbclabation  of  agents.    In 

such  case,  what  plalntilFs"  agents  said,  as  well  as  what  they  did,  while 
they  were  at  defendant's  place  trying  to  make  the  machine  work,  after 
its  failure,  was  competent,  when  offered  by  defendant,  to  show  that  they 
knew  that  the  terms  of  the  contract  on  which  they  had  sold  the  machine 
were  not  those  expressed  in  the  contract  sued  on. 

8. : : : :  impeachment.    In  this  case,  the  fraud 

set  up  in  defense  was  that  E.,  plaintiffs'  agent,  procured  the  signature 
of  defendant  (who  was  unable  to  read  English)  to  the  contract  sued  on, 
by  falsely  representing  its  contents.  E.  was  a  witness  for  plaintiffs, 
and  testified  against  the  allegations  of  fraud  set  up  by  defendant.  F., 
who  was  with  E.  when  the  signature  was  procured,  and  afterwards, 
was  allowed  to  testify  to  declarations  made  by  E.  shortly  after  the 
transaction,  in  which  E.  admitted  that  he  had  misrepresented  to 
defendant  the  terms  of  the  contract  in  order  to  s^'cure  his  signa- 
ture. Held  that  this  testimony  was  admissible  as  tending  to  impeach 
E.  as  a  witness;  and  that,  while  E/s  attention  should  properly  have 
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been  been  called  to  the  conyersation  while  he  was  on  the  stand,  and  before 
the  impeaching  testimony  was  ofifered,  yet,  as  E.  had  a  subsequent 
opportunity  to  deny  and  explain  the  conversation,  it  was  a  mere  error 
as  to  the  proper  order  of  the  testimony,  without  prq'udice  to  plaintiffs, 
and  therefore  no  ground  for  reyersaL 

4.  Instmotion:  as  to  bubdbn  of  proof:  bbbob  without  pbbju- 
DiOB.  In  this  case,  though  the  signature  to  the  contract  sued  on  was 
not  denied  under  oath,  the  court  erroneously  instructed  that  the  burden 
was  on  plaintiffs  to  establish  the  genuineness  of  the  signature.  Held 
that  it  was  harmless  error,  because  the  genuineness  of  the  signature 
was  not  in  issue,  and  the  whole  controversy  was  as  to  whether  it  had 
not  been  procured  by  fraud,  and  the  whole  scope  of  the  instructions  was 
to  the  same  effect. 

5. :  ON  THBOBT  NOT  IN  ISSUE:  NO   PBEJUDICE.    Actiou  for  the 

price  of  a  machine  which  defendant  claimed  he  bought  upon  an  oral 
contract;  but  the  action  was  upon  a  written  contract,  and  the  defense 
was  that  defendant's  signature  thereto  had  been  obtained  by  fraud. 
The  jury  was  properly  instructed  on  the  issue  of  fraud — ^the  only  issue 
in  the  case — ^but  the  court  also  gave  an  instruction  based  upon  the  con- 
tract under  which  defendant  claimed  to  have  bought  the  machine. 
Held  that,  as  plaintiffs  made  no  claim,  and  could  not  have  recovered, 
under  such  contract,  and  as  the  jury  specially  found  that  defendant  was 
not  bound  at  all  by  the  written  contract  sued  on,  the  instruction  was  not 
pretjudicial  to  plaintiffs. 

3.  :  SPBOIAL  INTBRROOATORIBS:  SUBiOTTINO  ULTIMATE  QUESTION. 

Where  the  action  was  on  a  written  contract,  and  the  defense  was  fraud 
in  procuring  defendant's  signature  thereto,  and  the  controversy  all 
through  the  trial  was  whether  or  not  the  defendant  was  bound  by  the 
contract  in  \iew  of  the  alleged  fraud,  the  court  submitted  the  special 
interrogatory  whether  defendant  was  bound  by  the  written  contract, 
and  the  jury  answered,  *'No.*'  Held  that,  while  the  question  and 
answer  were  nearly  as  broad  as  the  general  verdict,  and  the  question 
should  have  been  more  specific,  yet  its  submission  under  the  circum- 
stances was  not  reversible  error. 

Appeal  from  Cass  Circuit  Court — Hon.  J.  P.  Connor, 

Judge. 

Thursday,  October  27. 

This  is  an  action  to  recov^er  the  contract  price  for  a  twine- 
binding  harvester,  which  the  plaintiffs  claim  they  sold  to  the 
defendant.  There  was  a  trial  bj  jury,  and  a  verdict  and 
judgment  for  the  defendant.     The  plaintiffs  appeal. 
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Willard  i&  Fletohsr^  for  appellants. 
B.  G.  Phelps^  for  appellee. 

RoTHKOOK,  J. — I.  The  action  is  founded  upon  a  written 
contract  for  the  purchase  of  the  binder.  This  contract  is  in 
the  form  of  an  order  purporting  to  be  signed  by  the  defend- 
ant, and  directed  to  the  plaintiffs  at  Whitewater,  Wisconsin. 
The  contract  contains  the  following,  among  other  provisions: 
"  This  machine  is  hereby  purchased  and  sold  subject  to  the 
terms  and  conditions  of  the  following  warranty  and  agree- 
ment: This  machine  is  well  made,  of  good  material,  and 
with  proper  management  is  capable  of  doing  first-class  work. 
The  purchaser  agrees  to  see  that  the  machine  is  properly 
operated.  The  purchaser  shall  have  one  day  to  give  it  a  fair 
trial,  and,  if  it  should  not  work  well,  he  is  to  give  written 
notice,  stating  wherein  it  fails,  to  the  agent  from  whom  it 
was  received,  and  also  to  W.  G.  LelBSngwell,  general  agent,  at 
Kansas  City,  Missouri,  and  allow  reasonable  time  to  get  to 
it,  and  remedy  the  defects,  if  any  •,.  the  purchaser  rendering 
necessary  and  friendly  assistance,  furnishing  a  suitable  team; 
when,  if  it  cannot  be  made  to  do  good  work,  he  shall  return 
it  to  the  place  where  received,  free  of  charge,  in  as  good  con- 
dition as  when  received,  except  the  natural  wear,  and  a  new 
machine  will  be  given  in  its  place,  or  the  note  and  money 
will  be  refunded.  Continued  possession  of  the  machine,  or 
failure  to  give  notice  as  above,  shall  be  conclusive  evidence 
that  the  machine  fulfills  the  warranty.  And  no  one  has  any 
authority  to  change  this  warranty  in  any  manner.*' 

The  defendant  averred,  in  substance,  that  his  signature  to 
the  order  for  the  machine  was  procured  by  the  fraud  of  the 
agent  for  the  plaintiffs;  that  said  agent  concealed  important 
parts  of  said  contract  from  the  defendant,  and  procured  his 
signature  to  the  same  by  concealing  its  real  provisions.  The 
real  issue  presented  to  the  jury,  and  upon  which  the  right  of 
recovery  depended,  was  whether  the  written  contract  was 
void  for  fraud.     And  as  the  question  is  made  in  behalf  of 


OCTOBER  TERM,  1887.  263 

Esterly  &  Son  ▼.  Eppelshelmer. 

the  plaintiffs  that  the  verdict  finds  no  support  in  the  evi- 
dence,  we  deem  it  sufficient  to  say  that  it  appears  to  us  that 
the  jury  was  fully  warranted  in  finfiing  that  the  contract  was 
void,  and  of  no  validity  as  a  binding  obligation  upon  the 
defendant.  There  is  evidence  to  the  effect  that  the  defend- 
ant's signature  was  procured  by  the  grossest  fraud.  It  is 
not  our  purpose  to  set  out  this  evidence.  It  is  enough  to 
say  that  an  agent  of  the  plaintiffs  went  to  the  defendant's 
house  and  procured  the  signature.  The  defendant  is  a  Ger- 
man who  can  neither  read  nor  write  our  language.  The  agent, 
after  using  his  persuasive  powers,  as  is  usually  done  in  such 
cases,  and  after  an  attempt  by  the  defendant's  son  to  read 
the  order,  but  who  could  read  but  imperfectly,  secured  the 
signature  by  false  representations  as  to  the  contents  of  the 
instrument.  It  would  seem  that,  as  the  facts  warranted  a 
finding  to  this  effect,  it  ought  to  have  been  an  end  of  the 
plaintiffs'  case,  because  the  right  to  recover  was  based  upon 
the  written  contract,  and  upon  that  alone.  But  the  plaint- 
iffs contend  that  the  court  committed  grave  errors  in  the 
course  of  the  trial,  by  which  the  jury  were  led  to  return  a 
verdict  for  the  defendant.  We  will  proceed  to  consider  these 
alleged  errors. 

II.     It  was  admitted  on  the  trial  that  the  plaintiffs'  agent 
delivered  a  machine  to  the  defendant.     Indeed,  the  defendant 
1.  contoact:    set  up  in  his  answer  that  he  contracted  with 
forinapun^  plaintiffs'  agent,  one  Yetzer,  for  a  machine,  and 
curing :  evi-     that  if  the  samc,  after  a  fair  trial  during  the 
coiuract         season,  did  not  work  satisfactorily  to  the  defend- 
ant, it  might  be  returned;  and  that  afterwards  the  plaintiffs 
fraudulently,  and    by    misrepresentation,  delivered    to   the 
minor  son  of  the  defendant  another,  different  and  inferior 
machine,  of  no  value  whatever;  which  machine,  as  soon  as 
defendant  discovered  it  to  be  worthless,  and  not  the  one  pur- 
chased by  him,  he  returned  to  the  plaintiffs;  and  that,  after 
the  contract  made  with  Yetzer,  an  agent  of  plaintiffs  pro- 
cured the  order  to  be  signed  by  the  defendant  by  represent- 
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ing  that  it  was  merely  an  order  for  the  machine  already  pur- 
chased by  him,  and  that  the  order  contained  only  the  verbal 
contract  previously  made  by  him.  The  above,  in  substance, 
was  the  claim  made  by  the  defendant,  by  which  he  accounted 
for  the  possession  of  the  machine.  The  plaintiffs  objected  to 
all  evidence  of  the  alleged  oral  contract  with  Yetzer,  and 
now  complain  because  such  evidence  was  allowed  to  go  to 
the  jui*y.  We  think  it  is  quite  plain  that  such  evidence 
was  competent  and  proper.  It  was  surely  allowable  for  the 
defendant  to  show  that  no  machine  was  ever  delivered  to 
him  under  the  written  order,  or  rather  under  the  terms  of 
the  warranty  contained  in  the  written  order,  and  evidence 
that  the  machine  was  delivered  under  an  entirely  different 
contract  tended  to  sustain  the  claim  that  the  written  order 
never  became  operative  as  a  contract. 

III.     After  the  machine  was  delivered  to  the  defendant, 
the  agents  of  the  plaintiffs,  and  men  in  their  employ,  under- 

2. : :  took  to  sct  it  up,  and  make  it  work.     There  is  a 

queiit*dec.ul-  very  decided  preponderance  of  the  evidence  to 
aseuts.  the  effect  that  their  efforts  were  abortive.     Either 

from  defects  in  the  machine,  or  on  account  of  the  incompe- 
tency of  the  agents,  the  machine  proved  to  be  a  failure.  The 
defendant  worked  with  it  in  his  harvest  with  great  disadvan- 
tage, and  by  the  use  of  it  wasted  his  grain,  and  he  finally 
hauled  it  back  to  where  he  received  it,  and  left  it.  The 
plaintiffs'  counsel  objected  to  all  conversations  had  with  their 
agents  while  they  were  engaged  in  trying  to  make  the 
machine  work.  This  was  all  competent  evidence.  Upon 
the  same  principle,  the  plaintiffs  could  have  ruled  out  all 
evidence  as  to  the  attempts  to  make  the  machine  cut  the 
defendant's  grain.  It  was  the  right  of  the  defendant  to 
show,  if  he  could,  that  he  did  not  buy  a  machine  under  a 
warranty  which  required  him  to  have  but  one  day  to  try  it, 
and,  if  it  did  not  work  well,  to  serve  a  written  notice 
on  the  agent  from  whom  he  received  it,  and  on  some 
other  individual  at  Kansas  City,  hundreds  of  miles  frem 
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his  harvest  fields,  and  give  time  to  get  to  it,  and  remedy  the 
defects.  And  the  fact  that  the  local  agents  were  promptly 
on  hand,  without  written  notice,  and  made  the  attempt  to 
make  the  machine  work,  was  very  strong  evidence  that  they 
knew  they  did  not  sell  a  machine  to  the  defendant  upon  the 
contract  contained  in  the  order;  and  it  was  just  as  compe- 
tent to  prove  what  they  said  as  what  they  did.  Their  acts 
alone  would  have  been  unintelligible  without  the  declarations 
accompanying  the  acts. 

IV.    All  of  the  other  objections  to  the  evidence  seem  to 
us  to  be  such  as  to  demand  no  special  consideration,  except- 

8.  — : :  ing  one.     It  is  this:     The  man  who  was  sent  out 

impewshment.'  to  procure  the  defendant's  signature  to  the  order 
was  named  Kirkpatrick.  He  was  accompanied  by  one  Funk, 
who  was  a  witness  for  the  defendant  as  to  the  conduct  of 
Kirkpatrick  in  procuring  the  signature  to  the  order.  After 
detailing  the  interview  between  the  parties,  the  examination 
of  the  witness  proceeded  as  follows:  "  Question.  Did  you 
have  any  talk  with  Kirkpatrick  about  the  order  after  you 
leflfc?  Answer.  Tes.  Q.  What  did  Kirkpatrick  say  was 
the  reason  that  he  didn't  read  the  order  to  the  old  man,  if 
anything,  after  you  leftP'  Objected  to  by  plaintiffs  as  imma- 
terial, incompetent,  and  hearsay.  Objection  overruled  by 
the  court.  Plaintiff  excepts.  "JL.  He  says:  ^JSy  God  1 
I  gpt  the  old  man  fast.  If  he  had  known  just  everything  in 
that  order,  I  don't  believe  I  could  have  got  him  to  sign  it.' 
We  were  then  probably  a  mile  to  three-quarters  of  a  mile 
from  the  old  man's  at  the  time,  but  he  says:  <  It  will  be  all 
right;  the  old  man  will  get  a  terrible  good  machine,  and  he 
will  be  well  pleased  with  it.'"  It  is  insisted  that  this  evi 
dence  was  erroneously  admitted,  because  it  was  the  mere 
declaration  of  an  agent  as  to  a  past  transaction.  If  Kirk- 
patrick had  not  been  a  witness  in  the  case,  the  position  of 
counsel  would  probably  be  correct.  But  Kirkpatrick  was  a 
most  important  witness  for  the  plaintiffs,  upon  the  question 
of  the  alleged  fraud  in  procuring  the  defendant's  signature 
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An  examination  of  the  record  shows  that  the  plaintiffs  could 
not  have  gone  before  the  jury  with  any  show  of  success 
without  the  testimony  of  Kirkpatrick.  The  testimony  of 
Funk,  of  which  complaint  is  made,  was  proper  as  impeach- 
ing Kirkpatrick,  and  it  was  impeaching  evidence  of  the  most 
damaging  character.  Kirkpatrick  had  been  npon  the  witness 
stand,  and  examined  to  some  extent,  before  Funk  was  exam- 
ined. The  plaintiffs  called  him  as  a  witness  in  rebnttal,  and 
he  then  denied  any  knowledge  of  the  conversation  or  admis- 
sion testified  to  by  Funk.  It  must  be  conceded  that  it  would 
have  been  better  practice  for  the  defendant  to  have  called 
Kirkpatrick's  attention  to  the  conversation,  giving  time  and 
place,  before  introducing  the  impeaching  evidence.  But  we 
are  not  prepared  to  hold  that  the  judgment  should  be  reversed 
because  of  this  departure  from  a  rule  of  practice.  The  evi- 
dence was  competent,  although  introduced  out  of  time,  and, 
with  Kirkpatrick's  subsequent  opportunity  of  denial  and 
explanation,  the  effect  is  precisely  the  same  as  if  the  regular 
order  of  procedure  had  been  observed. 

V.  The  plaintiffs  complain  of  the  following  instruction 
given  by  the  court  to  the  jury:  "  This  action  is  based  upon 
A    ^-««TT«       a  written  contract  for  the  purchase  and  sale  of  a 

4.  IN8TRU0-  -t 

burden^f*^  twinc-binding  harvester,  and  the  plaintiffs,  in 
SSthou/proj-  order  to  recover,  must  show  by  the  evidence, 
udice.  g^g^^  ^^^  ^^  defendant  executed  the  contract  in 

question."  It  is  claimed  that  the  burden  is  on  the  defendant 
to  show  that  he  did  not  sign  the  order  or  contract.  This 
instruction  was  perhaps  erroneous,  because  there  was  a  mere 
formal  denial  of  the  signature  of  the  instrument  not  under 
oath.  But  it  was  clearly  error  without  prejudice.  The  sig- 
nature to  the  contract  was  not  a  debatable  question  in  the 
case.  It  was  conceded  all  throus^h  the  trial  that  the  signa- 
ture  was  genuine.  The  whole  controversy  hinged  upon  the 
question  whether  the  signature  was  procured  by  fraud,  and 
the  whole  scope  of  the  instructions  is  to  the  same  effect. 
This  instruction  cannot  be  said  to  be  misleading,  and  no 
prejudice  should  be  presumed  from  the  fact  that  it  was  given. 
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YI.     Complaint  is  made  of  the  eighth  instraction  given 
bj  the  court  to  the  jury.     It  was  to  the  effect  that,  if  the 

^ .  ^jj      machine  was  not  well  made,  of  good  material, 

teueTiwprej-  ^^^  with  proper  management  capable  of  doing 
udice.  first-class  work,  then  the  defendant  had  a  right, 

after  a  fair  trial  had  been  given  to  the  machine,  to  return  it, 
and  he  would  thereby  be  released  from  liability  to  the  plaint- 
iffs. This  instruction  need  not  have  been  given.  It  sets 
forth  the  rights  of  the  defendant  under  the  contract  by  which 
he  claimed  he  purchased  the  machine.  It  was  not  preju. 
dicial  to  the  plaintiffs,  because  they  made  no  claim  to  recover 
on  such  a  contract.  And  the  court  expressly  charged  the 
jury  that,  if  the  defendant  was  not  bound  by  the  written 
contract,  that  is,  if  it  was  procured  by  fraud — the  jury  had 
no  further  duty  to  perform  except  to  return  a  verdict  for  the 
defendant.  And  they  were  further  instructed  that,  if  the 
defendant  was  bound  by  the  written  contract,  a  recovery 
could  not  be  defeated  without  giving  the  written  notice  of 
the  failure  of  the  machine  to  work,  required  by  the  written 
contract.  The  jury  found  in  answer  to  a  special  interroga- 
tory that  the  defendant  was  not  bound  by  the  written  con- 
tract. .  It  will  thus  be  seen  that  the  eighth  instruction  was 
not  prejudicial  to  the  plaintiffs,  because  they  could  in  no 
event  recover,  except  upon  the  written  contract. 

VII.     It  is  further  claimed  that  the  court  erred  in  sub- 
mitting to  the  jury  the  interrogatory  above  referred  to.     It 
is  insisted  that  it  is  a  mere  question  of  law.     It 

6. rape-  *  . 

torie?8uS?**^  is  true,  the  question,  with  its  answer,  is  nearly 
mate"|ne^^"  ^  general  in  its  scope  as  the  general  verdict; 
****°'  and  yet  it  seems  to  direct  the  minds  of  the  jury 

to  the  very  question  in  controversy  all  through  the  trial,  and 
that  is,  whether  or  not  the  defendant  was  bound  by  the  con- 
tract, in  view  of  the  alleged  fraud  in  procuring  his  signature. 
The  question  might  have  been  more  specific,  but  we  are  not 
prepared  to  say  that  it  was  error  to  submit  it  to  the  jury. 

Affirmed. 
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73    26SI 


'  ^-^  1.  Bailroads;  team  killed  at  street  crossing:  bvidbnce:.  sur- 

,  92  086  BOUKDiNOS.    In  an  action  against  defendant  for  negligently  ranning  its 

73    268|  train  against  plaintiffs  horses  and  wagon  at  a  street  crossing  in  the  city 

135    737I  0^  Ottumwa,  held  that  evidence  of  the  nnmber  of  residences  south  of 

the  railroad  was  properly  admitted,  when  offered  by  plaintiff,  for  the 

1^^^    ^  purpose  of  showing  the  exact  situation  and  surroundings,  as  bearing  on 

the  question  of  negligence  in  running  the  train. 

2. :  ; :  care  ik  looking  for  train.    In  such  case  it 

appeared  that  the  crossing  of  the  Etock  Island  road  was  only  a  short 
distance  from  that  at  which  the  accident  occurred,  and  that  when  at  the 
Bock  Island  crossing  the  persons  in  charge  of  the  team  could  have  seen 
along  the  defendant's  track  in  the  direction  from  which  the  train  was 
coming  for  several  hundred  feet,  but  that  for  a  portion  of  the  distance 
between  the  tracks  they  could  not  see  the  track  for  so  great  a  distance. 
Held  that  it  became  material  for  plaintiff  to  show  how  long  it  would 
take  a  team  of  horses  to  walk  from  the  Rock  Island  crossing  to  where 
the  accident  occurred,  and  that  evidence  of  experiments  made  to  ascer- 
tain that  fact  was  admissible. 

3.  : :  ;  damages.    In  such  case,  where  there  was  evi< 

dence  that  the  horses  killed  were  adapted  to  draying  and  hauling  heavy 
loads,  it  was  not  error  to  admit  evidence  as  to  the  worth  of  the  horses 
for  such  work. 

4. : : :  map  op  city.    Nor  was  it  error  in  such  case  to 

admit  in  evidence  a  map  of  the  city  shown  to  be  recognized  and  used 
by  the  city  as  substantially  correct.    (Code  §  3653.) 

5.  Practice:  admission  as  to  claim  of  petition:  estoppel:  instruc- 
tions. Where  the  petition  by  a  fair  construction  charged  general  negli- 
gence in  operating  a  train,  and  the  cause  was  tried  by  court  and  counsel  on 
that  issue,  a  statement  by  plaintiiTs  counsel,  in  an  argument  against 
the  admission  of  evidence,  that  nothing  was  claimed  except  negligence 
in  one  particular,  held  that  such  statement  did  not  estop  plaintiff  from 
afterwards  claiming  general  negligence,  (Compare  Frederick  v,  Gaston, 
1  G.  Greene,  401,)  and  that  the  court  properly  instructed  on  the  general 
issue  presented  by  the  petition.    (See,  also,  par.  6  of  opinion.) 

6.  Bailroads;  team  killed  on  street  crossing:  evidence:  care  of 
engineer:  opinion.  In  an  action  for  the  value  of  a  team  killed  by  a 
train  at  a  street  croHsing,  the  engineer  was  asked  as  a  witness  whether 
he  did  everything  he  could  from  the  time  he  saw  the  team  was  likely  to 
be  struck  till  it  was  struck.  Held  that  the  question  called  for  an  opinion 
only,  and  that  it  was  properly  excluded. 

7.  :  duty  of  one  crossing  track.  **  limits  of  actual  danger.'' 
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In  thifl  case  the  court  instracted  the  jary  that  from  the  time  one  about 
to  cross  a  railroad  track  enters  within  the  "  limits  of  actual  danger  " 
until  he  leayes  them,  he  must  exercise  ordinary  care  to  avoid  it.  Held 
that  the  words  "  lioiits  of  actual  danger/'  as  used  by  the  court,  meant 
the  time  when  and  the  place  where  it  became  the  person's  duty  to  look 
and  listen  for  an  approachingr  train,  and  that  the  instruction,  when  con- 
^  sidered  with  others  g^ven,  did  not  mislead  the  jury  on  account  of  the 
use  of  these  words. 

8. :  ;  NsaLiGBNCB:  question  for  juby.  Ordinarily  a  person 

approaching  a  railroad  crossing  should  both  look  and  listen,  and,  if  nec- 
eesaiy,  stop  his  team,  and  listen  for  an  approaching  train;  but  to  this 
rule  there  are  exceptions;  and  in  this  case,  where  plaintiff's  team  was 
struck  by  a  train,  at  a  street  crossing,  in  the  day  time,  the  question  wheth- 
er his  employes  in  charge  of  the  team  were  or  were  not  guilty  of  contrib- 
utory negligence  in  failing  to  stop  and  look  and  listen  for  the  train,  was 
properly  submitted  to  the  jury,  to  be  determined  from  the  facts  of  the 
case.    (The  facts  are  fully  stated  in  the  opinion.) 

Appeal  from  Wapello  Ovtcwt  Oowrt — Hon.  Dell  Stuart, 

Judge. 

Thursday,  Ootobeb  27. 

The  petition  states  that  there  is  an  ordinance  in  the  city 
of  Ottnmwa  making  it  unlawful  to  run  a  railroad  train 
through  the  city  at  a  greater  rate  of  .speed  than  six  miles  an 
hour,  but  that  the  defendant,  disregarding  such  ordinance, 
and  in  a  reckless  and  negligent  manner,  ran  its  <<  fast  U.  S. 
mail  train,"  going  west  on  its  road,  at  the  speed  of  thirty 
miles  an  hour,  within  the  corporate  limits  of  said  city,  with- 
out ringing  the  bell,  or  sounding  the  whistle;  and  that  at  a 
place  in  said  city  where  Tisdale  street,  in  said  city,  crosses 
defendant's  road,  recklessly  and  negligently  ran  said  train 
against  plaintiff's  team  and  killed  both  of  his  horses,  and 
broke  and  damaged  his  wagon  and  harness.  The  allegations 
of  the  petition  were  denied,  and  the  contributory  negligence 
of  the  persons  in  charge  of  the  team  was  pleaded  by  the 
defendant.  Trial  by  jury,  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appeals. 

David  G,  Beaman^  for  appellant. 

Chambers  cfe  McElroy  and  Williams  f&Jaques^  for  appellee 
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Seevbes,  J. — Counsel  for  the  appellant,  in  argument,  con- 
cede that  the  contributory  negligence  of  the  persons  in  charge 
of  the  team  is  the  material  issue  in  the  case,  yet  it  is  claimed 
that  the  court  erred  in  the  admission  or  rejection  of  evidence 
which  had  little,  if  any,  bearing  on  such  question,  or  upon 
the  merits  of  the  controversy.  Nevertheless,  we  shall  briefly 
consider  them,  for  the  reason  that  counsel  seem  to  believe 
that  the  rulings  of  the  court  in  the  respects  mentioned  con- 
stitute prejudicial  error. 

I.  The  plaintiff  was  permitted  to  prove  the  number  of 
residences  south  of  the  railroads  in  Ottumwa.     It  is  said 

that  this  is  erroneous,  because  there  is  no  allega- 

^eam kmedat  *^^^  ^^  *^®  petition  that  by  reason  of  the  pecu- 

fngl^evidSace:  li^r  surroundings  the  defendant  was  required  to 

surroun  ugs.  ^p^j-^^j^  |.jj^  train  with  greater  care  than  usual. 

But  we  think  it  was  proper  to  show  all  the  surroundings, 
and,  as  far  as  could  be,  to  show  the  exact  situation,  so  that 
the  jury  could  determine  whether  the  defendant  had  exer- 
cised such  degree  of  care  as  it  was  required  to  do  under  the 
existing  circumstances  and  conditions. 

II.  The  plaintiff  wAs  allowed  to  introduce  evidence  tend- 
ing to  show,  by  experiments  made,  how  long  it  would  take  a 

team  of  horses  to  walk  from  the  Bock  Island 
100^^*0?  *°  crossing  to  the  place  where  the  accident  occurred. 
^™*°-  It  is  conceded  that  when  the  persons  in  charge 

of  the  teams  were  at  the  crossing  they  could  have  seen  along 
the  defendant's  track  for  several  hundred  feet  in  the  direc- 
tion the  train  was  coming.  There  was  evidence  tending  to 
show  that  for  a  portion  of  the  distance  between  the  two 
tracks,  because  of  existing  buildings,  they  could  not  see  the 
track  or  train  as  far  as  could  be  done  at  said  crossing.  It 
became  material,  therefore,  to  ascertain  what  length  of  time 
a  team  of  horses  would  require  to  walk  the  distance  between 
the  Bock  Island  track  and  where  the  accident  occurred,  and 
also  to  determine  the  speed  of  the  train.  The  Bock  Island 
crossing  was  well  known  and  permanent.     There  could  be  no 
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mistake  as  to  the  distance  between  the  two  tracks.  The 
experiments  were  made  by  timing  the  train  with  a  stop-watch, 
and  a  team  of  horses  walking  from  the  crossing  to  the  place 
of  the  accident  We  think  the  evidence  was  admissible,  and 
that  the  case  is  distinguishable  from  Klanowski  v.  Grand 
Trunk  Ry  Co.,  (Mich.,)  31  N.  W.  Rep.,  275,  for  the  reason 
that  the  experiments  were  carefully  made,  and  there  was  no 
doubt  as  to  the  starting  point  at  the  crossing. 

III.  One  Doran  was  asked  what  the  horses  were  worth 
for  draying  and  hauling  heavy  loads.  This  question  was 
^-ZZ*.  dm"'   objected  to  and  the  objection  overruled.     There 

»««•  was  evidence  tending  to  show  that  the  horses 

were  adapted  to,  and  suitable  for,  the  purposes  stated.  We 
fail  to  see  any  valid  objection  to  the  evidence. 

IV.  A  map  of  the  city  of  Ottumwa,  purporting  to  have 
been  made  by  H.  L.  Waterman,  city  engineer,  was  oflfered  in 
4.  — :^ :   evidence,  and  it  was  proved  that  the  map  was 

of  city.  recognized  and  used  in  the  city  as  substantially 

correct  Against  the  objection  of  the  defendant,  the  map 
was  introduced  in  evidence.  In  so  ruling  the  court  did  not 
err.     (Code,  §  3653.) 

y.     The  defendant  sought  to  prove  that  the  engineer  was 
a  careful  man,  but  the  court  refused  to  allow  the  evidence  to 
«.  pbaotick:    ^®  introduced,  upon  the  theory,  we  may  suppose, 
foSaUo^Sf"    *^*t  ^^^^  fA<5t  had  no  tendency  to  prove  that  he 
toppe??iiv*"     was  not  negligent  on  this  particular  occasion. 
The  defendant  offered  to  prove  that  the  engineer 
did  not  run  his  train  any  faster  than  did  other  engineers  of 
the  "fast  mail."     To  this  counsel  for  the  plaintiff  objected, 
and  stated:     "No  complaint  is  made  of  any  negligence  in 
the  engineer,  further  than  that  he  was  running  faster  than 
authorized  by  law."     The  court  said:     *«The  plaintiff  has 
introduced  proof  tending  to  show  that  this  engineer  runs  his 
engine  different   from   others.     «         •         *     Now   it    is 
right  that  the  other  parties  have  their  version."     The  evi- 
dence was  therefore  admitted,  and  of  this  the  defendant  does 
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not  complain;  but  it  is  insisted  that  what  coansel  said  is  a 
"  fair  construction  of  the  petition,"  and  that  he  was  bound 
by  the  statemeut  of  his  counsel,  and  therefore  the  admission 
of  evidence  on  the  ground  that  there  was  an  issue  of  "  gen- 
eral negligence"  was  erroneous.  If  such  evidence  was 
admitted,  counsel  for  the  defendant  failed  to  object  to  it. 
The  case  seems  to  have  been  tried  by  both  court  and  counsel 
upon  the  theory  that  the  engineer  was  charged  in  the  peti- 
tion with  general  negligence,  and  we  think  such  is  the  fair 
construction  of  the  petition.  Besides  this,  we  do  not  think 
the  admission  made  by  counsel  was,  under  the  circumstances, 
binding  on  the  plaintiff.  It  cannot  be  said  that  the  plaintiff 
was  estopped  thereby.  {Frederick  t?.  Gaeton^  1  G.  Greene, 
401.) 

The  engineer  testified  that  he  was  about  200  feet  from 
the   crossing    when    he    saw    the    team    approaching   and 
«  „.,,»^.,.a   he  said:     "Very  frequently  they  come  within 
mfstreet^**      ten  or  fifteen  feet,  and  then  stop.     I  was  not 
dSi?e?care^*f  doing  anything  towards   stopping  the   engine, 
opfnlon.'*        When  they  got  about  ten  or  fifteen  feet  from  the 
railroad,  I  saw  they  were  not  going  to  stop,  so  I  gave  the 
alarm  signal  with  the  whistle.     Think  the  whistle  was  open 
till  the  horses  were  struck.     1  set  the  air-brake  with  one 
hand,  and,  after  I  let  go  the  whistle  with  the  other  hand,  I 
reversed  the  engine  about  the  time  I  struck  the  team.     Am 
not  sure  about  giving  steam  in  the  back  motion.     Did  all 
there  was  time  to  do."     Thereupon  he  was  asked  by  counsel 
for  the  defendant  to  state  "  whether  or  not  you  did  everything 
you  could,  from  the  time  you  discovered  the  team  was  likely 
to  be  struck  until  it  was  struck."     An  objection  to  this 
question  was  properly  sustained,  for  the  reason  that  it  asked 
for  the  opinion  of  the  witness;  and,  besides  this,  he  had 
just  stated  all  he  did,  and  in  fact  answered  the  question. 
The  court  therefore,  did  not  err  in  overruling  the  question 
asked. 
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VI.  lu  the  same  connection,  the  counsel  for  the  appel- 
lant contends  that  tlie  case  sboald  have  been  submitted  to 

the  jury  on   the  theory  that  the  only  negligence 
autc.  claimed  was  that  the  train  was  running  faster 

tlian  authorized  by  law.  This  claim  is  based  on  the  state- 
ment of  counsel,  above  set  out,  to  the  effect  that  this  is  all 
that  was  claimed.  But  the  court  submitted  to  the  jury  the 
c[uestion  whether  the  engineer  was  negligent  in  not  stopping, 
or  attempting  to  stop,  the  train  sooner  than  he  did.  Counsel 
for  the  appellant  claim  there  was  no  such  issue,  and  that, 
because  counsel  for  the  plaintiff  made  the  statement  they 
did,  therefore  such  issue  should  not  have  been  presented  to 
the  jury.  The  case,  as  we  have  said,  was  tried  on  the  theory 
that  there  was  such  an  issue.  Evidence  was  introduced  on 
both  sides  bearing  thereon,  and  this  the  defendant  did  after 
the  statement  was  made.  In  fact,  such  statement  was  not 
accepted  and  acted  upon;  on  the  contrary,  it  was  ignored  by 
the  defendant;  and  therefore  the  court  did  not  err  in  sub- 
mitting such  issue  to  the  jury.  Therefore  the  eleventh, 
twelfth,  thirteenth  and  fourteenth  paragraphs  of  the  charge 
are  not  vulnerable  to  the  objections  urged  by  counsel. 

VII.  The  twenty-second  paragraph  of  the  charge  is 
objected  to,  but  it  is  in  substance  the  same  as  an  instruction 
in  Correll  v.  Burllrigtoii,  G.  R,  cfe  M,  R^y  Co,^  38  Iowa, 
120,  which  was  approved  by  this  court. 

VIII.  The  court  instructed  the  jury  as  follows:  "(23) 
A  railroad  crossing  is^  a  place  of  known  danger,  and  every 
f. :  duty  man  who  approaches  it  for  the  purpose  of  cross- 

of  oue  cross-     .  .  ,  .      /.  i  i  . 

ine  track:       miT  must  know  this  lact,  and  must  use  his  own 

**  iinilts  of  ac-       '^  , 

cuai  (laiiger."  senscs  and  efforts  to  avoid  the  danger,  and  not 
depend  on  the  railroad  company  to  warn  him  thereof.  This, 
of  course,  applies  to  a  person  who  is  acquainted  with  the 
crossing  and  locality.  While  he  has  a  right  to  assume  that 
the  railroad  company  will  perform  the  duties  required  of  it 
by  law,  yet  he  must  also  know  that  a  failure  to  do  so  simply 

Vol.  LXXIII— 18 
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raises  a  presumption  of  negligence  on  its  part,  and  not  of 
care  on  his  part.  The  law  that  requires  these  duties  by  the 
railroad  company  does  not  release  him  from  his  duties. 
From  the  time  that  he  enters  within  the  limits  of  actual 
danger  until  he  leaves  them,  he  must  exercise  ordinary  t^are 
to  avoid  it.  Different  cases  would  require  different  efforts. 
At  one  time  he  might  listen,  while  at  another  time  he  should 
both  look  and  listen ;  and  at  another  time  he  should  stop 
and  look  and  listen.  His  senses  of  seeing  and  hearing  are 
his  main  reliance  at  such  a  time.  He  should  not  depend  on 
them  if  he  knows  they  are  obstructed,  but  see  that  they  are 
exercised  at  a  time  and  place  where  they  may  not  be  deceived. 
(24)  In  this  case,  it  is  for  you  to  say  what  the  men  in  charge 
of  the  team  should  have  done  in  order  to  bring  them  within 
the  use  of  ordinary  care.  (25)  If  you  find,  from  the  evi- 
dence, that  they  used  ordinary  care  to  discover  approaching 
trains  while  approaching  and  driving  upon  said  crossing,  then 
you  should  find  on  this  point  for  the  plaintiff." 

Counsel  for  the  defendant  take  exceptions  to  the  portion 
of  the  foregoing  instructions  referring  to  the  time  a  person 
enters  into  the  limits  of  actual  danger.  It  is  not  entirely 
clear  what  the  court  meant,  or  the  jury  must  have  under- 
stood, were  the  "  limits  of  actual  danger;"  but,  taking  the 
instructions  all  together,  our  conclusion  is  that  the  meaning 
of  the  court  included  the  approach  to  the  track.  We  are 
inclined  to  think  that,  ordinarily,  a  person  would  not  be  in 
actual  danger  from  an  approaching  train  until  he  was  on  the 
railroad  track;  but  clearly  the  court  did  not  mean  this^  and 
that  from  such  time  only  he  was  required  to  exercise  ordinary 
care.  The  court  must  have  meant  that  the  limits  of  actual 
danger  included  the  time  when,  and  the  place  where,  it 
became  his  duty  to  look  and  listen  for  an  approaching  train; 
and,  taking  the  instructions  together,  we  think  they  are  cor- 
rect, and  that  the  defendant  was  in  no  respect  prejudiced  by 
the  portion  objected  to. 

The  Bock  Island  tracks  and  those  of  the  defendant  ai*e 
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parallel  to  each  other,  the  former  being  north  of  the  latter; 

^ , .    the  distance  between  them  being  about  100  feet. 

quSSonltor  Tisdale  street,  in  Ottnmwa,  crosses  the  tracks  of 
^^^'  both  roads.     The  plaintiff  was  the  owner  of  a 

team  and  ice  wagon  in  charge  of  two  employes,  named  Far- 
rington  and  Switzer,  who  were  riding  in  the  wagon,  and  they 
were  going  soath  along  Tisdale  street.  Farrington  was  driv- 
ing, and  Switzer  was  seated  by  his  side.  The  accident 
occurred  in  the  day-time,  and  both  of  said  employes  were 
acquainted  with  the  crossing,  and  had  passed  over  the  same 
several  times  a  day  for  a  considerable  period  of  time.  There 
was  no  wind.  Between  the  tracks,  and  near  the  place  where 
the  accident  occurred,  was  a  building  known  as  the  '<  Cut- 
lery." The  train  was  cw  ning  from  the  east.  The  evidence 
tended  to  show  that  when  a  person  was  on  the  Rock  Island 
crossing  he  could  see  along  the  track  in  the  direction  the 
train  was  coming  for  about  1,100  feet,  except  that  for  about 
500  feet  of  the  westerly  part  thereof  the  view  of  the  train 
from  ths^t  point  was  obstructed  by  the  "  Cutlery.'* 

Farrington  testifies  that  when  he  was  at  the  Rock  Island 
crossing  he  "  looked  particularly  for  a  train  both  ways  [that 
is,  both  east  and  west]  on  the  defendant's  road.  After  you 
cross  the  Rock  Island,  you  cannot  see  much  of  the  defend- 
ant's road,  for  the  'Cutlery'  shuts  off  the  view  on  one  side, 
and  some  shanties  on  the  other.  •  *  *  After  pass- 
ing the  '  Cutlery,'  I  looked  west  for  a  train.  There  are  trains 
coming  all  times,  and  I  didn't  know  what  time  it  was.  I 
looked  west,  then  east.  Saw  the  train  just  as  Switzer  spoke. 
There  was  no  reason  why  I  looked  west  first.  He  said,  *•  My 
God!  Tom,  there  is  a  train  right  on  us  I'  and  I  pulled  up  on 
the  lines.  The  horses  had  got  their  fore  feet  on  the  first  rail. 
I  saw  the  train  was  on  me,  and  I  had  no  time  to  do  anything 
but  jump.  When  I  first  saw  the  train  it  must  have  been 
within  twenty  feet  of  the  horses." 

Switzer  testifies  that  when  they  were  on  the  Rock  Island 
crossing  he  looked  "  towards  town  to  see  whether  the  train 


276  SUPEEME  COURT    OF  IOWA, 

Nosier  y.  The  Chlcaco,  Burlington  &  Qufncy  B'y  Co. 

was  coming  on  both  tracks,  and  seen  there  was  not,  and  I 
then  looked  west,  and  seen  there  was  none.  We  kept  right 
on,  and  when  the  team  went  across  the  track  I  turned  to  see 
whether  the  train  was  coming  on  the  defendant's  road,  and  I 
said,  'My  God!  Tom,  here  is  a  train!'  etc.  *  *  *  I 
could  not  say  exactly  how  close  the  train  was,  but  it  was 
down  by  this  end  of  the  ^  Cutlery,'  about.  It  was  coming 
awfully  fast." 

The  evidence  tended  to  show  that  from  the  time  the  team 
passed  the  Sock  Island  crossing  the  horses  walked  to  the 
place  of  the  accident,  and  that  it  took  about  fifteen  seconds 
to  travel  such  distance.  There  was  a  conflict  in  the  evidence 
as  to  whether  the  bell  was  ringing,  and  the  evidence  tended 
to  show  that  it  was  usually  rung  when  approaching  the  cross- 
ing. The  evidence  as  to  the  speed  of  the  train  was  conflict- 
ing, but  it  was  from  about  20  to  30  miles  an  hour,  and  the 
jury  would  have  been  warranted  in  finding  in  favor  of  one  or 
the  other. 

Tlie  engineer  testified:  "I  was  about  180  or  200  feet 
from  Tisdale  street  crossing  when  I  first  saw  the  team.  It 
was  approaching  the  crossing,  coming  from  behind  the  cut- 
lery building.  Just  could  see  their  necks  and  heads.  Very 
frequently  they  come  within  ten  or  fifteen  feet,  and  then 
stop,  so  I  was  not  doing  anything  towards  stopping  the 
engine.  When  they  got  about  that  distance  from  the  rail- 
road, I  saw  they  were  not  going  to  stop,  so  I  gave  the  alarm 
signal  with  the  whistle." 

We  have  stated  the  facts  fully,  for  the  reason  that  the 
defendant  insists  that  the  plaintifi^  cannot  recover,  because 
his  employes  were  guilty  cf  contributory  negligence;  and  it 
must  be  admitted  that  this  question  is  not  free  from  doubt, 
for  the  reason  that  when  a  person  approaches  a  known  rail- 
road crossing  in  the  day  time,  and  there  are  no  complicating 
circumstances,  it  is  difficult  to  see  why,  with  a  fair  degree  of 
diligence,  he  cannot  avoid  a  collision  with  a  train  passing 
along  the  railroad.     Counsel  for  the  defendant  insist  that  it 
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is  the  dutj  of  such  person  to  both  look  and  listen,  and,  if  neces- 
sary, he  sliould  stop  his  team  to  listen  for  a  train.  He  cite? 
Pence  v.  Chicago^  R,  I,  df  P,  H'f/  Go,^  63  Iowa,  746,  and 
Rhiener  v.  Chicago^  St.  P.  M.  cS:  0.  R^y  Co,^  (Minn.,)  30 
N.  W.  Rep.,  548;  and  many  other  cases  announcing  the  same 
doctrine  could  be  cited.  It  is,  without  doubt,  true,  that  ordin- 
arily a  person  approaching  a  railroad  crossing  should  both  look 
and  listen,  and,  if  necessary,  stop  his  team,  and  listen  for  an 
approaching  train;  but  to  this  rule  there  are  exceptions 
[Fanstoji  v.  Chicago^  R.  /.  cfe  P.  R^y  Go.^  61  Iowa,  452,  and 
the  cases  there  cited.) 

The  question  to  be  determined  is  whether,  under  the  facts 
above  stated,  the  employes  of  the  plaintiff  were,  as  a  mattei 
of  law,  guilty  of  contributory  negligence.  In  discussing  thig 
question,  it  must  be  conceded  that  such  employes  looked  foi 
a  train  at  the  Bock  Island  crossing,  and  failed  to  see  it,  and 
that  they  did  not  stop  and  listen  at  any  time.  It  must  alsc 
be  conceded  that  it  required  fifteen  seconds  to  pass  from 
there  to  the  place  of  the  accident,  which  they  did  not  approach 
recklessly,  but  in  a  proper  and  careful  manner.  It  must  alsc 
be  conceded  that  when  the  horses'  heads  came  within  view  of 
the  engineer  the  train  was  about  200  feet  distant,  and  it  was 
nearer  than  that  when  the  wagon  had  so  far  progressed  in 
the  direction  of  the  crossing  as  to  permit  persons  in  charge 
of  the  team  to  see  the  train.  It  does  not  appear  how  long 
the  train  was,  but,  as  the  persons  in  charge  of  the  team  could 
not  see  it  at  the  Rock  Island  crossing,  it  is  probably  true 
that  the  view  of  the  train  was  cut  off  by  the  *'Outlery,"  or 
that  it  was  not  then  within  sight.  At  the  speed  at  which 
the  train  was  running,  it  would  require  about  eight  seconds 
for  it  to  get  to  the  point  where  it  could  be  seen  when  the  cut- 
lery works  had  been  passed,  if  it  was  behind  the  "  Cutlery" 
when  the  team  was  at  the  Rock  Island  crossing,  and  about 
three  seconds  from  there  to  the  crossing.  The  persons  in 
charge  of  the  team  saw  the  train  when  they  had  passed  such 
works,  but  it  was  then  too  late  to  avoid  the  accident.     It  is 
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not  certaiu  that  they  looked  in  the  direction  the  train  was 
coming  at  the  precise  instant  thej  passed  the  works,  but, 
because  of  the  brief  period  of  time  that  intervened,  it  mast 
have  been  very  soon  thereafter.  Now,  it  seems  to  us  it  was 
for  the  jury  to  say  whether,  in  view  of  all  the  circumstances, 
the  persons  in  charge  of  the  team  acted  as  a  reasonable, 
careful  and  prudent  person  would  have  done  under  the  cir- 
cumstances. Affirmed. 
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101  flOTi  Phillips  v.  Kirbt. 

1.  Limitation  of  Actions:  account  for  family  sappLiEs:  judgment 
ON  HUSBAND*8  NOTE:  wife's  LIABILITY.  When)  the  husband  gireB 
his  own  individual  note  for  goods  purchased  and  used  as  family  supplies, 
the  cause  of  action  against  the  wife,  who  is  also  Liable  for  such  supplies, 
is  not  barred  until  the  cause  of  action  upon  the  note  is  barred  against 
the  husband;  (Waggoner  v.  Turner,  69  Iowa,  127;)  and  this  is  so 
where  the  note  has  been  put  in  judgment  against  the  husband.  ( Frost 
V.  Parker^  65  Iowa,  178.) 

Appeal  from  Harrison  Circuit  Court. 
Thursday,  October  27. 

This  action  was  brought  against  the  defendant,  as  the  wife 
of  G.  0.  Kirby,  to  recover  for  goods  sold  to  the  latter,  but 
used  in  the  family,  and  which  were  a  part  of  the  family 
expenses.  The  goods  were  sold  during  the  years  1872,  1873, 
1874  and  1876.  This  action  was  brought  more  than  five 
years  later.  G.  C.  Kirby,  however,  gave  his  promissory  note 
for  the  goods  in  1876,  and  this  action  was  brought  within  ten 
years  from  that  time.  It  appears  also  that  the  note  was  not 
taken  in  payment  of  the  account,  nor  with  intent  to  release 
the  defendant,  but  to  change  the  form  of  the  evidence  of  the 
indebtedness.  In  1877  the  plaintiff  obtained  judgment  upon 
the  note  against  G.  C.  Kirby,  but  with  no  intent  to  release 
the  defendant.  The  defendant  demurred  to  the  petition,  on 
the  ground  that  it  shows  that  the  cause  of  action  is  barred  by 
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the  Statute  of  limitations.  The  demnrrer  was  sustained,  and, 
the  plaintiff  electing  to  stand  upon  his  petition,  judgment 
was  rendered  against  him  for  costs. 

/S.  I.  King^  for  appellant. 

!No  appearance  for  appellee. 

Adams,  Ch.  J. — Where  the  husband  gives  his  individual 
note  for  goods  purchased  and  used  as  family  expenses,  the 
cause  of  action  against  the  wife  is  not  barred  until  the  cause 
of  action  upon  the  note  would  be  barred  as  against  the  hus- 
band, (  Waggoner  v.  Turner^  69  Iowa,  127,)  and  this  is  so 
where  the  note  has  been  put  in  judgment  against  the  hus- 
band. {^Froat  V.  Pa/rker^  65  Iowa,  178.)  Following  those 
decisions,  the  judgment  must  be  Eevebsed. 


The  State  v.  Douglass. 
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1.  Intoxicating  Liquors :  unlawful  sale  bt  person  holding  per-  |iib  lU 
mit:  no  criminal  liability.  Section  1540  of  the  Code  contains  the 
only  provision  under  which  a  party  can  be  punished  criminally  for  the 
act  of  selling  intoxicating  liquors  contrary  to  law;  and  by  the  express 
language  of  that  section  it  is  made  applicable  only  to  persons  not  hold- 
ing a  permit.  Accordingly,  in  this  case,  it  is  held  that  a  person  holding 
a  permit  could  not  be  prosecuted  upon  information  for  selling  liquors  to 
minorft  and  intoxicated  persons,  and  to  persons  in  the  habit  of  becoming 
intoxicated^  though  he  might  be  answerable  upon  an  indictment  foi 
nuisance. 

Appeal  from  Tama  District  Court — Hon.  L.  G.  Kinne, 

Judge. 

Thursday,  Ootobsb  27. 

An  information  was  filed  before  a  justice  of  the  peace,  in 
which  defendant  was  accused,  in  different  counts,  of  97 
offenses  against  the  statute  for  the  suppression  of  intemper- 
ance.    Upon  a  trial  to  a  jury,  he  was  convicted  on  48  counts 
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and  a  separate  judgment  imposing  a  tine  was  pronounced 
against  him  upon  each  of  said  counts.  He  appealed  to  tlie 
district  court  from  47  of  said  judgments.  When  the  cause 
came  on  for  trial  in  the  district  court,  it  was  stipulated  by 
the  parties  that,  at  the  time  the  several  sales  charged  in  the 
information  are  alleged  to  have  been  made,  the  defendant  was 
a  registered  pharmacist,  and  held  a  permit  from  the  board  of 
supervisors  for  the  sale  of  intoxicating  liquors  for  lawful  pur- 
poses. The  district  court  thereupon  excluded  the  evidence 
offered  by  the  state  in  support  of  the  information,  and  with- 
drew the  cause  from  the  jury,  and  entered  an  order  discharging 
the  defendant,  and  taxing  the  costs  to  the  state.  From  that 
order  the  state  appeals. 

A.  J.  Baker,  Attoiniey-general,  for  the  State. 
C.  B.  Bradahaw  and  S.  C.  Leland^  for  appellee. 

Ke£d,  J.  —  Defendant  is  accused  of  selling  intoxicating 
liquors  to  minors,  and  to  intoxicated  persons,  and  to  persons 
who  were  in  the  habit  of  becoming  intoxicated;  also  of  selling 
liquors  to  be  used  as  beverages.  The  district  court  ruled 
that,  as  he  held  a  permit  from  the  board  of  supervisors  foi 
the  sale  of  intoxicating  liquors  for  the  purposes  for  which 
they  were  allowed  to  be  sold,  he  could  not  be  tried  upon  an 
information  for  these  acts,  but  that  he  was  answerable  onlv 
upon  indictment  for  nuisance.  The  question  in  the  case,  then, 
is  whether  a  person  who  holds  a  permit  for  the  sale  of  intoxi- 
cating liquors  for  lawful  purposes  is  punishable  criminally 
for  sales  made  by  him  for  unlawful  purposes.  This  question 
depends  upon  the  construction  and  effect  which  should  be 
given  to  certain  sections  of  the  statute  for  the  suppression  of 
intemperance. 

Section  1523  of  the  Code  is  as  follows:  "No  person  shall 
manufacture  or  sell,  by  himself,  his  clerk,  servant,  or  agent 
directly  or  indirectly,  any  intoxicating  liquors,  except  as 
hereinafter   provided.     *     *     *"     Section   1526  provides 
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that  any  citizen  of  tbe  state,  except  those  belonging  to  certain 
enumerated  classes,  may  bay  and  sell  sach  liquors  foi 
medicinal,  mechanical,  culinary  and  sacramental  purposes 
only,  provided  he  shall  first  obtain  permission  from  the 
board  of  supervisors  of  the  county  in  which  the  busi- 
ness is  to  be  conducted.  The  following  sections,  up  to  and 
including  1538,  relate  to  the  manner  of  obtaining  such 
permit,  and  impose  certain  regulations  of  and  restriction? 
upon  the  business  of  selling  under  the  permit.  Section  1539 
forbids  the  sale  of  liquors  by  any  person  to  any  minor  or  intox- 
icated person,  or  to  any  person  who  is  in  the  habit  of  becoming 
intoxicated,  and  imposes  a  penalty  for  sales  to  such  persons 
Section  1540  is  as  follows:  "  If  any  person  not  holding  such 
a  permit,  by   himself,  his   clerk,  servant,   or  agent,   shall, 

*  *  *  directly  or  indirectly,  sell  *  *  * 
any  intoxicating  liquors  to  any  person,  he  shall  for  the  first 
offense  be  deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion for  said  offense,  pay  a  fine  of  not  less  than  fifty  or  more 
than  one  hundred  dollars,  and  stand  committed  to  the  county 
jail  until  such  fine  is  paid.         *         *         *  " 

Sales  of  liquors  to  the  classes  of  persons  enumerated  in 
section  1539  are  not,  by  the  terms  of  that  section,  declared 
to  be  misdemeanors,  and  the  penalty  imposed  by  it  can  be 
enforced  only  by  civil  actions  at  the  suit  of  a  citizen  of  the 
county.  Section  1542  prescribes  a  penalty  for  owning  or 
keeping  intoxicating  liquors  with  intent  to  sell  the  same,  con- 
trary to  law,  and  makes  the  act  a  misdemeanor,  triable,  for 
the  first  offense,  on  information;  and  section  1543  makes  the* 
keeping  of  a  building  or  place  in  which  intoxicating  liquors 
Fie  sold  contrary  to  law,  or  are  kept  for  sale  contrary  to  law, 
a  misdemeanor,  triable  by  indictment.  Section  1540,  how- 
ever, contains  the  only  provision  under  which  a  party  can  be 
punished  criminally  for  the  act  of  selling  intoxicating  liquors, 
but,  by  the  express  language  of  that  section,  it  is  made  appli- 
cable only  to  persons  "  not  holding  such  a  permit."  It  is  to 
the  acts  of  persons  of  that  class  that  the  penalties  prescribed 
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are  made  to  attach.  The  sale  of  intoxicating  liquors,  by  a 
person  holding  a  permit,  for  any  other  purpose  than  those 
enumerated  in  section  1526,  is  clearly  forbidden;  and  it  is 
remarkable,  perhaps,  that  no  penalty  should  have  been  pre- 
scribed for  the  doing  of  that  act.  Persons  holding  permits, 
however,  are  subject  to  the  penalties  prescribed  by  sections 
1542,  1543,  for  owning  or  keeping  liquors  with  unlawful 
intent,  and  for  keeping  or  maintaining  a  place  in  which  such 
liquors  are  sold,  or  kept  for  sale,  unlawfully.  And  the  fact 
that  they  had  sold  such  liquors  unlawfully  would  in  either 
case  be  competent  and  satisfactory  evidence  that  they  kept 
the  liquors  for  an  unlawful  purpose.  As  the  statute  expressly 
subjects  them  to  these  penalties,  and  also  in  express  terms 
attaches  the  penalties  prescribed  by  section  1540  to  the  act 
of  selling  by  persons  not  holding  such  a  permit,  the  conclu- 
sion is  irresistible  that  it  was  not  the  intention  of  the  legis- 
lature that  they  should  be  punished  criminally  for  the  act  of 
selling  unlawfully.  The  contrary  intent  cannot  fairly  be 
gathered  from  any  of  the  provisions  of  the  statute.  This  is 
the  view  adopted  by  the  district  court,  and  on  which  the  order 
appealed  from  is  based.  Affirmed. 


The  State  v.  Thompson. 

1.  Intoxioating  Liquors:  unlawful  sale  by  person  holdtnc} 
fekmit:  no  cbiminal  liabilitt.  {State  v.  Douglass,  ante,  p.  279, 
followed.) 

Appeal  from  Benton  District  CouH — Hon.  L.  G.  Kinne, 

Judge. 

Thursday,  October  27. 

Reed,  J. — This  case  presents  the  same  question  which  is 
decided  in  State  v,  Douglass,  ante,  279.  Following  that 
case,  the  order  appealed  from  will  be  Affirmed. 
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PowEBS  V.  Lafleb  BT  AL.  \,\|  ^ 

L.  MoKgages:  pkioritt:  recokd:  notice.  Botix  of  the  mortgages  in 
qaestion  were  ezecated  on  the  same  day,  but  defendant's  was  first  exe- 
cuted :  and  both  were  filed  for  record  on  the  second  day  after  execution,  but 
plaintiff's  was  first  filed.  PlaintifiTs  mortgagre  was  made,  accepted 
and  filed  with  notice  to  the  mortgagee,  plaintiff 's  assignor,  of  defend- 
ant's senior  mortgage,  and  with  the  intent  to  give  to  such  mortgagee  a 
fraudulent  prior  lien.  After  both  mortgages  had  been  recorded,  and 
before  plaintiff's  mortgage  was  due,  he  purchasad  it  for  value,  in  good 
faith,  and  without  actual  notice  of  the  prior  execution  of  defendant's 
mortgage.  Held  that,  as  both  mortgages  bore  the  same  date,  there  wa> 
nothing  in  the  record  at  the  time  of  plaintiff 's  purchase  to  charge  him 
with  constructiTe  notice  of  the  prior  execution  of  defendant's  mortgage, 
and  that  plaintiff ''s  mortgage  was  entitled  to  priority  in  equity.  (See 
opinion  for  cases  distinguished.) 

Appeal  Jrom  Carroll  Circuit  Court. 

Thubsday,  Ootobeb  27. 

AoTioN  to  foreclose  a  mortgage.  The  defendant  M.  B. 
Minchem  pleaded  that  she  was  the  owner  of  a  mortgage  upon 
the  same  premises,  and  that  her  mortgage  was  senior  and 
paramount  to  the  plaintiff's  mortgage.  The  court  held  the 
plaintiif' s  mortgage  to  be  paramount,  and  the  defendant 
Minchem  appeals. 

Geo.  W.  Pame  and  F,  Z.  Boynton^  for  appellant. 

J.  C.  Engelman^  for  appellee. 

Adams,  Ch.  J. — ^The  question  as  to  the  priority  of  the 
respective  liens  arose  upon  a  demurrer  by  the  plaintiff  to  the 
defendant  Minchein's  answer.  The  answer,  in  connection 
with  the  admitted  averments  of  the  petition,  showed,  in  sub- 
stance, that  the  two  mortgages  were  executed  on  the  same 
day,  to-wit,  the  7th  day  of  July,  1883,  and  that  they  were 
both  filed  for  record  on  the  ninth  day  of  the  same  month: 
that  the  defendant's  mortgage  was  executed  first,  but  the 
plaintiff* 's  was  first  filed  for  record;  that  the  plaintiff's  mort 


284  SUPREME  COURT  OF  IOWA, 

-    -  — -  -  -  ...  - — — -— .^ — ..._^__».^ 

Powers  V.  Lafler  et  al. 

gage  was  executed  to  one  G.  H.  Lafler,  to  secure  a  negotiable 
promissory  note  made  to  said  Lafler,  and  that  both  the  note 
and  mortgage  were  for  value  sold  and  transferred  to  the 
plaintifl^  before  due,  but  after  the  recording  of  both  mort- 
gages; that  the  note  and  mortgage  to  Lafler  were  executed  with 
knowledge  on  his  part  of  the  mortgage  now  owned  and  set  up 
by  the  defendant,  and  with  intent  on  Lafler's  part,  and  that  of 
the  mortgagee,  that  he  should  fraudulently  obtain  a  prior  lien. 

It  is  not  shown  that  the  plaintiff  had  actual  knowledge 
that  the  defendant's  mortgage  was  executed  first;  but  it  is 
claimed  that  he  is  chargeable  with  knowledge  by  reason  of 
the  constructive  notice  imparted  by  the  record.  In  JE^iglish 
V.  WapleSy  13  Iowa,  57,  it  was  held  that  a  mortgage,  junior 
in  execution,  but  prior  in  record,  did  not  have  priority  of  the 
mortgage  which  was  senior  in  execution.  The  facts  were 
that  the  mortgage  junior  in  execution,  and  the  note  secured 
thereby,  wore  made  to  one  Cooley,  who  sold  and  transferred 
the  same  to  one  Samuels,  and  the  latter  sold  and  transferred 
them  to  one  Mason.  Cooley  had  actual  knowledge  of  the 
senior  mortgage  at  the  time  he  took  the  junior  mortgage, 
and  Samuels  had  such  knowledge  at  the  time  he  bought  it. 
At  the  time  that  Mason  bought  it,  both  mortgages  had  beeu 
recorded,  and  it  was  held  that  he  had  constructive  knowledge 
of  the  senior  mortgage's  priority.  Whether  that  decision  is 
based  upon  sound  principles,  or  whether  it  can  be  reconciled 
with  what  is  said  in  YaiidercooJc  v.  Baker,  48  Iowa,  199,  we 
need  not  determine.  The  record  in  the  case  of  English  v. 
Waples  showed  which  mortgage  was  executed  first.  The  record 
in  the  case  at  bar  did  not,  as  the  mortgages  bore  the  same  date. 

It  is  said,  to  be  sure,  that  even  such  record  was  8uj£cieut 
to  put  the  plaintifl:*  on  inquiry;  but  we  think  not.  There 
being  nothing  to  indicate  that  his  mortgage  was  not  executed 
first,  we  think  that  he  was  not  bound  to  go  beyond  tlie 
record.  The  defendant  relies  upon  Sima  v.  Hammoiidy  33 
Iowa,  368.  In  that  case  a  mortgage,  both  senior  in  execu- 
tion and  prior  in  record,  was  held  not  to  be  paramount, 
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thoagli  in  the  hands  of  a  purchaser  who  had  do  othei 
notice  than  the  constructive  notice  imparted  by  the 
record.  The  priority  of  the  mortgage,  in  that  case, 
which  was  junior  both  in  date  and  record,  was  based  upon 
the  fact  that  it  was  given  as  a  substitute  for  a  mortgage 
actually  prior,  as  the  mortgagee  in  the  other  mortgage  knew. 
Upon  what  ground  the  priority  was  sustained  as  against  the 
pni'chaser  of  the  other  mortgage,  the  plaintiff  in  that  case, 
does  not  very  distinctly  appear.  The  court  said:  "The 
plaintiff  purchased  his  mortgage,  and  parted  with  his  money 
after  defendant's  mortgage  was  recorded,  and  could  therefore 
be  in  no  better  situation  than  his  assignor,  and  could  claim 
no  greater  or  other  equities.  (See  English  v.  Waples^  supra.y^ 
The  court  must  have  thought  that  the  record  imparted  con- 
structive notice  of  the  defendant's  equities,  and  that,  too, 
notwithstanding  the  record  showed  that  the  defendant's  mort- 
gage was  junior  both  in  date  and  record.  It  was  claimed  by 
the  defendant's  counsel  in  the  case  that  the  record  showed 
that  his  mortgage  was  given  for  the  purchase-money.  There 
must,  we  think,  have  been  some  fact  not  disclosed  by  the 
opinion,  which  seemed  to  the  court  sufficient  to  bring  the 
case  within  the  rule  of  English  v.  Waples.  At  all  events, 
we  cannot  hold  that  the  record  of  two  mortgages  imparts 
constructive  notice  of  the  superior  equity  of  the  holder  of 
the  mortgage  junior  in  record,  unless  there  is  something  in 
the  record  which  indicates  that  the  mortgage  junior  in  record 
was  intended  as  a  senior  lien.  We  see  nothing  of  that  kind 
in  the  record  of  the  mortgage  in  the  case  at  bar,  because  the 
mortgages  bore  the  same  date. 

The  defendant  contends  that  the  plaintiff's  demurrer  is  not 
sufficient  in  form.  As  we  are  of  the  opinion  that  the  answer 
was  demurrable,  we  should  not  be  justified  in  scrutinizing 
very  critically  the  form  of  the  demurrer.  The  question 
between  the  parties  seems  to  have  been  fairly  tried.  We 
think  that  the  court  did  not  err,  and  the  judgment  must  be 

Affismed. 
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S  SIJ  Knox,  Guardian,  v.  Kbabns  bt  al. 

I  73    286 

l|^»Jv  1.  Guardian:  final  bbport:  order  to  pat:  bttrbtibs  bound  bt. 

^  140\  A  firaai^ian,  after  havini;  spent  the  money  of  her  wardfi,  resigrned,  and 

filed  a  final  report,  showing  her  in  debt  to  her  wards,  and  the  court 
ordered  her  to  pay  to  her  successor,  which  she  failed  to  do.  Her  suc- 
cessor brought  this  action  to  recover  of  her  sureties.  It  seems  that  the 
money  was  spent  largely  for  the  necessities  of  the  wards,  though  with- 
out any  authority  from  the  court,  and  that,  had  a  propor  showing  and 
application  been  made  in  the  final  report,  the  court  might  have  sanc- 
tioned the  expenditure,  and  given  her  credit  therefor  in  her  account;  but 
this  was  not  done.  Held  that  the  order  to  pay  had  the  effect  of  an 
adjudication,  and  that  it  was  too  late  in  this  action  to  set  up  the  facts 
and  secure  such  credit,— no  fraud  being  shown  to  invalidate  the  order 
itself. 

2.  :    ADDITIONAL   BOND:  BXTBNT    OF   8UBBTIBS*    LIABILITT.     The 

sureties  on  an  additional  bond  given  by  a  guardian  after  she  had 
expended  some  of  the  money  of  her  wards,  when  they  were  sued  on  the 
bond,  insisted  that  they  ought  not  to  be  held  for  the  money  so  previously 
expended.  But  the  bond  provided,  among  other  things,  that  the  guard- 
ian should  '*  faith iiilly  discharge  the  office  and  trust  of  such  guardian 
according  to  law.'*  Held  that  this  condition  required  her  to  pay  what 
she  was  ordered  to  pay  as  guardian,  and  that  for  a  breach  of  such  order 
the  sureties  were  liable  for  the  whole  amount  ordered  to  be  paid. 

8. :  THREE  wards:  ONE  bond:  JUDGMENT  FOR  TWO  WARDS.  Where 

there  were  three  ward^,  and  the  guardian  gave  one  bond  to  secure  them 
all,  held,  in  an  action  on  the  bond  for  the  interests  of  only  two  of  the 
wards,  that  the  judgment  should  not  have  been  for  more  than  two-thirds 
the  penalty  of  the  bond.    (Hooks  r.  Eoana,  63  Iowa,  52,  followed.) 

Appeal  from  Benton  District  Court, 

Thursday,  Ootober  27. 

AoTioN  upon  a  guardian's  bond.  There  was  a  trial  to  a 
jury,  and  verdict  and  judgment  were  rendered  for  the  plaint- 
iff.    The  defendants  appeal. 

Nichols  (&  Burnham^  for  appellants. 

Gilchrist  (&  Haines^  for  appellee. 

Adams,  Oh.  J. — The  plaintiff  is  the  guardian  of  Olive  E, 
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Edmonds  and  Ida  M.  Edmonds.  This  action  is  brought 
1.  oitabdiak:  against  the  defendants,  Eliza  K.  Kearns,  S.  B 
orde/fo  pay:  Crane  and  Samnel  Anngst,  as  sureties  upon  the 
bound  by.  bond  of  a  former  guardian  of  his  wards,  one 
Laura  M.  Edmonds.  This  former  guardian  was  the  mother 
of  the  wards.  After  having  spent  the  money  of  her  wards, 
she  resigned,  and  the  plaintiff  was  appointed  to  succeed  her. 
At  the  time  she  tendered  her  resignation,  she  filed  her  final 
report,  showing  a  certain  amount  due  from  her  to  her  wards, 
and  the  amount  thus  shown  to  be  due  the  court  ordered  het 
to  pay  to  her  successor.  She  failed  to  obey  the. order,  and 
this  action  is  brought  against  her  sureties  for  breach  of  the 
bond. 

The  fact  appears  to  be  that  Mrs.  Edmonds  was  in  destitute 
circumstances,  and  was  unable  to  support  her  children  with- 
out resorting  to  their  funds.  It  seems  clear  that  the  circum- 
stances were  such  that  she  would  have  been  entitled  to  an 
order  authorizing  her  to  use  the  funds  of  her  wards  for  their 
support,  and,  though  she  proceeded  to  use  the  funds  without 
such  order,  it  may  be  that  the  court  at  the  time  the  final 
report  was  acted  upon  would,  if  application  had  been  made, 
have  sanctioned  the  use  theretofore  made,  and  given  her  a 
credit  therefor  in  her  account.  But  such  application  was  not 
made,  and  the  order  of  payment  followed  as  a  matter  of 
course.  The  defendants  insist  that  Mrs.  Edmonds,  in  failing 
to  apply  for  the  allowance  and  credit  which  she  might  have 
had,  was  guilty  of  a  fraud  upon  them  as  her  sureties.  We 
have  to  confess  that  it  appears  to  be  a  hardship  upon  these 
sureties  to  suffer  the  loss  in  question  under  the  circumstan- 
ces of  the  case,  and  we  should  not  be  unwilling  to  see  them 
relieved,  if  relief  could  be  granted  them  consistently  with 
the  rules  of  law.  But  it  is  not  denied  that  the  order  in  ques- 
tion has  the  force  of  an  adjudication,  and  that,  under  the 
well-established  rules  of  law,  the  sureties  are  bound  by  it, 
unless  they  show  that  it  was  procured  by  fraud.  This  they 
claim  that  they  have  done,  but  it  appears  to  us  that  the  evi- 
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dence  falls  short  of  it.  The  most  that  we  can  infer  from  the 
evidence  is  that  Mrs.  Edmonds  was  ignorant  and  thoughtless. 
She  suffered  her  report  to  be  drawn  by  attorneys.  Whether 
they  knew  what  her  legal  rights  and  duties  were  does  not 
appear,  but  we  are  satisfied  that  she  did  not.  Her  failure  to 
apply  for  an  allowance  was  against  her  own  interest,  though 
it  results  in  a  benefit  to  her  children.  We  have  examined 
the  evidence  with  considerable  care,  and  have  to  say  that  we 
do  not  think  that  she  intended  to  do  anything  wrong. 

The  defendants  contend,  however,  that  they  were  not 
liable  to  pay  the  full  amount  which  Mrs.  Edmonds  was 
J. .  ad-     ordered  to  pay,  because  the  bond  which  they 

dltlonal  bond:     .^  .1  ''iijui. 

extent  of         sifi^ned  was  not  her  orio^mal  bond,  but  was  iriveu 

sureties' Ua-  o  »  n 

biiity.  as  an  additional  bond,  and  long  after  some  of  the 

funds  in  question  had  come  into  her  hands,  and  had  been 
expended  by  her.  One  of  the  conditions  of  the  bond  sued 
on  is  that  the  guardian  will  <<  pay  to  said  minors  all  moneys 
*  *  *  which  may  come  into  the  hands  or  posses- 
sion of  the  guardian."  If  this  were  all,  it  might  be  con- 
tended, with  some  reason,  that  it  was  not  intended  to  cover 
past  misappropriations.  But  there  is  another  condition,  and 
that  is  that  their  principal  <^  shall  faithfully  discharge  the 
office  and  trust  of  such  guardian  according  to  law."  Now, 
the  discharge  of  her  office  and  trust  as  guardian  required  her 
to  pay  what  she  was  ordered  to  pay  as  guardian.  hiVe  think, 
therefore,  that  by  the  terms  of  the  bond  the  sureties^  became 
liable  to  pay  what  the  principal  was  ordered  to  pay. ' 

One  position  of  the  appellants  appears  to  ua  to  be  well 
taken.     The  bond  was  given  for  the  benefit  of  three  wards, 
:  three  and  the  penalty  is  only  $4,000.     This  action  is 


wards:  one 


bond:  judg-      brought  for  Only  two  of  the  wards.     Each  was 

ment  for  two       ,,  ,  ,  i  .    -1      i»  ^1 

wards.  allowed  to  recover  more  than  one-third  of  the 

penalty  of  the  bond.  This  court  held  in  Hooks  v.  Evans^ 
68  Iowa,  52,  that,  where  one  bond  is  given  for  the  benefit  of 
several  wards,  recoveries  cannot  be  had  which,  in  the  aggre- 
gate, will  exceed  the  penalty  of  the  bond;  nor  can  they  be 
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Such  that  the  rights  of  wards  not  parties  tu  the  action  will 

08  impaired.     Under  the  ruling  in  Hooks  v.  Evans,  the 

judgment  mast  be 

Keversbd. 


The  Bbbmeb  Countt  Ba.nk  v.  Mores. 

1.  Pleading:  inducement:  proof.    In  an  action  on  an  account,  allega- 

tions in  the  petition  in  relation  to  the  agreement  under  which  the  account 
arose  need  not  be  proved, —  the  agreement  being  stated  merely  as  a 
matter  of  inducement. 

2.  Banking:  paying  checks  bbtond  pbbscribbd  limit:  liability  of 

DR  A  WER.  A  direction  to  a  bank  by  a  customer,  not  to  permit  his  account 
to  be  overdrawn  beyond  the  amount  secured  by  a  note  pledged  as  collat- 
eral, does  not  relieve  such  customer  from  liability  upon  checks  drawn  by 
his  antbority  beyond  such  limit;  and  the  bank  is  not  bound  to  inquire 
what  use  is  made  of  the  money  by  the  person  drawing  the  checks. 

Appeal  from  Bremer  District  Court  —  Hon.  G.  W.  Eud- 

DioK,  Judge. 

Thursday,  October  27. 

AMOTION  to  recover  balance  due  plaintiiF  upon  a  bank  account 
kept  with  it  by  defendant.  There  was  a  judgment  upon  a 
verdict  for  plaintiff;  defendant  appeals. 

Gibson  c&  Dawson^  for  appellant 

E,  L,  Smalley,  for  appellee. 

Beck,  J.  —  I.  The  petition  alleges  that  plaintiff  made  an 
arrangement  with  defendant  to  furnish  him  money  to  be  used 
in  carrying  on  the  creamery  business,  in  which  he  was 
engaged,  and  thereupon  plaintiiF  opened  a  bank  account  with 
defendant,  and  paid  checks,  drafts,  and  other  evidences  of 
indebtedness,  made  in  prosecuting  the  creamery  business,  and 
charged  the  same  in  defendant's  account,  and  credi-ted  hira 
with  all  money  deposited;  and  that  upon  this  account  a  large 
Vol.  LXXIII— 19 
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balance  is  due  plaintifiT,  for  which  it  asks  judgmeat.  The 
account  is  made  a  part  of  the  petition.  The  defendant  in  his 
answer  denies  that  he  personally  checked  or  drew  any  money 
from  plaintiff's  bank  which  is  charged  in  the  account;  alleges 
that  he  executed  with  another  a  promisory  note  to  plaintiff,  for 
a  large  sum,  which  was  delivered  as  a  deposit  or  as  "collateral" 
to  the  account;  and  that  he  notified  plaintiff  that  it  must  not 
allow  his  account  to  be  overdrawn,  or  allow  a  greater  sum  to 
be  drawn  than  would  be  paid  by  the  note,  and  for  any  such 
9verdraft  defendant  would  not  be  liable.  It  is  alleged  in  an 
amended  petition  that  the  creamery  business  was  conducted 
by  defendant  in  connection  with  another,  the  same  person 
who  had  signed  the  note  with  defendant,  and  that  such  person 
was  authorized  to  draw,  and  did  draw,  checks  against  defend- 
ant's bank  account,  which  was  balanced  monthly,  and  reported 
to  defendant,  and  the  checks  surrendered,  and  the  balance 
assented  to  by  defendant,  and  the  person  connected  with  him 
in  business,  except  those  for  the  last  two  months  of  the  busi- 
ness.    Other  allegations  of  the  pleadings  need  not  be  recited. 

II.  It  is  urged  by  defendant's  counsel  that  the  verdict  is 
not  sustained  by  the  evidence,  and  that  the  court  erroneously 
I.  PLEADiKo:    overruled  a  motion  for  a  new  trial-  based  qpon 

Indacement:       ,,  j      t  i.    ^  x-l    •  •!.•  -t 

proof.  this  ground.   In  support  of  their  position,  counsel 

insist  that,  as  the  evidence  wholly  failed  to  show  an  arrange- 
ment between  the  parties  alleged  in  the  petition,  to  the  effect 
that  plaintiff  was  to  furnish  money  to  defendant  for  his  cream- 
ery business,  the  cause  of  action  was  not  established.  Ent 
the  action  is  not  brought  on  the  agreement  or  arrangement, 
as  it  is  called,  but  upon  the  account.  If  the  checks  or  drafts 
upon  which  plaintiff  paid  money  were  drawn  under  proper 
authority  of  defendant,  an  implied  contract  arose,  by  which 
defendant  was  bound  to  pay  any  balance  accruing  on  the 
account.  What  is  alleged  as  to  the  arrangement  is  not  the 
cause  of  action,  but  is  averred  as  an  inducement,  showing 
defendant's  obligation  to  pay  the  balance  due  on  the  account. 

III.  It  is  argued  that,  as  there  is  no  conflicting  evidence 
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npoQ  defendant's  defense,  based  upon  the  allegation  of  his 
answer  to  the  effect  that  he  had  notified  plaint- 

2.  BAKKINO  :  * 

KyorS^pre^  iff  not  to  permit  his  accoant  to  be  overdrawn 
SSbUHyoT*'*  beyond  the  amount  which  wonld  be  paid  by  the 
drawer.  deposit  made  by  the  promissory  note,  which  was 

credited  thereon,  the  plaintiff  cannot  recover;  and,  in  view 
of  the  fact  that  there  is  no  conflict  of  evidence  npon  this 
branch  of  the  case,  the  verdict  ought  to  have  been  set  aside. 
Bnt  defendant's  counsel  fail  to  consider  another  aspect  of  the 
case.  It  is  not  disputed  that  the  person  drawing  the  checks 
was  doing  business  for  or  with  defendant,  and  was  authorized 
to  draw  them.  There  is  no  claim  that  this  authority  was 
withdrawn.  The  case,  then,  is  this:  Defendant  notified 
plaintiff  not  to  pay  checks  drawn  by  his  authority.  Such 
checks  were  binding  npon  defendant,  whether  he  had  or  had 
not  a  balance  in  the  bank.  He  could  not,  by  a  mere  notice 
to  plaintiff  not  to  pay  after  a  certain  limit  was  reached,  defeat 
the  rights  of  holders  of  such  checks,  and  the  right  of  plaintiff 
to  pay  and  charge  them  to  defendant's  account.  If  there 
existed  want  of  consideration,  or  any  other  legal  or  equitable 
grounds  for  arresting  payment,  he  could  require  plaintiff  to 
refuse  it.  But  if  the  checks  were  drawn  by  authority  in  the 
prosecution  of  the  business  with  which  defendant  was  con- 
nected, and  he  availed  himself  of  the  benefits  of  such  checks, 
he  cannot  refuse  to  account  for  them,  even  though  they 
exceeded  the  limit  prescribed  in  his  notice  to  plaintiff.  These 
views  are  based  upon  the  plainest  principles  of  law  and  equity. 
Tiiey  are  substantially  expressed  in  instructions  to  the  jury. 

IV.  It  is  urged  that,  as  the  evidence  does  not  show  what 
disposition  was  made  of  the  money  by  the  person  drawing 

the  checks,  it  fails  to  establish  defendant's  liabil- 
ity.    But  if  the  checks  were  drawn  by  authority 
of  defendant  in  the  prosecution  of  defendant's  business,  plaint 
iff  was  not  required  to  inquire  what  disposition  was  made  of 
the  money  received  thereon. 

V.  Two  instructions,  the  fifth  and  sixth,  given  to  the  jury, 
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were  excepted  to,  and  are  now  made  gronnds  of  objection  to 
the  judgment.  They  are  in  accord  with  the  views  we  have 
expressed  above.  Counsel  for  defendant,  if  we  rightly  under- 
stand their  printed  argument,  say  that  the  court  in  the 
instruction  held,  ^  that  the  defense  presented  by  the  defend- 
ants was  notice  to  the  proper  officer  of  the  bank  not  to  allow 
the  account  to  be  overdrawn."  We  find  nothing  in  the 
instructions  excepted  to  to  this  effect.  We  think  that  coun- 
sel's argument  on  this  branch  of  the  case  seems  to  be  deprived 
of  force  by  its  failure  to  state  correctly  the  effect  of  the 
instructions  assailed. 

In  our  opinion  the  judgment  of  the  district  court  ought 
to  be  Affibmbd. 


LtOKS   &   COONET   V.    HA.BBI8   &  JoHNSON. 

78  jm\  .  1*  Beference:  finding  of  fact:  setting    aside:    evidbncb    on 

■n  ^1  APPEAL.    The  finding  of  fact  by  a  referee  is  regarded  as  the  verdict  of 

\2i  407!  a  JQiTt  in  the  decision  of  the  question  by  this  court  whether  it  is  sap- 

ported  by  the  eridence;  (see  cases  cited  in  par.  4  of  the  opinion;)  and 

the  rule  is  that,  when  such  finding  is  set  aside  by  the  court  below,  this 
fi4i  7431  court  will  reluctantly  interfere,  and  will  do  so  only  when  there  is  noth- 
—  ing  found  in  the  record  to  support  the  ruling.    (Compace  Laverenz  v, 

Chicago,  R.  L  dt  P.  R'y  Co.,  53  Iowa,  321,  and  Burlington  Gas-Light 

Co.  f>,  Green,  21  Id.,  335.) 

2. :  BETTING  ASIDE  FINDINGS:  PROOEDUBE.    In  an  action  at  law, 

where  the  court  sets  aside  the  findings  of  fact  bj  a  referee,  or  a 
part  of  them,  it  is  error  for  the  court  to  proceed  to  ixy  the  issues  thus 
opened,  but  the  cause  should  be  again  referred  to  the  same  or  another 
referee;  (Code,  §  3295;  Sage  0.  Nichols.  51  Iowa,  44;)  or,  if  it  be  not 
so  referred,  a  new  trial  should  be  granted,  and  the  issues  of  fact 
again  tried  in  the  manner  determined  by  law  or  the  agreement  of  the 
parties. 

Appeobl  from  Oa/rroll  District  Court — Hon.  0.  P.  Loof- 

BOTJBOw,  Judge. 

Thubsdat,  Ootobkb  27. 

Action  at  law  to  recover  the  balance  due  on  a  bank  account: 
plaintiffs  being  bankers.     The  cause  was  sent  to  a  referee. 
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and  upon  the  coming  in  of  bis  report  it  was  modified  as  to 
part  of  the  findings  of  fact  and  law,  and  judgment  rendered 
thereon  against  one  of  the  defendants.     Plaintifiis  appeal. 

M.  W.  Beaohy  for  appellants. 

Heid  dk  Morgan  and  /. «/".  McDuffy^  for  appellees. 

Beok,  J. — I.  The  defendants  in  their  answer  deny  gen- 
erally the  allegations  of  the  petition,  and,  as  a  special 
defense,  allege  in  substance,  that,  prior  to  the  date  of  many 
of  the  debit  items  of  the  account  upon  which  suit  is  brought, 
the  copartnership  existing  between  the  defendants  was  dis* 
solved,  of  which  plaintiffs  were  notified  on  the  same  day, 
and  plaintiffs  then  verbally  agreed  to  relieve  defendant  John- 
son of  any  liability  on  account  of  the  partnership  dealings 
with  plaintiffs,  and  did  then  discharge  him  therefrom. 

The  referee  found  as  fieu^ts  the  existence  of  a  copartnership 
composed  of  defendants,  its  dissolution,  and  that  notice 
thereof  was  immediately  given  to  plaintiffs,  who  entered 
into  no  agreement  to  discharge  Johnson  or  the  firm  from 
liability  for  the  firm's  debts.  He  further  found  that  neither 
partner  countermanded  directions  before  given  by  them  to 
plaintiffs  to  pay  checks  drawn  in  the  course  of  their  busi- 
ness, which  plaintiffs  had  agreed  to  pay,  and  that  certain  out- 
standing checks  of  this  character  were  not  taken  into  account 
in  making  the  dissolution  of  the  firm.  These  checks  were 
paid  by  plaintiffs  to  an  amount  exceeding  the  balance  which, 
by  the  findings  of  the  referee,  is  due  plaintiffs,  and  for  which 
he  recommends  judgment  to  be  rendered  against  both  of  the 
defendants;  holding,  as  a  conclusion  of  law  upon  the  facts 
found,  as  just  stated,  that  plaintiffs  were  authorized  to  pay 
these  checks,  and  charge  them  to  the  firm. 

Upon  exceptions  to  the  report  of  the  referee,  the  district 
court  set  aside  the  finding  of  fact  that  the  outstanding  checks 
were  not  taken  into  account  in  the  dissolution  of  the  firm, 
and  the  conclusion  of  law  that  plaintiffs  were  authorized  to 
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pay  their  checks,  and  charge  them  to  defendants.  Thereupon 
the  court  rendered  judgment  against  Harris  for  the  amoant 
found  due,  and  dismissed  the  action  as  to  Johnson. 

II.  Plaintiffs  insist  that  the  court  below  erred  in  setting 
aside  the  finding  of  fact,  above  stated,  to  the  effect  that  the 

checks  were  not  taken  into  account  in  the  disso- 

1.  RSFSR' 

ing^<5'faStr  lotion  of  the  firm.  Upon  this  point  the  evidence 
eWdSnoeon^'  ^®  ^^*  clear,  but  WO  are  inclined  to  think  that  it 
appeaL  supports  the  finding  of  the  referee.     But  when 

a  verdict  is  set  aside  by  the  court  below,  this  court  will 
reluctantly  interfere,  and  will  do  so  only  when  there  is  noth- 
ing found  in  the  record  to  support  the  ruling.  {Laverem 
V.  Chicago^  B.  I.  <&  P.  B^y  Oo.^  53  Iowa,  321 ;  Burlington 
Gaa-Ligfvt  Co.  v.  Green^  21  Id.,  835.)  We  shall  soon  see 
that  the  finding  of  fact  by  a  referee  is  regarded  as  the  ver- 
dict of  a  jury,  in  the  decision  of  the  question  whether  it  is 
supported  by  the  evidence.  Under  these  rules  we  cannot 
interfere  with  the  order  of  the  district  court  setting  aside  the 
finding  of  fact  by  the  referee. 

III.  Upon  the  other  facts  found,  as  above  stated,  we  think 
it  doubtful  indeed  whether  the  referee's  conclusion  of  law  as 
to  the  liability  of  Johnson  should  have  been  set  aside.  But 
of  this  matter  we  need  not  inquire,  as  the  judgment  must 
be  reversed  upon  other  grounds. 

IV.  Upon  setting  aside  the  findings  of  fact  and  of  law, 
as  hereinbefore  recited,  the  district  court  dismissed  the  action 

as  to  Johnson,  and  rendered  judgment  against 

flnli?Sc??pro-  Harris  alone.  This  is  clearly  erroneous.  Tlie 
oedure.  action  is  at  law,  and  the  finding  of  facts  by  the 

referee  has  the  force  and  effect  of  a  verdict  of  a  jury,  and  is 
to  be  so  regarded.  {Taylor  v.  French  I/umhering  Co.^  47 
Iowa,  662;  Gooley  v.  Osborne^  50  Id.,  526;  Smith  v,  Harlan^ 
49  Id.,  101.) 

U  pon  setting  aside  the  report,  the  case  may  again  be  refer- 
red to  the  same  or  another  referee.  (Code,  §  3295;  Sage 
V,  Nichols^  51  Iowa,  44.)     If  the  cause  be  not  again  sent  to 
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a  referee,  a  new  trial  sbonld  be  granted,  and  the  case  again 
tried  upon  the  issues  of  fact,  in  the  manner  determined  by 
the  law,  or  the  agreement  of  the  parties.  The  cause  was  not 
submitted  to  the  district  court  for  the  trial  of  the  issues. 
The  parties  consented  to  the  reference;  they  did  not  consent 
that  the  district  court  should  try  the  issues.  £ut,  by  the 
decision  under  consideration,  the  district  court  did  determine 
one  issue  of  fact  upon  which  the  decision  turned.  It  is 
plain  that  plaintiff  was  by  this  decision  deprived  of  the  right 
of  trial  in  the  manner  prescribed  by  law.  Upon  setting 
aside  the  finding  of  facts  by  the  referee,  the  cause  should 
have  been  again  referred,  or  a  new  trial  granted.  As  there 
was  no  order  made  for  sending  the  case  again  to  a  referee,  an 
order  for  a  new  trial  should  have  been  entered,  which  should 
have  been  had  in  the  manner  prescribed  by  law. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  proceedings  in  accord  with  this  opinion. 

Bevebsbd. 


Mabsh  t.  Smith.  7i  M 
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1.  Appeal:  practicb:  ahbndbd  abstr act  not  denied.    An  amended     __^ 

abstract  filed  by  appellee,  showing  that  appellani*B  abstract  is  not  true,       g  »* 
is  regarded  as  trae,  unless  denied  by  appellant 

2.  Judgment:  who  bound  bt:    intbrbstbd  pbbson    aiding  in 

DBFEN8B.  One  who  is  interested  in  an  action,  and  has  knowledge  of 
it,  and  employs  counsel  to  defend  in  it  for  him,  is  bound  by  the  judg- 
ment, even  though  he  is  not  a  party  of  record.  (Compare  McNamee  v. 
Mareland,  26  Iowa,  96,  and  Stoddard  r.  Thampwn,  31  Id.,  80.) 

Appeal  from  Polk  Circuit  Court. 

Thuksdat,  Ootobeb  27. 

AonoN  to  recover  upon  breaches  of  the  covenants  of  war- 
ranty in  a  deed  for  citj  lots,  executed  bj  defendant  to  plaint- 
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iff.     The  cause  was  tried  without  a  jury,  and  judgment 
rendered  in  the  court  below  for  plaintiff.    Defendant  appeals. 

Baylies  €&  Baylies  and  Ira  M.  Anderson^  for  appellant. 
St.  John  <b  Whiaenandy  for  appellee. 

Beck,  J. — I.  The  petition  shows  the  execution  of  a  deed 
for  city  lots,  executed  by  defendant  to  plaintiff,  with  coven- 
ants  of  warranty,  and  avers  a  breach  thereof,  in  that  defend- 
ant  was  not  seized  of  the  estate  and  title  conveyed  in  the 
deed,  which  were  in  another.  It  further  shows  the  com- 
mencement of  an  action  against  plaintiff  in  a  state  court,  of 
which  defendant  had  notice,  and  the  expenditure  of  money 
by  plaintiff  in  its  defense,  and  the  prosecution  of  anothei 
action  in  the  United  States  court,  wherein  a  judgment  wag 
rendered  against  plaintiff,  quieting  the  title  of  the  lots  in 
another;  the  same  parties  who  had  commenced  the  other 
action.  The  defendant,  in  his  answer,  denies  the  allegations 
of  the  petition. 

II.  The  defendant  assigns  as  error  the  rulings  of  the  cir- 
cuit court  in  admitting  and  i*ejecting  evidence  upon  the  trial. 

1.  appeal:  But  an  amended  abstract  filed  by  plaintiff,  which 
Hmcnded  ab-  is  uot  denied,  shows  that  the  rulingrs  complained 
denied.  of  wcrc  uot  made;  but  all  evidence  in  qnestion 
was  admitted  subject  to  consideration  as  to  its  competency  in 
the  final  decision  of  the  case.  The  abstracts  failed  to  show 
rulings  on  the  questions  of  the  competency  of  the  evidence. 
The  amended  abstract  not  having  been  denied,  it  must  be 
regarded  as  correct.  The  objections  urged  by  defendant, 
tbei^efore,  are  not  supported  by  the  abstracts. 

III.  Counsel  for  defendant  insist  that  the  transcript  of 
the  judgment  of  the  United  States  court  was  erroneously 

2.  .tudcmknt:  admitted  in  evidence,  and  does  not  support  the 
by:  iniewiJted  judgment  of  the  court  below,  for  the  reason  that 
In  defense.       it  is  not  sliown  that  defendant  was  a  party  thereto. 

The  amended  abstract,  as  we  have  stated,  shows  that  the 
question  as  to  the  competency  of  this  and  other  evideuce  was 
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reserved,  to  be  determined  upon  the  final  decision  of  the  case. 

It  may  be  presamed  that  the  court  below  held  the  transcript 

of  the  judgment  of  the  United  States  court  competent.     The 

abstract  shows  that  the  circuit  court  was  authorized  to  find 

that  defendant  had  knowledge  of  the  suit,  and  advised  and 

authorized  the  employment  of  counsel  to  defend  it  for  him. 

Being  interested  in  the  suit,  and  thus  aiding  in  its  defense, 

he  was  bound  by  the  judgment  rendered  thereon.     {McNa- 

mee  v.  Morelcmd^  26  Iowa,  96;  Stoddard  v.  Thompson^  31 

Id.,  80.) 

We  reach  the  conclusion  that  the  judgment  of  the  circuit 

court  ought  to  be 

Affirmed. 


The  Equitable  Tkust  Co.  t.  Sheope.  jJJ  gji 

73     2©T 

1.  Bzeoution  Sale:  onlt  one  bidder:  m adequacy  of  bid:  ad-  134  ssj 
joxtenmbItt.  Where  land  is  incumbered  by  several  jadgments,  all 
held  by  the  same  person,  and  the  sheriff  offers  it  for  sale  on  execution, 
subject  to  redemption,  he  has  no  occasion  to  adjourn  the  sale  because 
the  judf^ment  creditor  is  the  only  bidder,  and  his  bid  is  only  the  amount 
of  his  senior  judgment,  and  wholly  inadequate  to  the  value  of  the  land. 
In  such  case  the  owner  has  an  adequate  remedy  by  redemption,  and  he 
cannot  have  the  sale  set  aside. 

Appeal  from  Cedar  District  Court. 

Thuesday,  Octobee  27. 

Motion  to  set  aside  an  execution  sale.  The  motion  was 
overruled  and  the  defendant  appeals. 

Treiohler  dk  Hvher^  for  appellant. 

Piatt  (6  Carry  for  appellee. 

Adams,  Ch.  J. — ^The  property  in  question  consisted  of  2 10 
acres  of  land  in  Cedar  county,  which  was  owned  by  the 
defendant  Shrope,  and  was  worth,  according  to  the  evidence, 
$1 1,000  or  $12,000.     It  included  the  defendant's  homestead, 
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which  had  been  platted  in  a  rectangular  form  in  the  two 
south  40's,  and  embraced  40  acres,  as  nearly  as  could  well  be 
measured,  leaving,  of  course,  40  acres  in  the  two  south  40'8 
not  embraced  in  the  homestead.  This  property  had  become 
badly  incumbered.  Two  judgments,  covering  the  whole 
tract,  had  been  obtained  against  it  upon  the  foreclosure  of 
the  mortgages,  and  one  other  judgment,  covering  all  but  the 
homestead.  The  plaintiff  herein  named  held  at  one  time  the 
senior  judgment,  amounting  to  nearly  $3,000.  One  Ham- 
mond, however,  became  the  owner  of  all  the  judgments, 
amounting  to  about  $9,000,  and  is  now  the  person  interested,  as 
against  the  defendant  Shrope.  Hammond  caused  the  prop* 
erty  to  be  sold  upon  the  senior  judgment,  and  bid  the  same 
in  for  the  amount  thereof.  The  motion  to  set  aside  the  sale 
was  made  just  before  the  expiration  of  the  year  of  redemp- 
tion. The  motion  is  based  upon  the  alleged  gronud  that 
there  were  no  bidders  at  the  sale  except  Hammond,  and  that 
the  sheriff  should  have  adjourned  the  sale,  and  especially  as 
Hammond's  bid  was  grossly  inadequate.  It  is  based  also 
upon  the  alleged  ground  that  the  laud  not  embraced  in  the 
homestead  should  have  been  first  offered,  and  that  that  was 
not  done. 

As  to  the  mode  of  sale,  we  have  to  say  that  we  think  that 
the  evidence  shows  that  all  the  land  except  the  homestead 
was  first  offered  in  40 -acre  tracts.  The  defendant  contends 
that  this  could  not  be  so,  because  the  homestead  is  embraced 
in  two  government  40's.  But  it  was  not  necessary  that  the 
land  outside  of  the  homestead  should  be  offered  wholly  in 
government  40's,  nor  is  it  claimed  that  it  was.  The  four 
northerly  40's  could  be  so  offered,  and  the  remainder  could 
be  offered  as  the  tract  embraced  in  the  two  southerly  govern- 
ment 40^8  after  taking  out  the  homestead. 

As  to  the  failure  to  adjourn,  and  the  selling  for  the 
amount  of  the  senior  judgment,  we  have  to  say  that  we  see 
nothing  in  these  things  irregular  or  unusual.  The  property 
was  sold  subject  to  redemption.     The  defendant  had  a  year 
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in  wliicli  to  protect  himself,  and  he  could  and  should  have 
done  so  if  there  was  really  any  margin  between  the  market 
value  of  the  property  and  the  incumbrances.  Where  prop- 
erty is  sold  subject  to  redemption,  it  is  not  to  be  expected 
that  there  will  be  competition  at  the  sale,  nor  can  it  be  said 
that  it  is  important  to  the  debtor  that  there  should  be.  If 
the  property  is  sold  too  low,  he  can  make  his  own  resale 
either  publicly  or  privately.  He  does  not  need  another  exe- 
cution sale. 

The  defendant's  real  complaint,  as  we  understand  it,  is 
that  tbe  property  outside  of  the  homestead  did  not  sell  foi 
enough  to  pay  the  two  senior  judgments,  and  leave  the  home- 
stead clear,  and  leave. the  third  judgment  unprovided  for. 
He  seems  to  think  that  if  the  sheriff  had  adjourned  the  sale, 
such  a  result  might  have  been  attained.  But  we  are  unable 
to  see  the  slightest  probability  of  it.  Any  bidder  would 
have  seen  that  if  the  property  were  sold  to  him  for  the 
amount  of  the  first  two  judgments,  Hammond,  as  the  owner 
of  the  third,  would  have  had  a  right  to  redeem,  and  probably 
would  have  exercised  his  option  to  redeem,  if  the  property 
proved  to  be  worth  redeeming,  and,  if  not,  he  would  have 
left  it  upon  the  purchaser's  hands.  The  circumstances,  so 
far  as  we  can  see,  were  not  such  as  to  afford  any  reasonable 
hope  of  competition,  however  many  adjournments  there 
might  have  been.  The  property  was  sold  with  the  usual 
result  where  there  is  a  right  of  redemption,  and  the  defend- 
ant should   have  made  an  effort  to  secure  his  protection 

through  the  exercise  of  such  right. 

Affirmed. 
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Harwiok  V.  WEDDmaxoNj  Sheriff. 

1.  Practice:  coi^soLiDATioiir  of  actions:  dibhissal  of  diffsreht  go- 

DSFBNDANTS.  Three  several  actions  for  damages  for  the  wronfrfol 
seizure  of  his  property  on  execution  were  brought  by  the  plaintiff  against 
the  defendant  sheriff  and  others — ^the  parties  defendant,  other  than  the 
sheriff,  being  different  in  each  case.  Plaintiff  moved  to  consolidate  the 
cases,  and  after  the  filing  of  the  motion,  but  before  the  hearing  thereon, 
he  dismissed  as  to  all  but  the  sheriff  in  each  case.  Held  that  the  motion 
was  then  properly  sustained. 

2.  Fraadulent  Conyeyanoe:   evtdekob:  statement  of  vendor. 

The  good  faith  of  a  vendor,  whose  sale  of  property  is  assailed  as  fraud- 
ulent, cannot  be  proved  by  evidence  of  his  declarations  that  he  honestly 
owed  certain  debts,  and  intended  to  pay  them;  and  such  evidence  is  not 
pertinent  to  the  issue,  and  should  be  excluded. 


3. : :  instruction.    Upon  the  issue  of  fraudulent  conveyance, 

tendered  by  the  defendant,  held  that  the  following  instruction  should 
have  been  given  when  asked:  *'  It  is  not  necessary  for  the  defendant 
to  prove  any  fact  which,  taken  by  itself,  would  necessarily  show  fraud; 
yet,  if  the  jury  believe  from  the  case  as  a  whole  that  a  fraudulent  result 
was  intended  by  the  bill  of  sale  in  the  making  of  the  same,  the  verdict 
should  be  for  the  defendant  as  to  all  the  property  included  therein.** 

4.  Sale:   portion  of  grain  in  bulk:  leyt  befobib  separation. 

Where  a  bill  of  sale  covered,  or  was  designed  to  cover,  a  portion  of 
grain  in  bulk,  and  such  portion  was  not  separated  from  the  mass  at  the 
time  of  a  levy  thereon  upon  execution  against  the  vendor,  held  that  the 
levy  was  good  regardless  of  the  bill  of  sale.  (See  opinion  for  author* 
ities.) 

5.  Verdict:  in  excess  of  plaintiff's  claim:  set  abide.    A  verdict 

which  allows  more  for  certain  items  of  property  than  plaintiff  claims  in 
his  petition  should  be  set  aside. 

Appeal  from  Sac  Circuit  Court. 
Friday,  Octobbb  28. 

This  action  and  two  others,  appearing  under  the  same 
name,  were  brought  to  enable  the  plaintiff  to  recover  for 
damages  alleged  to  have  been  sustained  by  the  wrongful  levy 
upon  and  seizure  by  the  defendant,  as  sheriff,  of  certain  per- 
sonal property  alleged  to  belong  to  plaintiff.  The  three 
actions  were  consolidated,  and  tried  to  a  jury,  and  verdict 
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and  judgment  were  rendered  for  the  plaintiff.     The  defend- 
ant appeals. 

Hobinson  dh  Milahristy  for  appellant. 

A.  E.  Clothe  and  T,  D.  Higgs^  for  appellee. 

Adahs,  Ch.  J. — I.  The  motion  to  consolidate  was  made 
by  the  plaintiff.  To  the  order  sustaining  tlie  motion  the 
defendant  excepted,  and  he  now  assigns  the  ruling  as  error. 

The  first  action  was  brought  by  the  plaintiff  against  the 
defendant,  Weddington,  and  H.  V.  &  T.  Slutz.  The  second 
I.  pbacticb:  ^*®  brought  by  him  against  Weddington  and 
fflmS:^''''  Sweitser  &  Currier,  and  the  third  was  brought 
cA^defend-'  hy  him  against  Weddington  and  the  First  Na- 
tional Bank  of  Storm  Lake.  The  co-defendants 
of  Weddington,  in  the  respective  cases,  were  the  creditors 
for  whom,  and  under  whose  direction,  the  respective  levies 
were  made.  Some  of  the  property  levied  on  was  taken  under 
tl)e  three  writs  levied  successively.  A  part  was  levied  on  in 
tlie  action  of  the  First  National  Bank  alone. 

After  the  motion  to  consolidate  had  been  filed  by  the 
plaintiff,  he  dismissed  Weddington's  co-defendants  in  each 
case.  Weddington  insists,  however,  notwithstanding  such 
dismissal,  that  it  was  improper  to  consolidate  the  cases.  But 
we  have  to  say  that  we  think  that  his  position  cannot  be  sus- 
tained It  may  be  conceded  that  the  actions  as  originally 
brought  could  not  properly  have  been  consolidated.  There 
were  different  defendants  in  each  case,  but  after  the  dismissal 
there  was  left  only  Weddington  as  defendant  in  each  case,  and 
the  causes  of  action  were  such  that,  as  against  him,  they 
miglit  have  been  united  in  one  action.  After  the  dismissal 
as  to  Weddington's  co-defendants,  and  after  the  consolidation, 
the  case  stood  the  same  as  if  the  plaintiff  had  dismissed  as 
to  all,  and  then  brought  one  action  against  Weddington  alone, 
upon  all  the  different  causes  of  action.  In  our  opinion,  there 
was  no  vaKd  obiection  to  the  consolidation.     If  Weddington 
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desired  that  the  attaching  creditors,  under  whose  direction  he 
was  acting,  shoald  be  concluded  by  the  adjudication  against 
him  upon  any  question  which  might  arise  between  him  and 
them,  he  might  have  notified  them  to  defend,  and  might  have 
had  such  special  findings  as  were  necessary  to  protect  the 
rights  of  the  different  parties. 

II.  The  property  levied  upon  had  at  one  time  been  owned 
by  the  plaintiff's  father,  T.  J.  Harwick.     It  was  attached  by 

his  creditors  upon  the  supposition  that  it  was 

S.  FRAUD- 

uLEKToon- ^  still  his  property.  The  plaintiff  claimed  it  under 
menfof've?-'  ^^  alleged  sale  and  conveyance  made  by  his  father 
*°'*  to  him.    The  defendant  contended  that  the  alleged 

sale  and  conveyance  were  fraudulent  and  void.  The  plaintiff 
introduced,  as  a  witness,  his  mother,  the  wife  of  T.  J.  Har- 
wick, and  proved  by  her  certain  statements  made  by  her  hus- 
band to  her  to  the  effect  that  a  certain  debt  owed  by  him  was 
honest,  and  that  he  intended  to  pay  every  cent  of  it.  The 
defendant  moved  to  strike  out  this  evidence,  but  the  motion 
was  overruled.  We  are  unable  to  see  how  this  evidence 
tended  to  prove  any  issue  in  the  case.  It  is  not  uncommon, 
we  think,  for  fraudulent  debtors  to  make  professions  of  hon- 
esty. But  the  bona  fide  character  of  their  transactions, 
where  drawn  in  question,  cannot  be  proved  by  such  profes- 
sion.    "We  think  that  the  evidence  should  have  been  excluded. 

III.  The  defendant  asked  an  instruction  in  these  words: 
"Instruction  6.  It  is  not  necessary  for  the  defendant  to 
g . prove  any  fact  which,  taken  by  itself,  would  nec- 

instnietion.  essarily  show  fraud;  yet,  if  the  jury  believe  from 
the  case  as  a  whole  that  a  fraudulent  result  was  intended 
by  the  bill  of  sale  in  the  making  of  the  same,  the 
verdict  should  be  for  the  defendant  as  to  all  the  prop- 
erty included  therein."  The  court  refused  to  give  this 
instruction,  and  the  refusal  is  assigned  as  error.  We  think 
that  the  instruction  was  peculiarly  appropriate,  and  should 
have  been  given.  The  defendant,  as  is  usual  in  this  class  of 
cases,  relied  upon  several  circumstances   tending  to  show 
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fraud.  It  might  well  be  claimed  by  the  plaintiff  that 
neither  necessarily  showed  it.  But  if  the  jury,  in  view  of 
all  of  them,  believed  there  was  fraud,  it  was  their  duty  to  so 
find. 

lY.    The  defendant  asked  an  instruction  in  these  words: 
"  If  the  bill  of  sale  covered,  or  was  designed  to  cover,  a 
4.  sals:  pop-    portion    of   grain    in    bulk,   and    the    portion 
in*buik?^^    designed  to  be  then  conveyed  had  not  been  sep- 
tion.  arated  from  the  remainder  prior  to  the  levy,  then, 

as  to  such  grain  not  separated,  your  verdict  must  be  for  the 
defendant,  without  regard  to  the  bill  of  sale."  The  court 
refused  to  give  this  instruction,  and  the  defendant  assigns 
the  refusal  as  error.  The  plaintiff  relied  upon  showing  a 
purchase  from  his  father.  If  the  grain  sold  was  part  of  a 
mass,  and  was  not  separated  from  it,  it  appears  to  us  that  the 
title  did  not-  pass.  We  think  that  the  instruction  should 
have  been  given.  {CouHrigM  v.  Leona^d^  11  Iowa,  32; 
MoClung  v.  Kelleyy  21  Id.,  508;  Snyder  v.  TihhalUy  82 
Id.,  447.) 

V.     It  is  claimed  by  defendant  that  the  verdict  is  exces- 
sive, in  that  the  jury  allowed  more  for  certain  items  of  prop- 
A.  vsbdiot:      erty  than  the  plaintiff  claimed  in  his  petition. 
piaiDtiirs^      This  appears  to  us  to  be  so,  and  we  think  that 

cl&lms  sot 

aside.'  the  verdict  should  have  been  set  aside  on  this 

ground. 

Kevbbsed. 


! 


304  SUPREME  COURT  OF  IOWA, 

The  Standard  Coal  Co.  et  al.  ▼.  The  Ind.  Dist.  of  Angus  et  aL 


78  aoi 
\99_jeo  Xhb  Staicdabd  Goal  Co.  et  al.  v.  The  Ind.  Dist.  of  Akous 

73    a(M 
111_380  ET  AL. 

78    304 

^^  ^^  1.  School  Tax:  levy  aftbb  prescribed  time:  void:  injunction. 

Under  g  1738  of  the  Code,  which  provides  that  **  no  tax  shall  be  levied 
by  the  board  after  the  third  Monday  in  May,**  held  that  a  tax  levied  by 
the  board  of  the  defendant  school  district  after  that  date  was  void,  and 
that  its  collection  was  properly  restrained  by  injunction;  and  the  fact 
that  the  tax  mast  also  be  levied  by  the  board  of  supervisors  (Code,  g 
1777)  makes  no  difference. 

Appeal  Jrom  Boone  District   Cowrt. 

Fbiday,  Octobbb  28. 

AoTioN  for  an  injanction  to  restrain  the  collection  of  a 
school  tax.  A  decree  was  granted  in  accordance  with  the 
prayer  of  the  petition.    The  defendants  appeal. 

Hull  <k  Bicksler^  for  appellants. 

Clayton  Harrington^  for  appellees. 

Adahs,  Oh.  J. — ^The  independent  district  of  Angus  is  part 
in  Greene  connty,  and  part  in  Boone  county.  In  1886,  the 
directors  of  the  district,  thinking  that  the  property  in  the 
Boone  county  part  had  not  in  the  past  years  sustained  its 
share  of  the  taxation,  voted  a  tax  of  50  mills  on  a  dollar 
upon  that  property,  and  at  the  same  time  voted  a  tax  of  only 
24  mills  on  a  dollar  on  the  property  in  the  Greene  county 
part.  The  tax  so  voted  was  certified  to  the  respective  boards 
of  supervisors,  and  the  tax  was  by  each  duly  levied.  The 
plaintiffs  are  property  owners  in  the  Boone  county  part. 
They  feel  aggrieved  by  the  levy  of  so  large  a  tax,  and  they 
bring  this  action  to  prevent  the  collection  of  the  same.  They 
aver  that  it  is  void.  One  of  the  grounds  upon  which  they 
aver  that  it  is  void  is  that  it  was  not  levied  by  the  board  of 
directors  within  the  time  within  which  they  had  the  power 
to  levy  it.  The  fact  appears  to  be  that  the  action  of  the 
board  was  had  on  the  25th  day  of  May,  1886.     The  statute 
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apon  which  the  plaintiffs  rely  is  section  1738  of  the  Code, 
which  provides  that  "  no  tax  shall  be  levied  by  the  board 
after  the  third  Monday  in  May;"  and  it  appears  that  the 
third  Monday  was  the  seventeenth.  Negative  and  restrict- 
ive words  being  nsed  in  the  statute,  it  appears  to  ns  that  we 
mnst  treat  it  as  mandatory,  and  hold  that  the  plaintiffs'  posi- 
tion in  respect  to  a  want  of  power  on  the  part  of  the  board 
of  directors,  on  the  25th  day  of  May,  must  be  sustained. 

The  defendants'  position  is  that  it  is  not  necessary  for  the 
board  of  directors  to  levy  the  tax  at  all,  but  merely  to  deter- 
mine the  amount,  and  cause  the  same  to  be  certified  to  the 
board  of  supervisors,  and  that  the  tax  is  to  be  levied  by 
them.  They  rely  upon  section  1777  of  the  Code.  It  is  not, 
perhaps,  very  material  what  the  action  of  the  board  of  direc- 
tors is  called  by  which  the  amount  of  tax  is  determined  by 
them.  In  section  1738  of  the  Code,  it  seems  to  be  treated 
as  the  levying  of  the  tax,  though  it  is  clear  enough  from  sec- 
tion 1777  that  the  tax  must  be  levied  by  the  board  of  super- 
visors also.  The  county  records  should,  of  course,  show  the 
levy,  as  the  tax  is  to  be  collected  by  the  county  treasurer. 
The  action  of  the  supervisors,  however,  is  based  solely  upon 
the  action  of  the  board  of  directors,  and  their  determination 
as  to  the  amount  is  the  important  part. 

We  are  of  the  opinion  that  the  legislature  intended  to  pro- 
vide that  such  determination,  whatever  it  be  called,  should 
not  be  exercised  later  than  the  third  Monday  of  May.  What 
the  reason  for  the  provision  is  we  need  not  inquire.  We 
take  the  statute  as  we  find  it,  and  we  have  to  say  that  noth- 
ing could  be  clearer  or  more  restrictive  in  its  phraseology. 
If,  on  the  25th  of  May,  the  board  of  directors  lacked  all 
power  to  determine  the  amount  of  the  tax,  we  must  treat  it 
as  if  it  never  was  determined,  and  it  follows  that  there  was 
nothing  upon  which  the  board  of  supervisors  could  act.  The 
tax,  then,  it  appears  to  ns,  was  not  simply  erroneous,  but 
void,  and  that  an  injunction  is  the  proper  remedy  to  restrain 

its  collection.  Affirmed. 

Vol.  LXXIII— 20 
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103  aerj  Patton  v.  The  Oentbal  Iowa  R^y  Oo. 

1.  Railroads:  ikjurt  to  ehplotb:  duty  of  ooicpant  as  to  pbhgbs. 

CUBVB8  AND  ORADBS.  A  ntilfTi^  oompaoy  does  not  owe  to  its  employes 
the  duty  of  fencing  its  right  of  way,  nor  of  coastracting  its  road  with 
any  other  grades  or  curves  than  it  sees  fit;  and  when  one  enters  i^s 
employment,  he  assames  whatever  risks  there  may  be  in  consequence 
of  the  road*s  not  being  fenced,  or  of  its  peculiar  construction  as  to 
grades  and  curves.  TSee  opinion  for  authorities.)  [Bbck,  J.,  di^aettting.] 

m 

2.  :  :  duty  op  company  to  warn  against  cattle  in  pas- 

TURB.  Where  a  railroad  runs  through  a  pasture,  and^the  right  of  way 
is  not  fenced,  cattle  may  be  expected  anywhere,  and  the  company  can- 
not be  charged  with  negligence  in  failing  to  inform  a  new  employe  that 
cattle  had  frequently  been  encountered  at  a  particular  place  in  the  pas- 
ture, and  might  be  expected  there. 

Appeal  from  Cerro  Oordo  District  Court — Hon.  G.    W 

EuDDicK,  Jadge. 

Feiday,  Ootobeb  28. 

AonoN  to  recover  for  a  personal  injary.  There  was  a 
trial  to  a  jury,  and  verdict  and  jadjjpnent  were  rendered  foi 
the  defendant.     The  plaintiff  appeals. 

Richard  Wilher  and  Card  <6  Montague^  for  appellant. 

A.  C.  DaVy^  Blythe  &  Marhley  and  John  Cliygitt,  fi>r 
appellee. 

Adams,  Ch.  J. — At  the  close  of  the  plaintiff's  evidence 

the  defendant  moved  that  the  court  direct  the  jury  to  render 

a  verdict  for  the  defendant.     The  court  sustained 

^D^uo^urem**  the  motion,  and  directed  the  jury  accordingly, 

of^compaiiy     and  the  plaintiff  assigns  the  ruling  of  the  court 

curves  aiid      as  error.     The  plaintiff  was  employed  as  a  fire- 

man   on  one  of  the  defendant's   freight  trains. 

While  so  employed  upon  one  of  his  trips,  the  engine  struck 

two  cattle  standing  on  the  track,  and  became  derailed  and 

capsized.     The  defendant's  negligence  is  alleged  to  consist  in 

constructing  its  road  with  an  improper  curve,  and  impropei 
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grade  at  the  point  in  question,  and  in  not  fencing  against 
cattle,  and  in  not  warning  him  of  the  liability  of  encounter- 
ing cattle  at  that  point.  The  country  was  broken  and  hillj, 
and  used  for  pasturage.  The  curve  in  the  track  at  the  place 
of  the  accident  was  six  degrees,  and  the  grade  was  58.8  feet 
in  a  mile.  About  forty  head  of  cattle  were  in  the  pasture, 
and  they  had  frequently  been  encountered  near  the  place  of 
the  accident,  and  eight  had  been  killed.  The  grade  and  curve 
were  less  than  half  as  great  as  have  been  used  upon  other 
roads,  and  do  not  appear  to  have  been  greater  than  was 
rendered  necessary  by  the  topography  of  the  country.  The  . 
plaintiff  was  not  very  familiar  with  the  road,  though  he 
had  been  over  it  before.  He  had  an  opportunity  to  know 
the  character  of  the  ground,  and  the  fact  that  it  was  used  as 
a  pasture,  but  does  not  appear  to  have  known  much  about 
the  number  of  cattle  pastured  there,  nor  the  fact  that  they 
had  frequently  been  encountered  near  the  place  in  question. 
'No  information  had  been  given  him  by  the  defendant  in 
respect  to  the  grade,  curve  or  cattle. 

The  foregoing  are  the  essential  facts  upon  which  the 
defendant's  negligence  is  predicated.  We  cannot  say  that 
they  have  any  tendency  to  show  negligence.  It  may  be  that 
it  would  have  been  safer  for  the  defendant's  employes  if  the 
right  of  way  had  been  fenced.  But  it  has  never  been  held, 
so  far  as  we  are  aware,  that  a  railroad  company  owes  to  its 
employes  the  duty  of  fencing  its  right  of  way.  It  is  com- 
mon, we  believe,  for  railroad  companies  to  omit,  for  a  time 
at  least,  to  fence  their  right  of  way  in  some  places  where  it 
might  fence.  They  must,  we  think,  be  allowed  to  determine 
for  themselves  whether  they  will  fence  in  all  places  where 
they  might.  Employes  who  are  employed  to  operate  the 
road  are  supposed  to  contract  to  operate  it  in  its  unfenced 
condition  so  far  as  it  is  unfenced.  Whatever  additional 
exposure  there  may  be  is  so  common  and  patent  that  they  must 
be  presumed  to  have  taken  it  into  consideration,  and  to  have 
required  that  their  compensation  be  graduated  accordingly. 
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The  qaestion  as  to  the  liability  of  a  milroad  company  to  an 
employe  by  reason  of  a  want  of  a  fence,  where  there  is  no  stat- 
utory nor  contract  obligation  to  fence,  and  where  the  employe 
knew  that  there  was  no  fence,  is  not  a  new  one.  The  rule  which 
we  have  expressed  may  be  considered  as  settled.     In  Sweeny 
V.  Central  Pdo.  B*y  Co,^  57  Oal.,  15,  the  plaintiff's  husband, 
acting  as  conductor,  was  killed  under  circumstances  similar 
to  those  under  which  the  plaintiff  in  the  case  at  bar  was 
injured.     An  instruction  was  approved  which  was  given  by 
the  court  below  in  these  words:     "  If  I  understand  the  posi- 
tion of  the  plaintiff's  counsel,  it  is  this:     That  the  defend- 
ant failed  in  its  duty  to  its  employes  by  not  fencing  its  rail- 
road track;  that  it  was  negligent  in   this  respect,  and  the 
death  of  Sweeney  is  due  directly  to  this  negligence,  and  that 
to  an  action  of  this  kind  it  is  no  defense  that  Sweeney  had 
fall  knowledge  of  this  particular  negligence,  and  equally  with 
the  defendant  well  knew  the  danger  that  might  flow  there- 
from; in  other  words,  that  a  risk  cannot,  under  any  circum- 
stances, be  naturally  incident  to  the  employment  if  it  be 
incurred  through  the  negligence  or  want  of  care  on  the  part 
of  the  employer.     This,  as  it  seems  to  me,  is  stretching  the 
principle  beyond  its  legitimate  limits.     As  I  understand  it, 
one  may  engage  in  and  conduct  a  dangerous  business,  pro- 
vided it  be  one  not  prohibited  by  law,  and  to  assist  him  may 
employ  another  without  incarring  a  responsibility  to  such 
employe  for  injuries  sustained  in  such  hazardous  business, 
provided  the  danger  or  risk  be  equally  known  to  both.     In 
such  case  the  servant  voluntarily  entering  upon  an  employ- 
ment, the  dangers  and  hazards  of  which  are  well  known  to 
him,  must  be  held  to  have  assumed  the  consequences  of  such 
risks." 

In  Fleminq  v.  St.  Paul  ck  Duluth  R*y  Go.,,  27  Minn., 
Ill;  S.  0.,  6  N.  W.  Rep.,  448,  the  plaintiff's  intestate  was 
acting  as  fireman  in  operating  the  defendant's  road,  and  was 
killed  under  circumstances  similar  to  those  under  which  the 
plaintiff  in  the  case  at  bar  was    injured.     A  recovery  was 
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soaght  ander  a  statute  which  provides  that  <<  any  company 
or  corporation  operating  a  line  of  railroad  in  this  state,  and 
which  company  or  corporation  has  failed  or  neglected  to 
fence  said  road,  *  *  •  shall  hereafter  be  liable  for 
all  damages  sustained  by  any  person  in  consequence  of  such 
failure  or  neglect."  It  was  held  that  the  plaintiff  could  not 
recover  under  the  statute.  The  court  said:  "If  the  ser- 
vant enters  upon  and  continues  in  the  service  of  the  com- 
pany with  knowledge  of  the  unsuitableness  and  inadequacy 
of  the  instrumentalities  furnished  for  the  operation  of  the 
road,  it  is  his  own  negligence,  and  be  assumes  the  risk  of  the 
service  as  he  finds  it.  *  *  *  The  power  of  an 
employe  to  assume  the  known  risks  of  his  employment,  and 
the  consequent  exemption  of  the  master  in  such  cases,  is 
well  settled  in  law," 

In  1  Bedf.  B.  E.,492,  the  author  states  the  rule  as  follows: 
"  Railways  are  not  bound  to  maintain  fences  upon  their  roads 
so  as  to  make  them  liable  to  their  own  servants  for  injuries 
happening  in  consequence  of  the  want  of  such  fences;  and 
where  the  statute  makes  them  liable  for  all  injuries  done  to 
cattle  by  their  agents  or  instruments  until  they  fence  their 
road,  the  liability  extends  only  to  the  owners  of  such  cattle, 
and  this  liability  is  the  only  one  incurred." 

In  Wells  V.  BurUngtOfhy  C.  R.<&N.  R^y  Co,^  56  Iowa,  624, 
the  plaintiff's  intestate  was  acting  as  brakeman  on  the 
defendant's  road,  and  was  killed  by  reason  of  the  top  of  a 
bridge  being  too  low,  but  of  which  bridge  he  had  knowledge. 
It  was  held  that  he  waived  the  company's  negligence. 
Beok,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"The  defendant  asked  the  court  to  instruct  the  jury  to 
the  effect  that  if  they  found  the  service  of  the  intestate 
as  brakeman  upon  the  route  where  he  was  employed 
was  hazardous  on  accouut  of  the  bridge  being  of  insufficient 
height,  of  which  he  had  knowledge  while  employed  upon 
this  part  of  the  road,  and  he  continued  in  the  defendant's 
service    without    objection,  the  law  in    such   case   is    that 
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fae  assnmed  the  dangers  incident  to  the  8er\rice  resulting 
from  the  bridge  in  question,  and  his  administratrix, 
therefore,  cannot  recover  on  account  of  his  death.  The 
court  refused  to  give  this  instruction.  It  should  have  been 
given.  The  rule  of  the  instruction  is  announced  in  Perigo  v. 
Chicago^  R.  I  <b  P.  JRHy  Go,^  52  Iowa,  276;  Muldowney  v. 
III.  Gent.  R'y  Go.,  39  Id.,  616;  Kroy  v.  Ghicago,  R.  I.  <& 
P.  Ry  Go.,  32  Id.,  357;  Way  v.  III.  GetU.  R'y  Go.,  40 
Id^  341;  Lumley  v.  Gcmoell,  47  Id.,  159."  The.  prin- 
ciple involved  in  the  case  from  the  opinion  in  which  we  have 
made  the  foregoing  quotation  is  precisely  like  that  involved 
in  the  case  at  bar,  and  we  are  not  aware  that  any  court  has 
ever  held  to  the  contrary. 

We  think  that  the  same  must  be  said  in  regard  to  the 
grades  and  curves.  It  is  the  right  of  every  railroad  com- 
pany to  construct  its  road  as  it  shall  see  lit,  in  regard  to 
grades  and  curves.  It  is  a  question  of  engineering,  to  be 
decided  in  view  of  the  cost  of  construction  and  business,  etc. 

One  alleged  ground  of  negligence  is  that  the  p{aintiff, 
though  almost  a  stranger  to  the  road,  was  not  notified  by 

the  company  that  cattle  had  been  frequently 
;\uty  of  com-'  encountered  near  the  place  of  the  accident,  and 
agakist  cuttle   mifi:ht  be  expected  to  be  there.     But  where  a 

In  pasture.  ^ 

railroad  runs  through  a  pasture,  and  the  right  of 
way  is  not  fenced,  cattle  may  be  expected  anywhere.  Safety 
is  to  be  secured  by  maintaining  vigilance.  Such  outlook 
may  doubtless  be  maintained  as  to  prevent  ordinarily  run- 
ning over  catUe,  to  the  destruction  of  human  life,  and  the 
cattle,  and  other  property.  It  seems  to  us  that  it  would  be 
a  strange  rule  to  hold  that  railroad  companies  owe  their 
employes  the  duty  of  notifying  them  at  what  particular 
place  in  a  pasture  the  cattle  of  the  pasture  may  be  expected  to 
be  encountered.  In  our  opinion,  the  court  did  not  err  in 
directing  a  verdict  for  the  defendant.  Affibhed. 

Beck,  J.,  dissenting.  I  cannot  concur  in  the  conclusion 
flnuouiiced  in  the  foregoing  opinion,  to  the  effect  that  defend- 


OCTOBER  TERM,  1887.  311 

Pattou  V.  The  Central  Iowa  B'y  Co. 

ant  cannot  be  held  in  this  action  for  negligence  in  failing  to 
fence  its  railroad  track.  While  there  is  no  law  absolutelj 
requiring  defendant  to  fence  its  road,  it  is  nevertheless  its 
da t J  to  do  so  when  life  and  property  would  be  protected 
thereby.  The  law  does  not  declare  just  what  acts  amount  to 
negligence.  They  are  nowhere  enumerated.  Those  acts 
resulting  in  injury  to  persons  or  property  whick  could  have 
been  avoided  by  due  care  for  the  property,  rights^  and  per- 
sons of  others  are  negligent,  and  a  liability  therefor  arises. 
Nor  can  I  assent  to  the  doctrine  announced  in  the  opinion 
that  plaintiff  contracted  with  defendant  to  serve  in  view  of 
the  fact  that  the  road  was  not  fenced,  and  therefore  cannot 
recover  for  injuries  resulting  by  reason  of  the  absence  of 
fences.  We  ought  not  to  extend  the  doctrine  that  an 
employe  of  a  railroad  engaged  in  operating  a  train  is  pre- 
sumed to  assent  to  the  condition  of  things  connected  with 
the  operation  of  the  road  and  the  discharge  of  his  duty, 
known  to  him  to  be  defective,  and  thus  to  contract  to  take 
the  risk  of  such  defects,  to  cases  not  of  like  facts  with  those 
to  which  the  court  has  applied  it.  The  doctrine,  to  say  the 
least  of  it,  in  its  effects  is  cruel  and  oppressive  towards  the 
employes  who  are  thus  compelled  to  choose  between  employ- 
ment with  dangers  known  to  them  and  idleness  with  safety. 
The  necessities  of  nature,  bread  and  raiment  will  compel 
them  to  take  even  dangerous  employment  rather  than  idle- 
ness with  want.  Employers  thus  hold  a  whip  over  their 
employes,  forcing  them  to  perform  services  attended  by  dan- 
gers arising  from  the  negligent  acts  of  the  employers  them- 
selves. I  am  not  willing  to  extend  this  rule  to  any  extent 
further  than  it  is  carried  by  the  decisions  of  this  court.  If 
we  apply  it  to  the  facts  of  this  case,  there  can  be  no  restric- 
tions upon  it,  and  an  employe  can  have  no  claim  for  injuries 
resulting  from  negligence  of  the  employer  of  any  kind,  if 
that  negligence  be  constant  and  habitual,  and  be  so  known 
to  the  employe  when  he  entered  into  the  service. 
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The  Illinois  Okntbal  R't  Oo.  v.  Hamilton  Ooitntt  et  al. 

1.  Bailroads:  tazatioh  fob  citt  pusposbs:  unb  within  citt 
LIMITS.  Railroad  property  is  taxable  for  general  city  purposes  by  a 
city  through  whose  territory  its  line  runs,  at  the  rate  per  mile  fixed  by 
the  executive  council,  for  each  mile  of  its  main  track  included  within 
the  city  limits;  and  it  makes  no  difference  that  a  portion  of  the  main 
track  so  included  (four-fifths  in  this  case)  traverses  agricultural  lands 
which  are  not  taxable  for  general  city  purposes. 

2.  :  :    BOAD  TAX  IN  ADDITION  TO    GENERAL    TAX.       A  city 

has  no  power  to  levy  a  special  road  tax  on  property  which  is  taxable  for 
general  city  purposes,  but  only  upon  property  within  the  corporate 
limits  which  is  not  subject  to  such  general  tax.  Accordingly,  held  that 
a  city  has  no  power  to  levy  a  special  road  tax  on  railroad  property 
within  its  limits,  such  property  being  taxable  for  general  city  purposes . 
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Appeal  froin  Hamilton  District  Court, 
Tuesday,  Dkcembeb  6. 

Action  in  equity  to  restrain  the  collection  of  certain  taxes 
levied  on  plaintiff's  property  by  the  authorities  of  Webster 
City.  The  district  court  sustained  a  demurrer  to  the  peti- 
tion, and,  plaintiff  electing  to  stand  on  the  demurrer,  judg- 
ment was  entered  dismissing  the  petition.     Plaintiff  appeals. 

• 

John  F.  JDuncombey  for  appellant. 
iT.  B.  Hyatt^  for  appellee. 

Heed,  J. — There  is  included  within  the  corporate  limits 
of  Webster  City  a  large  amount  of  agricultural  lands  which 
are  not  subject  to  taxation  for  general  city  purposes.  Plaint- 
iff's railroad  extends  through  the  corporate  limits  of  the  city 
for  about  live  miles.  Only  about  one  mile  of  the  main  track, 
however,  lies  within  that  portion  of  the  territory  which  is 
subdivided  into  blocks  and  lots.  Plaintiff  was  taxed  for 
general  city  purposes  on  a  valuation  which  was  determined 
by  multiplying  the  valuation  per  mile,  as  fixed  by  the  exec- 
utive council,  upon  the  main  track  by  the  number  of  miles 
of  track  within  the  corporate  limits.  It  denied  that  it  was 
subject  to  taxation  for  city  purposes  in  that  portion  of  the 
track  which  is  outside  of  the  subdivided  territory,  and  it 
paid  a  part  of  the  tax  which  bears  the  same  proportion  to 
the  whole  amount  thereof  as  the  portion  of  the  track  within 
the  subdivided  territory  bears  to  the  number  of  miles  within 
the  corporate  limits,  and  brought  this  action  to  restrain  the 
collection  of  the  remainder. 

I.     The  provisions  of  statute  governing  the  assessment  of 

railroad  property  for  purposes  of  taxation,  and  the  levy  of 

1.  RAiLBOADB.  taxes  thereon,  are  contained  in  sections  1317- 

c?ty%urp<£es:  1322  of  the  Codc.     It  is  provided  that  the  right 

city  limits.       of  Way,  road-bed,  bridges,  culverts,  rolling  stock, 

station  e:rounds,  shops,  buildings,  and  all  other  real  and  per- 
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sonal  property  exclusively  used  in  the  operation  of  the  rail- 
way, is  to  be  incladed  in  tho  asBessment,  which  is  made  by 
the  execative  council.  The  valuation,  however,  is  to  be  fixed 
at  so  much  per  mile  of  the  main  track,  the  amount  being 
arrived  at  by  dividing  the  sum  of  the  values  of  all  the  items 
included  in  the  assessment  by  the  number  of  miles  in  the 
main  track;  and  it  is  made  the  duty  of  the  executive  council 
to  transmit  to  the  county  auditor  of  each  county  through 
which  any  railroad  runs  a  statement  showing  the  number  of 
miles  of  track  within  his  county,  and  the  rate  per  mile  at 
which  the  same  is  assessed.  Section  1321  is  as  follows: 
<<  At  the  first  meeting  of  the  board  of  supervisors  held  after 
said  statement  is  received  by  the  county  auditor,  they  shall 
make,  and  cause  to  be  entered  in  the  proper  record,  an  order, 
stating  and  declaring  the  length  of  the  main  track,  and  the 
assessed  value  of  such  railway  lying  in  each  city,  town,  town- 
ship, or  lesser  taxing  district  in  their  county,  through  which 
said  railway  runs,  as  fixed  by  the  executive  council,  which 
shall  constitute  the  taxable  value  of  said  property  for  tax- 
able purposes,  and  the  taxes  on  said  property,  when  collected 
by  the  county  treasurer,  shall  be  paid  over  to  the  persons  or 
corporations  entitled  thereto  as  other  taxes,  and  the  county 
auditor  shall  transmit  a  copy  of  said  order  to  the  city  coun- 
cil or  trustees  of  such  city,  incorporated  town,  or  township." 
And  section  1322  provides  that  "such  railway  property  shall 
be  taxable  upon  said  assessment  at  the  same  rates,  by  the 
same  oflScers,  and  for  the  same  purposes,  as  the  property  of 
individuals  within  such  counties,  cities,  towns,  townships 
and  lesser  taxing  districts." 

The  effect  of  these  provisions  is  plain.  By  them  the  val- 
uation upon  which  the  railroad  company  is  to  be  taxed  within 
any  city  or  other  corporation  or  taxing  district  is  to  be  deter- 
mined from  the  number  of  miles  of  main  track  within  the 
corporation  or  district,  as  determined  by  the  order  of  the 
board  of  supervisors,  and  the  valuation  per  mile,  as  fixed  by 
the  executive  council.     No  other  basis  is  provided  for  deter- 
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mining  the  valuation  of  the  property  for  purposes  of  taxa- 
tion. The  scheme  or  plan  of  the  statute  is  to  treat  the  prop- 
erty, although  it  may  consist  of  many  distinct  parcels  or 
tracts  of  real  estate,  and  many  articles  of  personalty,  as  an 
entirety,  and  assess  it  as  such;  and,  as  the  owner  is  subject 
to  taxation  for  local  purposes,  the  values  upon  which  such 
taxes  shall  be  levied  are  arrived  at  by  taking  for  those  pur- 
poses a  proportion  of  the  aggregate  valuation  corresponding 
with  that  which  the  property  lying  within  the  corporation  or 
taxing  district  bears  to  the  whole  property  assessed.  The 
order  of  the  board  of  supervisors  determining  the  number 
of  miles  of  track  within  the  cities,  incorporated  towns  and 
taxing  districts  is  not  in  any  sense  an  assessment  or  valua- 
tion of  those  portions  of  the  property;' but  its  office  is  to 
fix  the  proportion  of  the  aggregate  assessment  or  valuation 
made  by  the  executive  council,  which  shall  be  subject  to  the 
local  taxes  levied  by  the  corporations  or  districts.  The  pro- 
visions of  the  statute,  exempting  agricultural  and  horticul- 
tural lands  lying  within  the  limits  of  incorporated  towns 
and  cities  from  taxation  for  city  purposes,  have  no  appli- 
cation to  property  of  this  character.  Nor  does  the  case 
involve  the  grounds  upon  which  it  has  been  held  that  lands 
so  situated  could  not  be  subject  to  such  taxation,  which  are 
that  the  lands  are  in  no  manner  benefited  or  protected  by 
the  city  government.  (See  Morford  v.  Unger^  8  Iowa,  82.) 
For,  as  we  have  seen,  the  statute  does  not  provide  for  the 
assessment  of  outside  property  for  taxation  within  the  city, 
but  establishes  merely  a  rule  by  which  may  be  determined 
the  proportion  of  the  aggregate  assessment  upon  which  the 
company  shall  be  taxed  for  local  purposes. 

II.     The  tax  levy  amounted  to  12  mills  on  the  dollar, 
seven  mills  being  levied  for  general  city  purposes,  and  five 

,  mills  as  a  road  or  highway  tax.     The  city,  while 

addluoii  to       ^*  ^^®  powcr  to  levy  a  road  tax  upon   property 

general  tax.     '^vithin  its  limits  whicli  is  not  subject  to  taxation 

for  general  municipal  purposes,  (chapter  168,  Acts  Nine- 


DECEMBER  TERM,  1887.  317 

Oallender  r.  Dtsbelle. 

J 

teenth  General  Assembly,)  has  no  power  to  levy  sach  tax 
upon  property  which  is  subject  to  taxation  for  general  pur- 
poses, and  10  mills  is  the  extent  to  which  it  may  tax  for  gen- 
eral purposes.  (Code,  §  496.)  As  plaintiff  is  subject  to 
taxation  for  general  purposes  on  the  whole  valuation,  it  is 
not  liable  for  the  road  tax.  The  demuri*er  should  therefore 
have  been  overruled  as  to  the  paragraphs  of  the  petition  in 
which  relief  is  demanded  against  said  road  tax,  and  the  jndg- 
ment  as  to  that  tax  will  be  reversed;  but  as  to  the  tax  for 
general  purposes  it  will  be  affirmed.  The  case  will  be 
remanded  for  a  final  judgment  in  the  district  court,  or,  if 
defendant  so  elects,  it  may  answer  as  to  the  road  tax. 

Bbybrsbd. 


Oallendeb  v.  Dbabellb. 


1.  Syidenoe:  pabol  to  bxplaib  iktkbbst  ib  assionbd  juogmbnt. 

Parol  evidence  is  admissible  to  show  that  the  assif^ment  of  a  judg- 
ment, absolute  in  form,  was  intended  only  as  collateral  security. 

2.  Judgnment:  aWoubt  bot  warbantbd  bt  evidencb.    Goncedinflr 

that  defendant  was  entitled  to  a  judf^ment  on  his  counter-claim,  the 
amoant  recovered  by  him  is  in  excess  of  the  highest  sum  warranted  by 
the  eTidence»  and  for  that  reason  the  judgment  is  reversed. 

Appeal  from  Des  Moines  District  Cov/rt — Hon.  Ohas.  H. 

Phelps,  Judge. 

Tuesday,  Decembeb  6. 

AcTiOB  upon  a  promissory  note.  The  cause  was  tried 
without  a  jury,  and  judgment  was  rendered  for  defendant 
upon  a  counter-claim  pleaded  by  him.    Plaintiff  now  appeals. 

Kelley  &  Cooper ^  for  appellant. 

C7.  Z.  Poor^  for  appellee. 

Beok,  J. — I.     The  defendant  in  his  answer  admits  the 
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execution  of  the  note,  bnt,  as  showing  pajinent  thereof, 
which  he  alleges,  and  as  a  counter-claim,  he  avers  that  in 
Febniarj,  1879,  he  was  owner  of  a  judgment  against  one 
Switzer  for  $290,  which  he  assigned  to  one  Lee  to  secure  an 
indebtedness  of  defendant  to  him.  The  answer  proceeds  to 
state  the  defense  pleaded  therein  in  the  following  language, 
as  set  out  in  defendant's  abstract:  ^' About  the  date  of  the 
note  in  suit,  and  for  the  purpose  of  securing  its  payment, 
defendant  gave  plaintiff  an  order  on  Lee  to  be  paid  out  of 
the  proceeds  of  said  judgment  when  the  same  should  be  col- 
lected, and  Lee's  claim  satisfied;  plaintiff  well  knowing  that 
said  judgment  was  assigifed  to  said  Lee  only  as  security  for 
said  debt,  and  it  was  ample  to  secure  both  of  said  claims; 
that  on  or  about  the  2d  day  of  February,  1883,  plaintiff 
paid  to  said  Lee  the  full  amount  of  this  defendant's  debt  to 
him,  being  one  hundred  and  sixty-one  dollars  and  sixty-five 
cents  ($161.65);  that  said  Lee  then  assigned  said  judgment 
to  plaintiff;  that  on  or  about  the  2d  day  of  March,  1883, 
plaintiff  collected  the  entire  balance  of  said  judgment,  being 
two  hundred  and  eighty-seven  dollars  and  five  cents  ($287.05), 
which  not  only  paid  the  debts  owing  by  defendant  to 
Lee  and  the  plaintiff,  and  discharged  their  liens  on  and  inter- 
ests in  said  judgment,  but. left  a  balance  in  the  hands  of 
plaintiff*  belonging  to  defendant  of  fifty-five  dollars  ($65), 
which  is  defendants  property,  which  plaintiff  neglects  and 
refuses  to  pay."  The  evidence  shows  that  the  Switzer  judg- 
ment was  rendered  January  8,  1879,  and  drew  interest  at  10 
per  centum  per  annum,  and  that  the  note  sued  on  was  for 
$52.70  with  10  per  centum  interest  and  attorney's  fees.  It 
was  executed  Mav  28,  1 879. 

II.  The  defendant  introduced  evidence  tending  to  show 
declarations  or  admissions  of  Lee,  who  at  the  time  of  the 
trial  was  dead,  tending  to  show  that  he  held  the  judgment 
under  the  assignment  to  him  as  collateral  security  for  the 
sum  owed  to  him  by  defendant.  The  evidence  was  objected 
to  on  the  ground  that  it  was  not  competent  under  Code,  § 
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3639,  being  a  personal  transaction  with  a  deceased  person, 
contemplated  by  that  section.  The  evidence  was  admitted 
subject  to  decision  upon  the  objection  afterwards.  The 
abstracts  do  not  clearly  show  the  ruling^s  upon  the  objections, 
and  it  is  not  affirmatively  shown  that  the  evidence  was  con- 
sidered in  the  decision  of  the  case.  We  find  it  unnecessary 
to  determine  the  question  of  the  competency  of  the  evidence, 
for  the  reason  that  our  conclusions  are  based  upon  matters 
not  affected  by  this  evidence. 

III.  The  defendant  insists  that  parol  evidence  was  not 
competent  to  show  that  the  assignment  of  the  judgment  to 
1.  stidbncb:    I^^9  which  was  absolute  in  form,  was  intended 

puin  interest  as  Collateral  security.     But  it  is  always  compe- 

in  &88ifl[n6d  w  i 

Judgment.  tent  to  show  by  parol  the  precise  interest  which  a 
person  holds  in  property  to  which  he  has  the  absolute  paper 
title.  A  deed  may  be  shown  by  parol  to  be  intended  as  a 
mortgage. 

IV.  It  may  be  assumed,  without  so  deciding,  that  the 
evidence  establishes  that  the  judgment  was  held  by  Lee  as 

collateral  security.      It  is  shown    that   it   was 

a.  judombkt:  ^ 

5SSSnt?d*by  assigned  by  Lee  to  plaintiff,  who  paid  $161.65 
evidence.  f^j.  j^^  g^  afterwards  collected  on  the  judgment 
$287.05,  less  attorney's  fees,  which  probably  could  not  have 
been  less  than  $25.  The  evidence  authorizes  the  conclusion 
that  the  sum  paid  by  the  plaintiff  for  the  judgment  was  the 
sum  which  defendant  owed  Lee.  Now,  if  it  be  in  a  like 
manner  assumed  that  the  difference  in  these  sums,  $100.40, 
should  be  accounted  for  to  defendant,  it  appears  beyond  a 
doubt  that  the  judgment  of  .the  district  court  is  largely 
excessive,  and  is  for  such  excess  wholly  without  the  support 
of  any  evidence.  Defendant  received  the  money  March  7, 
1883;  the  judgment  in  this  case  was  entered  February  25, 
1887.  Interest  added  to  the  excess  would  swell  it  to  about 
$124.  Defendant's  note  with  interest  at  the  date  of  the 
judgment  amounted  to  not  less  than  $98,  leaving  due  defend- 
ant $26,  instead  of  $64.65,  as  determined  by  the  judgment 


r3    920 

we 3 

78    820 
•119    83 


fi34  m 


320  SUPREME  COURT  OF  IOWA, 

The  State  y.  Aicher. 

of  the  district  court.  This  conclasion  is  based  upon  facts 
which  are  established  by  the  evidence  beyond  dispute,  except 
the  amount  paid  by  plaintiff  to  the  attorney  who  recovered 
the  judgment  in  question.  It  is  shown  that  these  fees  were 
deducted  from  the  sum  collected  on  the  judgment,  $287. 
The  attorneys  held  a  lien  therefor,  and  had  authority  to 
deduct  their  fees  from  the  sum  collected  by  them.  The  bur- 
den was  on  defendant  to  show  the  amount  due  from  plaintiff 
which  he  was  seeking  to  recover,  and  he  was  required  to 
show  the  amount  of  money  held  by  plaintiff  to  which  he  was 
entitled.  He  was  required  to  make  proof  of  all  facts  neces* 
sary  to  be  considered  in  order  to  determine  the  amount  which 
he  was  entitled  to  recover. 

We  determine^  no  question  in  this  case  except  that,  if 
defendant  be  entitled  to  recover  at  all,  the  judgment  is  exces- 
sive, and  for  that  reason  it  should  be 

Retesbbd. 


]u  6^  Thb  State  v.  Aboheb. 


1.  ManBlaughter :  killing  ookcbdbd:  instruction.    In  a  trial  for 

manslaaghter,  although  the  defendant  pleaded  not  gnilty,  yet  where  all 
the  witnesses,  inclading  the  defendant  himself,  testified  to  the  killing 
by  defendant,  and  the  whole  record  showed  that  there  was  no  dispute  as 
to  that  fact,  held  that  it  was  no  error  for  the  court  to  instruct  the  jnry 
that  the  killing  was  conceded. 

2.  Evidence:  fraoticb:  bbfusal  of  witness  to  answer  on  cbosb- 

EXAMiNATiON.  Where  a  witness  on  cross-examination  refused  to 
answer  questions  propounded  for  the  purpose  of  laying  a  foundation  for 
his  impeachment,  the  cross-ozamining  party  had  no  right  to  have  the 
testimony  of  the  witness  stricken  out,  but  it  was  pioperly  submitted  to  the 
jury,  to  be  considered  in  connection  with  the  demeanor  of  the  witness. 
The  right  of  the  cross-examining  party  was  either  to  insist  that  the 
court  require  the  witness  to  answer,  or  else  to  proceed  to  offer  the 
impeaching  testimony  to  which  he  had  called  the  witness*  attention. 

8.  : :  GBNEBAL  MOBAL  OHABACTBB  OF  WITNESS.    Evidence 

of  the  general  good  moral  character  and  reputation  for  truth  and  verac- 
ity of  a  witness  is  admissible  only  when  his  character  and  reputation 
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have  been  directly  assailed,  and  not  upon  evidence  merely  of  contradict- 
ory statements  made  by  the  witness.  (See  opinion  for  aathorities  pro 
and  con») 

Appeal  from  Appanoose  District  Court — Hon.  0.  D.  Leg- 

GETT,  Judge. 

Tuesday,  Deoembeb  6. 

The  defendant  was  convicted  of  the  crime  of  manslaagh- 
ter  in  the  killing  of  one  George  Woods.  He  was  sentenced 
to  imprisonment  in  the  penitentiary  for  the  period  of  four 
years,  and  he  appeals. 

Tannehill  <&  Fee^  for  appellant. 

A.  J.  Baker ^  Attorney-general^  for  the  State. 

BoTHBOOE,  J. — I.  The  indictment  charged  the  defendant 
with  the  crime  of  mnrder  in  the  first  degree.  A  former  trial 
1.  fiAN-  of  the  case  resnlted  in  a  conviction  for  man- 

kiiting  con-  '  slaughter.  An  appeal  was  taken  to  this  court,  and 
stractioD.  the  judgment  was  reversed  for  what  was  regarded 
as  error  in  the  instructions  given  by  the  court  to  the  jury  upon 
the  law  of  self-defense  as  applicable  to  the  evidence  in  the 
case.  (See  69  Iowa,  420.)  A  like  verdict  and  judgment 
resulted  on  the  second  trial.  The  defendant  claims  that  num- 
erous errors  of  law  occurred  upon  the  last  trial,  which  alleged 
errors  we  will  proceed  to  consider.  It  is  not  denied  that  the 
defendant  took  the  life  of  George  "Woods  by  shooting  him 
with  a  shot-gun.  We  say  this  fact  is  not  denied.  It  is  true, 
the  defendant  pleaded  not  guilty,  and  it  was  necessary  for  the 
state  to  prove  the  homicide  as  charged.  But  the  tragedy 
took  place  in  the  preo^nce  of  several  witnesses,  and  the 
defendant  was  a  witness  in  his  own  behalf,  and  all  concurred 
in  the  statement  that  the  defendant  killed  Woods.  The  court 
instructed  the  jury  that  the  killing  was  conceded.  Counsel 
for  the  defendant  claim  that  this  instruction  was  erroneous. 
We  think  otherwise.  The  whole  record  shows  that  there  was 
VoT..  LXXIII— 21 
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no  contest  nor  dispute  as  to  the  fact  of  the  killing,  and  it  is 
always  proper  for  the  court  to  instruct  the  jury  as  to  the 
eifect  of  every  fact  about  which  there  is  no  controversy. 

II.     The  facts  attending  the  killing  were  quite  fully  set 

forth  on  the  former  appeal.     It  is  unnecessary  to  repeat  them 

2.  btidencb:    here.     It  is  enough  to  say  that  two  daughters  of 

asai  of  wit-     the  deceased  were  eye-witnesses  of  the  homicide. 

answer  on       Que  of  these  dau£:hters  was  at  that  tinie  about 

croas-ezamln-  .  mi       i  .   i  jj    • 

ation.  eleven  years  ot  age.     The  last  trial  occurred  m 

January,  1887,  at  which  time  she  stated  that  she  was  thirteen 
years  old.  In  her  examination  in  chief  she  stated  that  slie 
saw  the  defendant  shoot  her  father.  She  detailed  the  acts  of 
her  father  and  the  defendant  immediately  preceding  the  fatal 
shot.  She  did  not  detail  any  of  the  facts  which  led  to  the 
altercation  between  the  parties.  The  fact  is,  however,  as  will 
be  seen  by  an  examination  of  the  former  opinion  of  this 
court  in  this  case,  that  the  killing  arose  out  of  an  attempt  by 
the  defendant  to  go  through  an  inclosed  pasture  belonging 
to  the  deceased.  On  the  cross-examination  of  the  witness, 
she  stated  that  her  sister  told  Archer,  the  defendant,  to  stay 
out  of  the  pasture.  Counsel  then  propounded  several  ques- 
tions to  the  witness,  by  which  it  was  sought  to  be  shown 
that  she  had  testified  on  the  former  trial  that  her  sister  did 
not  forbid  the  defendant  from  going  into  the  pasture,  and 
that  witness  did  not  know  where  her  sister  was  when  the 
defendant  entered  the  pasture.  The  witness  gave  no  answer 
to  these  questions,  and  it  is  stated  in  the  abstract  that  tlie 
witness  refused  to  answer  some  thirty-four  other  questions 
propounded  to  her  in  relation  to  her  testimony  on  the  former 
trial,  said  questions  being  for  the  purpose  of  laying  the 
foundation  to  impeach  her.  Thereupon,  counsel  for  the 
defendant  moved  the  court  to  strike  out  the  testimony  of  the 
witness,  because  she  refused  to  answer  these  questions  upon 
cross-examination.  The  motion  was  overruled,  and  complaint 
is  made  of  this  ruling.  The  witness  had  stated  that  her 
sister  did  order  the  defendant  not  to  go  into  the  pasture. 
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The  object  of  the  cross-examination  was  to  give  the  witness 
an  opportunity  to  admit  and  explain,  or  deny,  any  contradic- 
tory statement  she  may  have  made  in  her  testimony  on  the 
former  trial.  The  rule  is  for  the  benefit  of  the  witness.  The 
witness  had  the  opportunity  given  to  explain,  and,  having 
refused  or  declined  to  do  so,  the  court  was  not  authorized  or 
required  to  withdraw  her  testimony  from  the  jury.  It  would 
probably  have  been  the  right  of  the  defendant,  having  called 
the  attention  of  the  witness  to  her  former  testimony,  to  prove 
the  contradictory  statements.  He  either  should  have  made 
this  offer,  or,  instead  of  moving  to  exclude  the  testimony,  he 
should  have  insisted  that  the  court  require  the  witness  to 
answer  the  questions.  Besides,  the  court  instructed  the  jury 
that  the  demeanor  and  conduct  of  this  witness  on  the  stand 
was  proper  to  be  considered  by  them.  We  think  the  court 
did  not  err  in  refusing  to  withdraw  the  testimony  of  the  wit- 
ness from  the  jury. 

HI.  A  number  of  objections  are  made  to  the  rulings  of 
the  court  upon  the  admission  and  exclusion  of  evidence — 
such  as  that  certain  evidence  was  not  properly  rebutting  evi- 
dence, that  other  evidence  was  not  competent,  and  that  the 
court  refused  to  allow  the  defendant  to  re-examine  a  witness 
for  the  state  with  a  view  to  laying  the  foundation  for  impeach- 
ment. We  have  carefully  examined  all  these  rulings,  and 
our  conclusion  is  that  none  of  them  are  erroneous.  They 
were  either  a  proper  exercise  of  the  discretion  of  the  court, 
or  the  admission  of  proper  or  the  exclusion  of  improper 
evidence. 

lY.  The  wife  of  the  defendant  was  a  witness  for  him, 
and  he  was  a  witness  in  his  own  behalf.     The  state,  after 

laying   the  proper  foundation,  introduced  evi- 

characteToT*  dencc  tending  to  prove  that  said  witnesses  had 
wiuiess-  made  previous  statements  of  fact  contradictory 

to  those  detailed  by  them  as  witnesses.  The  defendant,  for 
the  purpose  of  sustaining  the  testimony  of  said  witnesses, 
offered  to  prove  that  their  general  moral  character,  and  their 
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general  repntation  for  truth,  was  good  in  the  neighborhood 
where  they  lived.  The  conrt,  on  the  objection  of  the  state, 
excluded  the  evidence,  and  the  ruling  is  complained  of  ae 
erroneous.  We  believe  the  practice  in  this  state  has  been  to 
limit  such  testimony  to  cases  where  the  general  character  or 
reputation  of  the  witness  has  been  attacked  by  the  party 
against  whom  he  testifies.  Whether  such  evidence  is  allow- 
able where  it  is  claimed  the  witness  has  made  contradictory 
statements,  has  never  been  directly  determined  by  this  court. 
There  appears  to  be  a  conflict  of  authority  upon  the  question. 
In  1  Greenl.  Ev.,  §  469,  the  rule  is  thus  stated:  "Where 
evidence  of  contradictory  statements  by  a  witness,  or  of  other 
particular  facts,  is  oflfered  by  way  of  impeaching  his  veracity, 
his  general  character  for  truth  being  thus  in  some  sort  put  in 
issue,  it  has  been  deemed  reasonable  to  admit  general  evi- 
dence that  he  is  a  man  of  strict  integrity  and  scrupulous 
regard  for  the  truth."  The  learned  author  cites  Phillips  on 
Evidence,  944,  and  Bex  v.  Gla/rke^  2  Starkie,  241.  This  was 
followed  in  Harris  v,  State^  30  Ind.,  131,  and  other  cases  in 
that  state,  and  in  Paine  v.  Tilden^  20  Vt,  554,  and  in  other 
states.  On  the  other  hand,  the  cases  of  Russell  v.  Coffin^ 
8  Pick.,  143;  Brown  v,  Mooers^  6  Gray  451;  Stamper  v. 
Origin,  12  Ga.,  450 ;  and  WeHz  v.  May,  21  Pa.  St.,  274,  hold 
that  such  evidence  is  not  admissible.  The  case  of  Hex  v, 
Clarke,  to  which  reference  is  made  in  the  above  quotation 
from  Greenl.  Ev.,  does  not  determine  the  question.  It  is 
said  in  Brown  v.  Mooers,  supra,  that  "  the  statement  in  1 
Greenl.,  Ev.,  §  469,  is  not  sustained  by  the  cases  the  author 
cites,  and  is  not  law."  It  seems  to  us  that  the  rule  allowing 
general  evidence  of  the  good  character  and  reputation  of  a 
witness,  where  his  general  reputation  has  not  been  attacked, 
ought  not  to  be  adopted.  As  is  said  in  Russell  v.  Coffin, 
supra:  "If  this  were  the  practice,  great  delay  and  con- 
fusion would  arise,  and,  as  almost  all  cases  are  tried  on  con- 
troverted evidence,  each  witness  must  bring  Ids  compurgators 
to  support  him  when  he  is  contradicted,  and  indeed  it  would 
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be  a  trial  of  witnesses  and  not  of  the  action."     The  ruling 
of  the  court  in  excluding  the  evidence  was  not  erroneous. 

Y.  Exceptions  were  taken  to  some  of  the  instructions 
given  by  the  court  to  the  jury,  and  to  the  refusal  to  give 
certain  instructions  requested  by  defendant.  We  have  care- 
fully examined  these  alleged  errors,  and  we  deem  it  sufficient 
to  say,  without  elaboration,  that  we  discover  no  reason  for 
holding  that  there  was  any  error  in  the  charge  of  the  court, 
nor  in  the  ruling  made  upon  the  defendant's  instructions. 
Our  conclusion  is  that  the  judgment  of  the  district  court 
must  be 

Affibmed. 


Davis  bt  al.  v.  Thb  Town  op  Anita  bt  al. 

1.  Cities  and  Towns:  powbb  to  establish  and  cohfbl  usb  of  fob- 
Lie  soAXBs:  BBA80NABLENB88  OF  OBDiNANCB.  Under  g  456  of  the 
Ck>de,  dtisB  and  towns  have  the  power  to  establish  by  ordiQance  public 
scales,  and  to  require  persons  seliinfp  certain  commodities  in  heavy 
quantities  to  have  them  weighed  on  such  scales,  and  held  that  such  an 
ordinance  was  not  valid  for  unreasonableness,  when  passed  by  the 
trustees  of  a  town  of  six  hundred  inhabitants,  because  it  established 
and  required  the  use  of  but  one  set  of  scales. 

Apjpeal  from  OasB  District  Court — Hon.  0.  F.  Loofbou- 

BOW,  Judge. 

TUBSDAT,    DeOEMBBB  6. 

AonoN  to  enjoin  the  defendants  from  enforcing  an  ordin- 
ance of  the  incorporated  town  of  Anita.  A  temporary  injunc- 
tion was  granted,  and  the  defendants  appeal. 

James  Bruce  and  Willard  dk  Fletcher^  for  appellants. 

John  W.  Scott y  for  appellee. 

Seevbbs,  J. — The  incorporated  town  of  Anita  enacted  an 
ordinance  declaring  certain  scales  in  said  town  to  be  ^'  city 
scales,"  and  providing  for  the  appointment  of  a  suitable  per- 
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son  as  weigh-master,  whose  term  of  office  and  compensation 
should  be  such  as  might  be  provided  by  a  resolution  of  the 
town  council;  and  further  providing  that  it  should  be 
"  unlawful  for  any  person  •  *  *  *  to  sell  within  the 
town  of  Anita  any  grain,  hay,  coal,  cattle,  hogs,  sheep,  or 
other  commodity  sold  by  weight,  when  the  quantity  of  .the 
article  exceeds  one  thousand  poands,  without  procuring  a 
drafit  of  such  article  or  commodity  to  be  made  upon  the  city 
scales,  *  *  * "  And  "  any  person  found  guilty  of 
the  violation  of  this  ordinance  shall,  for  the  first  offense,  be 
fined  in  any  sum  not  less  than  one  dollar,  and  not  more  than 
ten  dollars."  The  court  granted  an  injunction  restraining 
the  defendants  from  enforcing  this  ordinance. 

I.  It  is  contended  by  the  appellees  that  the  town  did  not 
have  the  power  to  pass  the  ordinance.  It  is  provided  by 
statute  that  cities  and  towns  have  the  power  '^  to  establish 
and  regulate  markets;  to  provide  for  the  measuring  or  weigh- 
ing of  hay,  coal,  or  any  other  article  for  sale."  (Code,  § 
456.)  This  statute  expressly  confers  on  cities  and  towns  the 
power  to  provide  for  the  measuring  or  weighing  of  hay,  coal, 
or  any  other  article.  The  manner  in  which  the  power  con- 
ferred shall  be  exercised  is  left  to  the  discretion  of  the  cor- 
poration; subject,  however,  to  the  general  rule  that  the  ordi- 
nance must  be  reasonable.  The  power  given,  in  substance, 
is  to  regulate,  and  this  implies  that  the  corporation  is  empow- 
ered to  do  all  things  essential  to  the  proper  exercise  of  the 
power  expressly  conferred.  The  privilege  conferred  should 
not  be  confined  within  narrow  bounds,  but  the  discretion 
reposed  in  the  corporation  must  be  fairly  exercised,  so  as  to 
not  unduly  infringe  upon  the  rights  of  the  citizen,  on  the 
one  hand,  and  yet,  on  the  other,  so  that  the  express  and  nec- 
essarily implied  object  of  the  statute  shall  not  be  unduly 
limited.  The  subject  under  consideration,  or  rather,  the 
power  to  establish  markets,  was  considered  by  this  court  in 
City  of  Daveniyort  v.  Kelly^  7  Iowa,  102.  See,  also,  the 
cases  referred  to  in  the  cited  case,  and  Yates  v.  City  of  Mil- 
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waukee,  12  Wis.,  673;  Taylor  v.  Pine  Blufy  34  Ark.,  603; 
Vanderbilt  v.  Adams^  7  Cow.,  349;  2  Dill.  Mun.  Corp.,  §  391. 
In  some  of  these  cases  the  controversy  was  in  relation  to 
weighins^  hay,  grain,  coal,  and  other  articles,  and  the  power 
to  pass  an  ordinance  regulating  the  same  by  establishing 
scales  was  affirmed.  The  aathorities  cited  by  counsel  for 
appellee  have  all  been  examined,  bat  they  are  distinguish- 
able. In  some  it  was  found  that  the  power  to  pass  the  ordi- 
nance had  not  been  conferred;  in  others  it  conflicted  with 
the  general  statutes  and  policy  of  the  state;  and  in  none  of 
them,  we  think,  was  the  question  presented  as  to  the  power 
to  establish  scales,  and  regulate  the  weighing  of  coal,  hay, 
etc.  Several  cases  in  our  own  reports  are  cited  by  counsel 
for  the  appellee,  but  none  of  them  have  much,  if  any,  bear- 
ing on  the  question  in  this  case. 

II.  It  is  conceded  that  the  ordinance  must  be  reasonable. 
(Dill.  Mun.  Corp.,  §  819.)  An  ordinance  like  the  one  in 
question,  it  is  possible,  would  be  unreasonable  if  enacted  by 
a  large  city,  for  the  reason  that  it  might  deprive  the  citizens 
of  proper  and  sufficient  facilities  for  doing  the  business  of  such 
a  place.  One  scale  or  place  of  weighing  would  probably  be 
insufficient.  But  the  town  of  Anita  only  contains  about  500 
or  600  inhabitants;  and  therefore  its  trade  and  commerce 
cannot  be  presumed  to  be  so  large  as  to  require  more  than 
one  sucii  place.  If  the  only  power  conferred  by  statute,  as 
counsel  for  appellee  contend,  is  to  establish  scales,  it  would 
be  a  barren  power,  unless  the  necessary  implication  is  that  it 
was  intended  that  the  power  expressly  granted  could  be  made 
effective  by  compelling  persons  to  weigh  on  the  established 
scales.  When  this  is  required,  then,  and  only  then,  would 
the  ordinance  amount  to  a  regulation.  This  was  substan- 
tially held  in  City  of  Davenport  v.  Kelly ^  before  cited.  The 
statute  evidently  confers  on  cities  and  towns  power  to  pro- 
vide scales,  a  competent  weigh-master,  correct  weights  or 
balances,  so  that  the  seller  may  have  a  guaranty  that  what  he 
sells  has  been  correctly  wei^hed«  and  also  so  that  the  pur- 
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chaser  may,  with  confidence,  believe  he  is  getting:  what  he 

pays  for.     This,  it  seems  to  as,  is  a  reasonable  and  proper 

exercise  of  municipal  aathority. 

The  judgment  of  the  district  court  is 

Kevbbsed. 
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1.  Bailroads:  rioht-of-wat  dbbd:  ootenant  ob  condition  stjbse- 
quBNT.  Conditions  subseqaent,  as  they  tend  to  destroy  estates,  are  not 
fayored  in  law,  and  are  always  strictly  construed;  and  if  it  is  rea- 
sonably doabtful  whether  a  provision  in  a  conveyance  ^»ias  intended  as 
a  condition  subsequent  or  a  covenant,  the  breach  of  which  may  be  com- 
pensated in  damages,  it  will  be  held  to  be  the  latter.  And  so,  where  the 
consideration  for  a  conveyance  of  a  strip  of  land  for  a  ri^rht  of  way  for 
a  railroad  was  one  dollar,  and  the  deed  contained  this  pi-ovision:  **  The 
water  on  the  southeast  side  of  the  road  to  be  made  to  run  on  same  side 
of  road,  instead  of  through  the  cattle  guards,**  held  that  it  was  a 
covenant  running  with  the  land.  (Close  v,  Burlington^  C,  R.  dt  N,  R^y 
Co,f  64  Iowa,  149,  distinguished*) 

2, : :  covenant  as  to  watbrcoubse:  breach:  action  by 

GRANTEE.  PlaintifiTs  grantor  sold  to  defendant's  grantor  a  strip  of 
land  for  right  of  way,  nnder  a  covenant,  which  ran  with  the  land,  that 
the  water  on  the  southeast  side  of  the  road  was  to  be  made  to  run  on 
the  same  side  of  the  road,  instead  of  through  the  catUe  guards.  While 
plaintiff's  grantor  still  owned  the  land,  defendant  constructed  a  culvert 
through  the  embankment,  and  cast  the  water  npon  the  land  of  plaint- 
iffs grantor  on  the  other  side  of  the  road.  HeM,  in  an  action  by 
plaintiff  for  damages  by  flooding  his  land  and  crops  after  bis  purchase, 
that  if  the  culvert  was  a  permanent  structure,  (which  was  a  question  for 
the  jury,)  the  damages  were  original,  and  that  the  right  of  recovery 
arose  at  once  to  his  grantor  for  all  the  dama^^  which  might  ever  occur 
to  the  premises  by  reason  of  the  structure;  (Compare  Powers  v.  City  of 
Council  Bluffs,  45  Iowa,  652,  and  Stodghill  v,  Chicago,  B.  ^  Q.  R'y 
Co. J  53  Id.,  341 ;)  and  that,  inasmuch  as  the  right  of  action  was  not 
assigned  to  plaintiff  by  the  conveyance  of  the  land  to  him,  his  action 
could  not  be  maintained. 

Appeal  from  Davis  District  Court. 

Wednesday,  Deobmbbb  7. 
On  the  15th  day  of  March,  1871,  Joseph  Peden  executed 
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a  conveyance  to  the  Chicago  &  Southwestern  Railroad  Com- 
pany, whereby  he  conveyed  a  right  of  way  across  a  tract  of 
land  then  owned  by  him.  The  company  soon  afterwards  con- 
stracted  a  railroad  on  the  strip  of  land  so  conveyed  to  it. 
Tlie  consideration  named  in  the  conveyance  is  one  dollar, 
and  the  instrument  contains  the  following  provision:  ^<  The 
water  on  the  southeast  side  of  the  road  to  be  made  to  run  on 
same  side  of  road,  instead  of  through  the  cattle-guards.'^ 
The  railroad  was  constructed  in  such  manner  through  the 
premises  that  the  surface-water  which  collected  on  the  south- 
east side  of  the  track  was  conducted  along  that  side  to  a 
creek,  except  in  times  of  great  rain-fall,  when  a  portion  of 
it  flowed  across  the  track,  and  spread  over  the  lands  on  the 
other  side.  In  1875  the  defendant  purchased  the  railroad, 
and  since  that  time  has  operated  it.  In  1878  Joseph  Peden 
sold  the  land  to  plaintiff,  James  M.  Peden.  After  defendant 
purchased  the  railroad,  it  constructed  a  wooden  culvert 
through  the  embankment.  It  also  opened  the  cattle-guard, 
which  was  originally  so  constructed  that  no  water  flowed 
through  it.  These  openings  afforded  a  passage-way  for  the 
water  which  collected  on  the  southeast  side  of  the  track, 
through  which  it  flowed,  and  spread  over  tha  land  on  the 
opposite  side.  The  openings  were  constructed  before  plaint- 
iff purchased  the  land,  but  after  his  purchase  defendant 
replaced  the  wooden  culvert  with  one  of  much  larger  dimen- 
sions, which  was  built  of  stone.  This  action  was  brought 
for  the  recovery  of  damages  for  the  injury  which  plaintiff 
alleges  was  done  to  his  land  and  the  growing  crops  thereon 
by  the  waters  which  flowed  through  said  openiugs,  after  hie 
purchase  of  the  laud.  Plaintiff  recovered  a  verdict  and 
judgment,  and  defendant  appeals. 

Thomas  S.  Wright  and  8.  S.  Garruthers^  for  appellant. 

Paine  db  Eiohelherger^  for  appellee. 

Reed,  J. — I.     Appellant  claims  that  the  provision  in  the 
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deed  is  a  coudition  subsequent,  and,  being  a  condition  in 

deed  and  not  in  law,  the  right  to  take  advantage 
righc-of-way    of  the  breach  rests  alone  with  him  who  created 

deed:  coven-  -rk  i 

antorcoudi-    it  and  the  estate  to  which  it  attaches.     But  the 

tlon  subse-  ' 

quenu  district  court  ruled  that  the  provision  is  an  inde- 

pendent covenant.  This  ruling  is  correct.  As  conditions 
subsequent  tend  to  destroy  estates,  thej  are  not  favored  in 
law.  They  are  always  strictly  construed.  And  if  it  is  rea- 
sonably doubtful  whether  a  provision  in  the  conveyance  was 
intended  as  a  condition  subsequent  or  a  covenant,  the  breach 
of  which  may  be  compensated  in  damages,  it  will  be  held  to 
be  the  latter.  But  looking  at  the  language  of  the  present 
provision,  and  the  objects  which  the  parties  had  in  view  in 
the  whole  transaction,  we  think  there  is  no  doubt  that  it  was 
intended  as  a  covenant,  rather  than  a  condition  attached  to 
the  estate.  There  is  nothing  in  the  language  made  use  of 
which  indicates  that  it  was  the  intention  that  the  estate  con- 
veyed should  revert  on  the  failure  of  the  grantee  to  do  the 
thing  stipulated  for;  nor  was  there  anything  in  the  circum- 
stances of  the  transaction  indicating  that  such  was  their 
intention.  The  railroad  copipany  sought  to  acquire  the  land 
for  use  in  connection  with  other  lands,  as  a  right  of  way  foi 
a  line  of  railroad  hundreds  of  miles  in  length,  and  the  grantor 
conveyed  it  to  them  for  that  purpose. 

The  thing  stipulated  for  was  to  be  done  after  the  road 
should  be  constructed.  But  when  that  was  done,  the  land 
conveyed  by  the  grant  became  a  part  of  the  road,  and  iU 
forfeiture  would  involve  a  material  change  in  the  line  of  the 
road,  which  could  only  be  accomplished  by  a  great  expendi- 
ture of  money.  Surely  the  parties  had  no  such  result  in 
view  when  they  inserted  the  provision  in  the  deed.  The  pro- 
vision is  very  diflferent  in  its  terms  from  the  one  involved  in 
Close  V.  Burlington,  0.  R.  <&  N.  R^y  Co.,  64  Iowa,  149. 
In  that  case  the  conveyance  was  of  a  strip  of  ground  to  be 
used  for  depot  purposes,  and  the  deed  recited  that  it  wag 
made  in  consideration  of  one  dollar  and  the  permanent  loca- 
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tion  of  a  depot  on  the  groand.  We  held  that  this  was  not  a 
promissory  undertaking  by  the  grantee  to  maintain  a  depot 
on  the  ground  for  all  time,  bnt  was  a  condition  of  the  grant, 
for  the  breach  of  which  the  remedy  of  the  grantor  was  to 
declare  a  forfeiture.  In  that  case,  by  the  language  made  use 
of,  the  grant  is  upon  the  conditions  named.  The  land  was 
conveyed  for  depot  purposes,  and  upon  condition  that  it 
should  be  so  used.  But  in  this  the  stipulation  is  as  to  a 
matter  independent  of  the  grant,  and  of  the  use  to  which 
the  land  was  to  be  devoted. 

II.  The  district  court  also  ruled  that  the  covenant  is 
attached  to  the  land,  and  that  defendant  is  responsible  for 
such  injuries  as  are  the  consequence  of  its  own  acts  in  vio- 
lation of  the  agreement.  The  covenant  is  an  agreement  by 
the  covenantor  that  it  will,  for  all  time,  maintain  its  railroad 
and  appurtenances  on  the  land  in  such  condition  that  the 
surface-waters  accumulating  on  one  side  shall  be  prevented 
from  passing  over  onto  the  land  on  the  opposite  side.  It 
concerns,  then,  both  the  laud  conveyed  by  the  deed  and  that 
retained  by  Peden,  and  it  formed  part  of  the  consideration 
for  which  the  lands  were  parted  with.  Mr.  "Washburn  states 
the  rule  on  the  subject  established  by  the  authorities  in  the 
following  language:  "Such  covenants,  and  such  only,  run 
with  the  land,  as  concern  the  land  itself,  in  whosesoever  hands 
it  may  be,  and  form  part  of  th«  consideration  for  which  the 
land,  or  some  interest  in  it,  is  parted  with,  between  the  cov- 
enantor and  the  covenantee."     (2  Washb.  Real  Prop.,  298.) 

III.  The  district  court  gave  the  following  instruction: 
"  If  you  find  that  the  culvert  was  intended  to  be  and  become 
2. J .    a  permanent  part  of  the  road-bed,  then  you  are 

to^water  *^  instructed  that  a  right  of  action  accrued  to 
breach:  ao-  Joseph  Peden  while  he  was  the  owner  of  the 
grantee.  land,  if  his  land  was  injured  by  reason  of  water 

flowing  through  said  culvert,  at  the  time  he  suffered  the  first 
injury;  and  in  such  action  he  would  be  entitled  to  recover  for 
all  the  damages  he  would  sustain  in  the  future,  and  he  could 
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maintain  bat  the  one  action.  Bat  he  woald  not  be  under 
any  legal  obligation  to  commence  sach  action  at  once.  The 
law  would  give  him  five  years  from  the  first  injnry  in  which 
to  commence  it,  if  he  should  own  the  property  for  that  time. 
If  you  find  tliat  Joseph  Peden  conveyed  the  land  to  the 
plaintiff  before  the  five  years  expired,  then  the  plaintiff  would 
have  any  balance  of  the  five  years  remaining  in  which  to 
commence  an  action  for  any  damages  he  sustained  after  the 
land  became  his,  but  his  right  to  commence  an  action  would 
expire  with  the  expiration  of  the  five  years.  As  it  is  admitted 
that  this  action  was  not  commenced  within  five  years  from 
the  time  said  culvert  was  put  in,  you  are  instructed  that 
plaintiff  is  not  now  entitled  to  recover  anything  for  any 
damages  he  may  have  sustained  by  reason  of  water  flowing 
throagh  said  first  constructed  culvert,  if  you  find  that  said 
culvert  was  a  permanent  part  of  said  road-bed." 

It  appears  to  us  that  this  instruction  announces  two  prop- 
ositions that  are  in  conflict.  By  the  last  clause  the  jury 
were  told  that  if  the  culvert  originally  constructed  was  a 
permanent  part  of  the  road-bed,  plaintiff  coald  not  recover, 
for  the  reason  that  the  action  was  not  commenced  within  five 
years  after  it  was  put  in.  In  the  preceding  part  of  the 
iustrnction  they  were  told  that  if  it  was  a  permanent  part 
of  the  road-bed,  then  a  right  of  action  accraed  to  his  grantor 
when  the  first  injury  occurred  for  all  the  damages  which  he 
would  sustain  in  the  future,  in  consequence  of  its  construc- 
tion, and  that  he  could  commence  his  action  at  any  time 
within  five  years  if  he  continued  to  own  the  land;  but  that, 
if  plaintiff  purchased  the  land  before  the  expiration  of  five 
years  after  its  construction,  he  could  maintain  an  action  for 
the  recovery  of  sach  damages  as  he  sustained  after  his  pur- 
chase, provided  he  brought  the  same  before  the  expiration  of 
the  five  years.  Standing  alone,  this  latter  proposition  is  that 
plaintiff  may  recover  for  injuries  to  the  land  after  his  pur- 
chase, if  he  brought  his  action  before  the  expiration  of  the 
five  years,  even  though  the  culvert  was  a  permanent  part  of 
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the  road-bed.  But  this  is  clearly  in  conflict  with  the  last 
proposition  in  the  instraction.  It  is  also  clearly  erroneous. 
If  the  culvert  was  a  permanent  structure,  the  damages  are 
original.  The  right  of  recovery  for  all  damages  which  may 
occur  to  the  premises  arose  at  once.  (^Powers  v.  City  of 
Council  Bluffs^  45  Iowa,  652;  Stodghill  v.  Chicago^  B.  oB 
Q.  IPy  Go.y  53  Id.,  341.)  And  the  right  accrued  in  favor 
of  the  one  who  owned  the  promises  at  the  time,  and  the  con- 
veyance of  the  property  to  plaintiff  did  not  operate  as  an 
assignment  to  him  of  the  right  of  action. 

It  is  insisted  that  the  court  erred  in  submitting  to  the  jury 
the  question  whether  the  culvert  as  at  first  constructed  was  a 
permanent  part  of  the  road  bed.  But  that  clearly  is  a  ques- 
tion of  fact.  As  we  reverse  the  judgment  on  the  ground 
pointed  out,  we  will  not  now  consider  the  question  whether 
the  verdict  of  the  jury  is  sustained  by  the  evidence. 

Revsbsbd. 
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i.  Tender:  must  bb  without  conditions.  A  tender,  to  be  grood,  must 
be  without  conditions;  and  so  an  offer  of  a  sufficient  sum  in  settlement 
of  one  claim  is  not  a  tender,  when  it  is  made  conditional  upon  the 
acceptance  of  an  offer  of  an  insufficient  sum  in  settlement  of  anothei 
claim, — the  whole  sum  offered  not  bein^  sufficient  to  cover  both  claims, 
as  aiterwards  deterromed  by  a  jury. 

2.  Bailroads:  action  for  stock  killed  on  track:  plbadino  and 
PRACTICE.  In  an  action  under  Code,  §  1289,  for  double  damages  for 
stock  killed  on  a  railroad  track  on  account  of  a  failure  to  fence,  the 
petition  did  not  in  terms  aver  that  the  animals  were  running  at  large. 
Held  that,  as  defendant  had  notice  that  the  action  was  brought  undet 
the  statute,  and  admitted  all  the  averments  of  the  petition  except  the 
value  of  the  animals,  and  went  to  trial  without  moving  for  a  more 
specific  statement,  the  petition  ought  to  be  held  sufficient  after  verdict. 

Appeal  from  Davis  District  Gov/rt — Hon.  Dell  Stuaet, 

Judge. 

"Wednesday,  December  7. 
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This  is  an  action  for  the  recovery  of  doable  damages  for 
killing  and  injuring  certain  live-stock,  the  property  of  the 
plaintiff,  by  a  train  of  cars  on  the  defendant's  railroad. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.     The  defendant  appeals. 

T,  S,  Wright  and  S.  S.  Carruthera^  for  appellant. 

Payne  c6  Eichelberger^  for  appellee. 

RoTHRocK,  J. — I.  The  action  was  brought  under  the 
provisions  of  section  1289  of  the  Code,  which  authorizes  the 
1  TEhT)«K-  recovery  of  double  damages  for  injury  to  live- 
olifcondi^**^'  stock  by  the  operation  of  a  railroad,  where  such 
tioiis.  injury  occurs  by  reason  of  want  of  a  fence  at  a 

place  where  the  railroad  company  has  the  legal  right  to  fence, 
but  fails  to  do  so.  The  injury  complained  of  consisted  of 
the  killing  of  a  colt,  and  an  injury  to  a  mare.  The  colt  was 
killed  on  the  9th  day  of  October,  1886,  and  the  mare  was 
injured  on  the  22d  day  of  August,  in  the  same  year.  The 
defendant  admitted  all  of  the  allegations  of  the  petition, 
except  the  amount  of  damages  to  the  mare,  and  the  value  of 
the  colt,  as  alleged  in  the  petition.  The  further  defense  was 
made  that,  before  the  action  was  brought,  the  defendant  ten- 
dered to  the  plaintiff  the  sum  of  $50  for  the  injury  to  the 
mare,  and  $125  for  the  damage  suffered  by  defendant  for 
killing  the  colt.  The  cause  was  tried  on  these  issues,  and 
the  jury  found  that  the  colt  was  of  the  value  of  $125,  and 
that  the  injury  to  the  mare  was  $70.  It  was  further  found 
that  no  tender  was  made  for  the  colt,  and  no  tender  was  made 
for  the  injury  to  the  mare. 

The  evidence  warranted  the  finding  that  the  damages 
amounted  to  the  sum  awarded  by  the  jury.  But  the  defend- 
ant insists  that  the  evidence  shows  that  a  tender  of  $125  was 
made  for  the  colt,  and  that  no  recovery  can  be  had  in  excess 
of  that  amount  for  that  item  of  damages.  The  evidence  with 
reference  to  the  tender  is  fully  discussed  by  counsel  in  their 
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respective  argaments.  It  would  serve  no  useful  purpose  to 
review  the  evidence  here.  It  is  suflScient  to  say  that  the  jury 
were  warranted  in  finding  that  the  oflfer  of  $125  for  the  colt 
was  not  an  unconditional  tender,  but  that  it  was  tendered  in 
connection  with  the  offer  to  pay  $50  for  the  injury  to  the 
mare,  and  thus  settle  the  whole  loss.  Indeed,  we  think  the 
preponderance  of  the 'evidence  is  to  the  effect  that  the  agent 
of  the  defendant  did  not  offer  nor  intend  to  offer  the  plaint- 
iff $125  for  the  colt,  independent  of  the  injury  to  the  mare. 
It  is  scarcely  necessary  to  say  that  this  was  not  a  tender,  and 
we  think  the  court  correctly  instructed  the  jury  on  this 
branch  of  the  case. 

II.  The  petition  did  not  in  terms  allege  that  the  mare 
and  colt  were  running  at  large  at  the  time  of  the  injury  and 
a.  BAILB0AO8-  ^^^^li^g'  Counscl  for  the  defendant  insist  that 
SuKik^kiFied  ^"^^  *'^  allegation  was  necessary  in  order  to  allow 
p?eading  and  »  recovery  under  the  statute.  But  the  defendant 
pnic  ce.  ^^^  advised  by  the  notice  and  affidavit  of  the  loss 
and  injury,  which  were  incorporated  in  and  made  a  part  of 
the  petition,  that  the  plaintiff's  cause  of  action  was  founded 
upon  the  statute.  Whether  it  was  necessary  to  make  the 
affirmative  averment  that  the  stock  was  running  at  large,  we 
need  not  determine.  We  think,  as  the  defendant  admitted 
all  of  the  averments  of  the  petition  excepting  the  alleged 
value  of  the  colt  and  the  alleged  damage  to  the  mare,  and 
went  to  trial  without  a  motion  for  a  more  specific  statement, 
the  petition  ought  to  be  regarded  as  sufficient  after  verdict. 
Indeed,  it  does  not  appear  that  the  attention  of  the  court  was 
called  to  any  alleged  defect  in  the  petition,  even  after  verdict. 
The  record  should  show  affirmatively  that  at  some  stage  of 
the  proceedings  the  very  defect  complained  of  was  presented 
to  the  court,  either  by  motion  for  a  more  specific  statement, 
or  by  motion  in  arrest  of  judgment.  It  ought  not  to  be 
masked  under  a  mere  general  statement,  as  is  done  in  this 
case. 

We  find  no  error  in  the  record.  Affismed. 
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1.  Life  Insurance:  aqenct:  bstoppel  to  dent  authobitt.  The 
defendant  knew  when  it  issaed  the  life-insoranoe  policy  in  sait  that  H., 
claiming  to  act  as  its  agent,  had  procured  the  application,  and  it  there- 
after received  from  the  assared  all  the  dues  and  assessments,  according 
to  the  terms  of  the  policy,  up  to  the  time  of  the  death  of  the  assured. 
Held  that  it  could  not  afterwards  be  heard  to  deny  that  H.  was  its 
authorized  agent.  (Compare  Eadie  v.  Ashbaugh,  44  Iowa,  519,  and 
Milligan  v,  Davis,  49  Id.,  126.) 

2.   :  :    FRAUD    OF    AOBNT    WITHIK    SCOPE    OF    AUTHORITY: 

COMPAIVT  BOUND.  An  agent  of  a  life-insurance  company  had  author- 
ity to  procure  and  send  in  applications  and  to  deliver  policies.  In 
this  case,  in  filling  up  the  application,  he  fraudulently  misstated  the  aj^ 
of  the  assured,  and  filled  out  a  physician's  certificate  and  forged  the 
name  of  the  examining  physician  thereto,  and,  while  the  policy  was  in 
his  hands  for  delivery,  he  changed  the  age  of  the  assured,  as  stated 
therein,  so  as  to  show  his  real  age,  and  then  delivered  it.  The  assured 
never  knew  of  these  fraudulent  acts,  and  the  company  knew  nothing  of 
them  until  after  his  death.  Held  that  these  acts  were  done  by  the 
agent  within  the  scope  of  his  authority,  and  that  the  company  was 
bound  by  them.    (Compare  Davis  v,  Danforth,  65  Iowa,  601.) 

Appeal  from  Des  Momea  Circuit  Court — Hon.  OnAELES 

H.  Phelps,  Judge. 

Thubsdat,  Deoembeb  8.  . 

AonoN  on  a  policy  of  insurance.  Judgment  for  the 
plaintiff,  and  the  defendant  appeals. 

Newman  cfe  Blahe^  for  appellant. 

Antrobv^  c6  McArthv/Ty  for  appellee. 

Seeybbs,  J. — The  trial  was  to  the  court,  and  the  following 
are  the  facts  found  by  the  court:  "That  on  the  7th  day  of 
June,  1882,  one  Geo.  W.  Hair,  claiming  to  act  as  agent  for 
the  defendant,  applied  to  decedent,  A.  Wooline,  to  take  out 
a  policy  of  insurance  on  his  life  in  defendant  company;  that 
said  Hair,  through  B.  A.  Bailey  &  Co.,  district  agents  of 
defendant's    company,   forwarded    the    application    to    the 
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defendant,  with  his  name  endorsed  as  agent  thereon;  that 
on  the  12th  day  of  Jane,  1882,  defendant  issued  a  policy  to 
decedent  on  said  application  for  the  sum  of  $3,000,  by  the 
terms  of  which  defendant  undertook  and  agreed,  upon  proper 
proof  of  his  death,  to  assess  each  member  of  class  B,  in 
which  he  was  insured,  according  to  the  policy  held  by  each 
in  division  B,  then  in  ibrce,  and  to  pay  over  the  amount  so 
collected,  less  cost  of  collection,  to  the  legal  heirs  of  the 
assured,  which  policy  was  delivered  to  decedent  by  the  duly- 
authorized  agent  of  defendant;  that  decedent  paid  all  his 
dues  and  assessments  on  said  policy,  according  to  its  terms, 
up  to  February  16,  1885,  on  which  day  he  died;  that  in 
April,  ]885,  proofs  of  his  death  were  filed  with  the  defend- 
ant in  regular  form,  and  thereupon  the  defendant  made  an 
assessment  as  stipulated  in  the  policy,  and  realized  there- 
from the  sum  of  $455.50,  which  was  all  they  were  able  to 
collect  on  said  assessment,  which  it  now  holds  subject  to  the 
decision  of  this  court;  that  the  application  upon  which  the 
policy  was  issued  was  filled  up  by  said  Hair;  that  said 
decedent,  in  reply  to  the  question  as  to  the  date  of  his  birth, 
stated  that  he  was  born  on  the  25th  day  of  December,  1816; 
but  that  said  Hair  falsely  stated  it  in  said  application  as 
December  25,  1846,  but,  in  reading  the  answer  to  decedent, 
read  it  as  December  25,  1816;  that  decedent  had  no  knowl- 
edge that  the  date  of  his  birth  was  falsely  stated  in  said 
application ;  that  the  policy  issued  to  decedent  stated  that 
his  age  was  thirty-six;  that  said  policy  was  changed  by  said 
Hair  after  it  was  received  by  him,  and  before  he  delivered  it 
to  decedent,  so  as  to  represent  his  age  as  sixty-six,  of  which 
change  decedent  had  no  knowledge;  that  the  pretended 
examination  of  the  applicant  by  a  physician,  and  indorse- 
ment on  the  application,  was  forged  by  said  Hair  without 
decedent's  knowledge,  and  that  in  fact  no  physician's  exam- 
ination was  ever  made;  the  defendant  had  no  knowledge  of 
the  false  statement  of  the  age  of  the  applicant,  or  of  the 

forging  of  the  physician's  certificate,  or  of  the  change  of 
Vol.  LXXIII— 22 
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the  age  on  the  policy,  until  after  the  death  of  the 
assured;  that  the  true  age  of  the  decedent  appeared  in  the 
proof  of  death,  \vhich  was  received  before  the  assessments 
were  made;  that  under  the  rule  of  defendant  company  no 
policy  was  to  be  issued  to  any  person  over  sixty  years  of  age; 
that  sometimes  applications  taken  by  said  Hair  were  sent  by 
him  directly  to  the  company,  and  that  policies  were  some- 
times sent  by  the  company  directly  to  him  for  delivery,  but 
that  this  particular  policy  was  sent  to  Hair  through  B.  A. 
Bailey  &  Co.,  district  agents  of  defendant,  by  whom 
Hair  was  employed  to  take  applications  for  policies.  I  fur- 
ther find  that  the  assessments  made  under  the  policy  were 
made  upon  the  basis  of  the  age  of  thirty-six,  which  was 
only  one-half  the  assessment  due  upon  policies  issued  to 
parties  over  fifty-six;  the  amount  in  the  first  case  being  one 
dollar,  and  upon  the  second,  two  dollars.  I  find  that  the 
policies  contain  the  following  provision,  it  being  the  only  one 
relating  to  the  authority  of  the  agent,  and  there  is  no  other 
evidence  as  to  the  authority  of  the  agent  Hair,  except  such 
as  is  found  by  the  court  in  said  clause  of  the  policies.  The 
said  clause  reads  as  follows:  *  No.  7.  The  authority  of  the 
agent  ends  with  sending  in  the  application  and  delivering 
the  policy,  and  he  has  no  authority  to  collect  assessments  or 
annual  dues,  nor  has  the  agent  any  authority  to  waive  for- 
feiture, or  change  in  any  way  whatever  any  of  the  condi- 
tions, provisions  or  stipulations  of  this  policy;  and  nothing 
shall  be  intended  or  deemed  a  waiver  or  a  forfeiture  or  a 
change  of  the  terms  and  conditions  of  this  policy,  on  the 
part  of  the  association,  unless  indorsed  by  the  president  or 
secretary  thereon.' " 

I.     Was  Hair  the  defendant's  agent?     The  court  found 

that  he  claimed  to  be  acting  in  that  capacity,  and  that  he 

1.  LiFK  insur-    forwarded  the  application  upon  which  the  policy 

esto^euo*'^*  issued  to  the  plaintiff  through   Bailey  &  Co., 

deny  author-  ■,,▼▼.•  i  i  i 

ity.  and  that  Hairs  name  was  endorsed  upon  sucli 

application  as  agent.     The  defendant  knew  when  it  accepted 
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the  application  and  issued  the  policy  that  Hair,  claiming  to 
act  as  its  agent,  had  procured  the  application,  and  the  defend- 
ant thereafter  received  from  the  assured  all  of  the  dues  and 
assessments  due  the  company,  according  to  the  terms  of  the 
policy,  for  the  period  of  nearly  three  years.  Having  received 
and  enjoyed  all  the  benefits  of  Hair's  acts,  the  defendant  can- 
not now  be  permitted  to  say  he  was  not  its  agent.  {JEadie 
V.  Aahhaugh^  44  Iowa,  519;  Milligan  v.  Davis^  49  Id.,  126.) 
11.  Is  the  defendant  bound  by  what  its  agent  did  when 
acting  within  the  scope  of  the  authority  with  which  he  was 

.       . invested!    "We  think  this  must  be  so.    Hair,  as  it 

a^n^^within  Bfiust  be  presumed  he  was  authorized  to  do,  filled 
thoiftv^'com-  wp  the  application,  and  therein  he  falsely  stated 
^^^^  ""  the  age  of  the  assured;  and  of  this  fact  neither 
the  assured  nor  the  defendant  had  any  knowledge.  This 
clearly  was  a  fraudulent  act.  But  as  Hair,  at  the  time,  was 
acting  within  the  scope  of  the  authority  with  which  he  was 
invested,  the  defendant  is  bound  by  the  fraud  of  its  agent. 
(1  Fars.  Cont.,  73,  74;  Davis  v,  Danforth^  65  Iowa,  601; 
Bank  of  California  v.  W.  U.  Telegraph  Co.^  52  Cal.,  280; 
Jewett  V.  Carter^  132  Mass.,  335.)  The  same  rule  must  pre- 
vail as  to  the  medical  certificate  which  was  forged  by  Hair, 
and  such  is  true  as  to  the  material  alterations  made  on  the 
face  of  the  policy  by  Hair.  It  will  be  observed  that  the 
policy  was  intrusted  to  Hair  for  delivery  to  the  assured,  and 
that  while  it  was  in  his  possession,  and  before  it  was  deliv- 
ered. Hair  fraudulently  and  materially  changed  it.  It  can- 
not be  fairly  said  that  Hair  was  a  stranger  to  the  parties  or 
transaction,  as  counsel  for  the  defendant  contend.  Counsel 
further  claims  that  whoever  deals  with  an  agent  is  bound 
to  inquire  as  to  the  extent  of  his  authority.  That  such  is 
the  general  rule,  where  a  person  contracts  with  an  agent 
lor  a  known  principal,  will  be  conceded;  but  whether  it 
applies  with  full  force,  when  the  agent  commits  a  fraud  on 
both  his  principal  and  the  party  contracted  with,  may  be 
doubted,  for  the  reason  that  it  cannot  be  presumed  that  a 
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fraud  will  be  committed.  But,  be  this  as  it  may.  Hair,  in 
trauBacting  the  business  of  the  defendant,  was  authorized  to 
fill  up  the  application  in  accordance  with  the  factfi  stated 
to  him  by  the  assured.  He  therefore  was  acting  within  the 
scope  of  the  authority  with  which  he  was  invested,  and 
this  is  true  as  to  the  delivery  of  the  policy.  The  medical 
certificate  was  an  essential  part  of  the  application.  In  per- 
forming the  business  of  the  defendant,  Hair  perpetuated  a 
fraud,  and  the  fact  that  he  did  so  without  defendant's  knowl- 
edge is  immaterial. 

The  judgment  of  the  circuit  court  is  right,  and  must  be 

Affibhbd. 


Walker  v.  Bussbll  &  Bbotheb. 

1.  Pleading :  statute  of  limitations.  Where  the  note  sued  on  showed 

that  it  had  been  dne  more  than  ten  years,  but  the  petition  set  up  facts 
in  lecrard  to  the  maker's  residence  avoiding  the  bar  of  the  statute,  an 
allegation  in  the  answer  that  the  note  showed  on  its  face  that  it  was 
barred  by  the  statute  of  limitations  was  properly  stricken  ont  on  motion. 

2.  Payment :  presumption  from  lapse  of  time.    Where  a  note  was 

payable  in  1872,  and  action  upon  it  was  not  brought  until  1886,  but 
payments  were  made  as  late  as  1879,  and  the  makers  in  the  meantime 
failed  in  business  and  compromised  with  their  creditors,  held  that  the 
lapse  of  time  did  not  raise  a  presumption  that  the  note  had  been  paid, 
and  was  not  entitled  to  much  consideration  in  the  case. 

8.  Appeal:  practice:  error  without  prejudice.  The  overruling  of 
a  motion  by  defendants  for  the  security  of  costs  is  no  ground  for  com- 
plaint on  appeal,  where  the  costs  are  adjudged  against  the  defendants 
themselves,  and  such  judgment  is  affirmed. 

Appeal  from  Outhrie  District  Court — Hon.  O.  B.  Atbes, 

Judge. 

Thu&sdat,  December  8. 

Action  upon  a  promissory  note.  The  defendants  pleaded 
payment  of  the  note  and  the  statute  of  limitations.  There 
was  a  trial  by  the  court  without  a  jury,  and  a  judgment  for 
the  plaintiff.     Defendants  appeal. 
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JE.  W.  Weeks^  for  appellants. 

J.  D,  Brown  and  J.  R.  Apjp,/egate,  for  appellee. 

BoTHBOOs,  J. — I.  Counsel  for  appellants  filed  his  abstract 
and  argument,  but  omitted  to  file  an  assignment  of  errors. 
Appellee  filed  a  motion  to  affirm,  because  no  errors  were 
assigned.  Thereupon  appellants  filed  an  assignment  of  errors 
three  days  before  the  first  day  of  the  term  to  which  the 
appeal  was  taken.  Appellee  moved  to  strike  the  assignment 
and  dismiss  the  appeal,  because  of  the  failure  to  assign  errors 
within  the  time  required  by  law  and  the  rules  of  this  court. 
A  showing  was  made  in  excuse  of  the  failure  to  serve  and 
file  the  assignment.  We  will  not  determine  in  this  case 
whether  an  appellant  may,  upon  a  proper  showing,  file  his 
alleged  errors  after  the  time  required.  The  result  we  reach 
in  the  case  renders  a  ruling  unnecessary  upon  this  point. 

II.  Complaint  is  made  because  the  court  struck  out  a 
part  of  defendants'  answer,  in  which  it  was  alleged  that  the 
1.  PLBADiKo:    note  sued  upon  showed  upon  its  face  that  it  was 

itations.  barred  by  the  statute  of  limitations.     We  do  not 

think  this  is  erroneous.  The  note  was  more  than  ten  years 
past  due  when  the  suit  was  commenced.  But  the  plaintiff 
pleaded  the  residence  of  the  defendants  in  the  state  of  Illi- 
nois at  the  time  the  note  was  given,  and  their  removal  to 
this  state  less  than  ten  years  before  the  suit  was  commenced, 
and  set  forth  in  his  petition  the  statute  of  Illinois,  by  which 
it  appeared  that  the  action  was  not  barred.  It  is  very 
plain  that  an  averment  that  the  note  showed  on  its  face  that 
the  action  was  barred  was  no  answer  to  the  averments  of  the 
petition. 

III.  The  main  question  in  the  case  is  whether  the  court 
was  warranted  in  finding  from  the  evidence  that  the  note  was 

unpaid.     The  burden  of  establishing  the  plea  of 

I.  PATMBNT:  *  or 

Prom"]ap8e"of  P*^y"*®^^*  ^^  <^"  ^^®  defendants.  We  have  care- 
time,  fully  examined  all  the  evidence,  and  we  do  not 
'Jiink  we  would  be  warranted  in  reversing  the  judgment  or! 
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this  ground.  It  is  true,  the  note  was  payable  on  the  Ist  day 
of  January,  1872,  and  suit  was  not  brought  thereon  until 
September,  1886.  But  payments  were  made  thereon.  The 
last  payment  indorsed  was  dated  March  29,  1879.  Appel- 
lant complains  because  the  court  stated  in  its  conclusions  of 
law  that  there  was  no  presumption  of  the  payment  of  the 
note  by  reason  of  the  lapse  of  time  since  its  maturity.  The 
court  did  not  find  that  the  lapse  of  time  was  not  a  fact  proper 
to  be  taken  into  consideration  with  the  other  &cts  in  the  case 
in  determining  the  question  of  payment;  and,  in  view  of 
the  fact  that  there  was  evidence  tending  to  show  that  defend- 
ants failed  in  business  in  Illinois,  and  compromised  with 
their  creditors,  the  lapse  of  time  was  not  entitled  to  much 
consideration  in  the  case. 

lY.  The  defendants  filed  a  motion  in  the  court  below  to 
require  the  plaintiff  to  give  security  for  costs,  because  he 
«  A»».4r.  was  a  non-resident  of  the  state.  The  motion 
ropwuiiout'  ^^  overruled,  and  complaint  is  made  of  this 
prejudice.  ruling.  No  prejudice  has  resulted  to  defendants 
by  this  ruling.  All  of  the  costs  were  awarded  against  them, 
and  an  affirmance  in  this  court  requires  them  to  pay  all  legal 

costs. 

« 

Affibmxd* 
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OoNKLiN  V.  Thb  City  op  Keokuk. 


78    843 
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1«  Cities  and  Towns:  damaobs for ohanob  op  grade  op  streets:   n  '^ 
appeal:  notice.    Where  an  appeal  is  taken  from  an  order  of  a  city  t^^^' 
oooncil  oonfirminfr  an  appraisement  by  oommissioners  of  damages  to  a  j  a^g  228 
pzoperty-owner  on  account  of  a  change  in  the  grade  of  a  street,  the  Q3    343 
notice  of  appeal  must  be  given  to  the  mayor,  (Code,  §  469,)  and  it  is 
immnterial  whether  it  is  directed  to  the  city,  or  to  the  mayor  as  such,  or 
simply  to  the  person  who  is  in  fact  mayor. 

2.  Appeal:  practice:  qubstiok  not  raised  below.  A  motion  by  the 
defendant  in  the  lower  court  to  dismiss  the  appeal  to  that  court  was 
based  on  the  fact  that  the  notice  of  appeal  ran  to  the  mayor  in  his  indi- 
vidual, rather  than  in  his  official,  capacity;  but  the  objection  that  the 
person  notified  was  not  shown  by  the  record  to  have  been  the  mayor  was 
not  raised.    Held  that  it  could  not  be  first  raised  on  appeal  to  this  court. 

8.  Parties  to  Aotions:  damage  to  real  estate  bt  change  of  grade 
of  street.  When  a  city  council  confirms  the  appraisement  by  commis- 
sioners of  the  damages  to  be  awarded  to  a  property>owner  on  account 
of  the  change  of  the  grade  of  a  street,  the  right  to  be  compensated  at 
once  becomes  a  personal  claim  in  favor  of  the  owner  of  the  property: 
and  where  he  appeals  from  the  order  of  confirmation,  and  dies  pen(ling 
the  appeal,  the  claim  passes  to  his  administrator,  and  he  may  be  sub- 
stituted in  his  stead  in  the  appellate  proceedings.  {Hempstead  v.  City 
of  Des  Moines,  63  Iowa,  86,  dibtinguished.) 

4.  Jurors :  c&allenge  of  tax-payers  bt  citt.    A  challenge  to  a  juror 

by  a  city,  on  the  ground  that  he  is  a  tax-payer  of  the  city,  should  be 
oveiruled,  because  his  interest  as  a  tax-payer  is  to  favor  the  city  in  the 
action.    {Cramer  v.  City  of  Burlington^  42  Iowa,  315,  distinguished.) 

5.  Cities  and  Towns:  change  of  grade  of  street:  property  on 

intersecting  street.  First  and  Second  streets  in  the  defendant  city 
ran  parallel  with  each  other,  and  Bank  street  intersects  them.  The  city 
lowered  the  grade  four  and  one-half  feet  at  the  intersection  of  Bank 
and  First  streets,  but  did  not  in  terms  alter  the  grade  of  Bank  street 
between  First  and  Second.  But  held  that  the  alteration  of  the  grade 
of  Bank  street  was  a  necessary  consequence,  and  entitled  an  owner  of 
lots  abutting  on  that  street,  between  First  and  Second,  to  compensation 
for  damages . 

6. :    IXPROVSICBNT    OF    PROPERTY    ACCORDING   TO   B8TABLISHBD 

GRADE  OF  street:  WHAT  IS:  QUESTION  FOR  JURY.  City  property  is 
improved  according  to  the  established  grade  of  the  street  upon  which 
it  is  situated,  in  contemplation  of  §  469  of  the  Code,  (allowing  damages 
for  isguries  caused  by  a  change  of  the  grade,)  whenever  it  is  so 
improved  that  it  can   be  comfortably  and  conveniently  used  for 
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the  purpose  to  which  it  is  devoted  while  the  street  upon  which 
it  abuts  is  maintained  at  that  grade*  ^  the  property  is  so  adapted, 
with  or  without  change,  the  owner  is  entitled  to  be  compensated  for 
any  injuxy  aocming  to  him  by  reason  of  a  subsequent  alteration  of  the 
grade  of  tiie  street.  Whether  it  is  in  fact  so  adapted  is  a  proper  ques- 
tion for  the  jury.    [Sbbvbbs,  J.,  dissenting.] 

7. : : :  instruction.  In  an  action  to  recover  dam- 
ages for  the  change  of  a  grade  of  a  street,  the  court  instructed:  '*  If 
G.  intentionally  built  his  improvements  above  the  grade  line  as  estab- 
lished by  the  ordinances  of  the  city,  this  would  be  building  according 
to  the  established  grade,  and  with  reference  thereto,  and  to  correspond 
with  it,  within  the  meaning  of  the  law.**  HM  erroneous,  because  it 
discarded  the  material  question  whether  the  buildings  oouid  have  been 
comfortably  or  conveniently  used  while  the  street  was  maintained  at 
that  grade. 

Appeal  from  Lee  Circuit  GovH, 

Fbidat,  Deobmbeb  9. 

O.  S.  Oonklin  in  his  life-time  was  the  owner  of  lots  1,  2, 
3,  4,  5  and  6,  in  block  16,  and  lots  7, 10, 11  and  12,  in  block 
15,  in  the  city  of  Keokuk.  The  blocks  are  bounded  on  the 
8ou\h  and  north  by  First  and  Second  streets,  and  Bank  street 
lies  between  them.  In  1856  the  city  passed  an  ordinance 
establishing  the  grade  of  these  streets;  and  while  that  ordi- 
nance was  in  force  the  lots  were  improved  by  the  erection 
thereon  of  certain  buildings.  Afterwards  another  ordinance 
was  passed,  which  establishes  the  grade,  at  the  intersection  of 
Bank  and  First  streets,  four  and  a  half  feet  lower  than  the 
grade  established  by  the  ordinance  of  1856.  Commissioners 
were  appointed  as  provided  by  statute  to  assess  the  damages 
which  property  owners  would  sustain  in  consequence  of  this 
change  of  grade.  The  commissioners  made  an  appraisement 
of  Gonklin's  damages,  which  the  city  council  confirmed,  and 
from  the  order  of  confirmation  he  appealed  to  the  circuit 
court.  While  the  proceeding  was  pending  in  the  circuit 
court,  Conklin  died,  and  the  present  plaintiff,  Sarah  A.  Conk- 
iin,  who  is  the  administratrix  of  his  estate,  was  substituted 
by  order  of  the  court.  The  trial  in  the  circuit  court  resulted 
in  the  award  of  damages  materially  greater  than  that  made 
by  the  commissioners.     The  city  appeals. 
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Andersouy  Davis  dk  ffagerman,  for  appellant. 
Craig,  Collier  ds  Craig,  for  appellee. 

Reed,  J. — I.  The  notice  of  the  appeal  from  the  order 
confirming  the  appraisement  of  the  damages  by  the  commis- 
sioners was  directed  to  "  the  Honorable  George  D.  Rand, 
Mayor  of  the  city  of  Keokuk,"  and  the  following  acceptance 
of  service  was  indorsed  on  it:  "I  hereby  accept  service 
of  the  above  notice  this  22d  day  of  June,  1883. 

"George  D.  Rand,  Mayor." 

The  city  filed  a  motion  in  the  circuit  court  to  dismiss  the 
appeal,  because  of  the  alleged  insufficiency  of  the  notice,  but 

1.  CITIES  and  the  motion  was  overruled.  The  point  urged  in 
apTfor  *™'  support  of  the  motion  is  that  the  notice  runs  to 
grade  of         said  Rand  in  his  individual,  rather  than  in  his 

streets:  ap- 
peal: notice,    official,  capacity.     The  provision  under  which  an 

appeal  in  a  proceeding  of  this  character  may  be  taken  is 
found  in  section  469  of  the  Code,  and  is  as  follows:  <<  Any 
person  interested  may  appeal  from  the  order  of  confirm- 
ation to  the  circuit  court  of  the  county  in  which  such  city  or 
town  is  situated,  by  notice  in  writing  to  the  mayor,  at  any 
time  before  the  expiration  of  twenty  days  after  the  entering 
of  the  order  of  confirmation."  Under  that  provision  the 
notice  of  appeal  must  be  given  to  the  mayor.  If  a  notice 
sufficient  in  form  is  given  to  the  person  who  holds  the  office 
of  mayor,  it  is  immaterial,  we  thinks  how  it  is  directed,  or 
by  what  title  he  is  designated.  A  notice  directed  to  the 
mayor,  the  city,  or  to  George  D.  Rand,  if  he  as  a  matter  of 
fact  was  mayor,  would  have  answered  all  the  purposes  of  the 
law. 

It  is  urged,  however,  that  there  is  no  evidence  in  the  record 
that  Rand  was  mayor  at  the  time.     The  motion,  however, 

2.  APPiEAL:  niakes  no  question  of  that  kind.  The  ground 
^leAaou  not  upon  which  it  asked  the  court  to  dismiss  the  pro- 
raised  below,    ^e^^i^g  ^as  that  the  notice  was  directed  to  Rand 

in  his  individual  capacity,  and  not  that  he  was  not  in  fact 
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mayor  of  tlie  city.     Defendant  is  not  now  entitled  to  have 
that  question  considered. 

IL     The  city  objected  to  the  substitution  of  the  adminis- 
tratrix as  plaintiff.     It  was  proven  on  the  trial  that  Gonklin 
a  PABTiEs  to    1®^*  surviving  him  a  widow  and  four  children,  all 
age^o^rei*"'  of  whom  resided  in  Lee  county,  and  were  of  full 

fistflitiA  bv 

change  of       legal  age;  and  it  is  insisted  that  upon  the  death 
street.  of  Oonklin  they,  and  not  the  administratrix,  were 

the  parties  in  interest,  and  should  have  been  substituted.  If 
it  can  be  said  that  the  injury  which  was  to  be  compensated 
by  the  damages  awarded  in  the  proceeding  had  already 
occurred  when  Oonklin  died,  it  would  be  clear  that  the  right 
to  compensation  was  in  the  nature  of  a  personal  claim  in  his 
favor,  which,  like  any  other  personal  property,  would  descend 
to  the  administratrix.  But  if,  on  the  other  hand,  the  damages 
will  accrue  only  when  the  physical  change  in  the  grade  is 
made,  and  the  object  of  the  proceeding  is  to  determine  in 
advance  the  amount  which  will  be  a  just  compensation  for 
the  injury,  when  it  occurs,  it  is  equally  clear  that  the  owners 
of  the  realty  are  necessary  parties  to  the  proceeding.  It  was 
held  by  this  court  in  Hempatead  v.  City  of  Dea  Moines^  63 
Iowa,  36,  that  the  right  of  action  for  the  recovery  of  dam- 
ages on  account  of  a  change  of  grade  in  a  street  arose,  not 
when  the  ordinance  making  the  change  was  passed,  but  when 
the  physical  change  of  the  surface  of  the  street  was  made. 
In  that  case,  however,  the  city,  after  passing  the  ordinance, 
proceeded  at  once  to  reduce  the  street  to  the  established 
grade.  No  proceedings  were  had,  in  advance  of  the  work,  to 
ascertain  the  extent  of  the  injury  which  the  property  would 
sustain  in  consequence  of  the  change,  or  to  compensate  the 
owner  therefor.  The  rule  laid  down  in  the  case  is  founded 
on  that  state  of  facts,  and  it  is  not  necessarily  applicable  in 
a  proceeding  of  this  character.  "When  the  commissioners 
returned  their  appraisement  to  the  city  council,  that  body 
had  the  power,  at  its  discretion,  to  either  annul  or  confirm 
the  award.     (Code,  §  469.)     If  they  had  elected  to  annul 
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the  appraisement,  tlie  whole  proceeding  would  have  been  at 
an  end.  No  rights  would  have  accrued,  and  no  liabilities 
would  have  been  incurred  by  it.  But  when  the  council  con- 
firmed the  appraisement,  the  city  acquired  the  right,  upon 
the  payment  or  tender  of  the  damages,  to  reduce  the 
street  to  the  new  grade.  By  that  act  it  determined 
that  it  would  make  the  physical  change  necessary 
to  conform  it  to  the  grade.  Having  thus  acquired  the 
right  to  do  the  act  which  would  occasion  the  injury  to  the 
property,  and  having  fully  determined  that  it  would  exercise 
that  right,  the  damages  accrued  from  that  moment.  From 
that  time  nothing  remained  to  be  done  except  to  ascertain  the 
amount.  The  right  to  be  compensated  constituted  a  claim 
in  favor  of  the  owner  of  the  property. 

III.  The  city  challenged  for  cause  a  number  of  persons 
who  were  called  as  jurors  in  the  case,  the  ground  of  the 
4.  juBOBs-       challenges  being  that  the  jurors  were  tax-payers 

tox?payeM  by  ^^  ^^®  ^^^7?  ^^^  *^®  challenges  were  overruled. 

^^^'  It  was  held  in  Cramer  v.  City  of  Burlington^ 

42  Iowa,  315,  that  a  challenge  by  the  plaintiff  for  the  same 
cause  was  properly  sustained.  The  ground  of  the  holding  is 
that,  as  the  tax-payer  would  be  compelled  ultimately  to  con- 
tribute to  the  payment  of  any  judgment  which  might  be 
rendered  against  the  city,  he  was  directly  interested  in  the 
result  of  the  action,  and  his  interest  was  of  such  a  nature 
that  the  adverse  party  ought  not,  in  justice,  to  be  compelled 
to  accept  his  judgment  in  the  case.  But  that  reason  can 
have  no  application  when  the  challenge  is  by  the  city.  The 
tax-payer  has  no  interest  adverse  to  the  city  to  be  affected  by 
the  litigation.  The  right  of  challenge  is  allowed  the  parties 
as  a  means  of  protecting  their  interests.  But  it  is  not  a 
ground  of  challenge  by  one  party  that  the  juror  has  an 
interest  adverse  to  that  of  the  other. 
lY.    Each  one  of  the  lots  fronts  on  Bank  street.     Those 
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in  block  16  are  improved  together,  and  constitute  a  single 
).ciTiB8and  property,  which  extends  from  First  to  Second 
change  of  Street,  and  is  bonnded  on  two  sides  by  those 
street:  prop-   streets.     Lots  11  and  12,  in  block  15,  also  con 

eriy  on  Inter- 
secting street  stitate  a  single  property,  which  is  bounded   on 

one  side  by  First  street.  Lots  7  and  10,  in  block  15,  are  sep- 
arately improved,  and  constitute  separate  properties.  Lot  7 
fronts  on  both  Bank  and  Second  streets.  But  lot  10  fronts 
only  on  Bank  street.  The  jury  found  that  lot  7  was  dam- 
aged to  the  extent  of  $30,  and  lot  10,  $250,  by  the  change 
of  grade.  It  was  urged  that  neither  of  these  properties  is 
upon  the  street  the  grade  of  which  was  changed,  and  hence 
these  amounts  should  be  excluded  from  the  award.  This 
claim  is  based  upon  the  fact  that  the  ordinance  of  1883, 
while  it  establishes  the  grade  at  the  intersection  of  First  and 
Bank  streets,  does  not,  in  express  terms,  change  the  grade  of 
the  latter;  and  it  is  contended  that  it  is  not  changed.  But 
there  can  be  no  doubt  that  it  was  the  intention  of  the  city, 
by  the  ordinance,  to  change  the  grade  of  that  street,  and  we 
think  it  has  the  effect  necessarily  to  change  it.  First  and 
Second  streets  are  parallel  with  each  other,  and  Bank  street 
intersects  them  at  right  angles.  The  ordinance,  while  it 
lowers  the  grade  of  First  street  four  and  a  half  feet,  does 
not  change  Second  street.  Now,  the  lowering  of  First  street 
necessarily  has  the  effect  to  change  the  grade  of  the  connect- 
ing streets  between  it  and  Second. 

Y.     The  natural  surface  of  the  lots  in  block  16  is  some 
sixteen  feet  above  the  grade  of  Bank  street,  as  established  by 

^ .  im-     the  ordinance  of   1856.     It  is  also  above  the 

prooeny  u^'  grade  of  First  and  Second  streets.  The  buildings 
tobiished^  erected  on  that  property  were  placed  upon  the 
street:  what    natural  surfacc  of  the  &:round,  and  the  lots  were 

is:  Question  °  ' 

for  jury.  ^Qt  cut  down  or  slopcd  to  the  lines  of  the  streets. 
The  natural  surface  of  the  lots  in  block  15  was  also  above 
the  grade  of  the  streets  as  established  by  that  ordinance. 
When  they  were  improved  they  were  cut  down  considerably. 
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but  not  to  the  level  of  the  streets,  and  the  foundations  of  the 
buildings  are  several  feet  above  the  grade  lines.  The  Bank 
street  front  of  lots  10,  11  and  12  was  protected  by  a  stone 
wall,  and  there  were  stairways  from  the  street  up  to  the  build- 
ings. The  statute  aflfording  the  property  owner  a  remedy 
for  the  injury  occasioned  by  a  change  of  grade,  (Oode,  §  469,) 
provides  that  "  when  any  city  or  town  shall  have  established 
the  grade  of  any  street  or  alley,  and  any  person  shall  have 
built  or  made  any  improvement  on  such  street  or  alley 
according  to  the  established  grade  thereof,  and  such  city  or 
town  shall  alter  such  established  grade  in  such  a  manner  as 
to  injure  or  depreciate  the  value  of  said  property,  said  city  or 
town  shall  pay  to  the  owner  or  owners  of  said  property  so 
injured  the  amount  of  such  damages." 

It  was  left  to  the  jury  to  determine  whether  the  improve- 
ments in  question  were  made  according  to  the  grade  estab- 
lished by  the  ordinance  of  1856.  Counsel  for  appellant  con- 
tended that  it  should  be  determined  as  matter  of  law  that 
those  on  block  16  were  not  so  made.  They  have  not  claimed 
that  it  is  essential  that  the  whole  property  should  have  been 
lowered  to  the  level  of  the  street,  or  even  that  the  foundations 
of  the  buildings  should  have  been  placed  as  low  as  the  grade 
line.  But  their  position  is  that  the  improvements  cannot  be 
regarded  as  having  been  made  <<  according  to  the  established 
grade,"  unless  some  part  of  the  property  was  brought  to  the 
level  of  the  street,  or  something  else  was  done  to  conform  it 
to  the  grade;  such  as  the  erection  of  a  wall  upon  the  front, 
the  sloping  of  the  ground  to  the  grade  line,  terracing  it,  or 
the  like.  The  question  depends  upon  the  force  and  eflTect  of 
the  words,  "  according  to  the  established  grade,"  in  the  stat- 
ute. The  statute  should  be  liberally  construed,  with  the 
view  of  giving  effect  to  the  legislative  intent.  It  was  enacted 
with  the  view  of  affording  relief  in  a  class  of  cases  in  which 
v^ry  great  injuries  are  sometimes  inflicted  upon  property 
owners,  and  for  which,  in  the  absence  of  statute,  they  were 
without   remedy.     We   agree  with  counsel   that,  to  entitle 
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a  party  to  relief  under  the  statute,  it  is  not  essential  that  hie 
buildings  should  have  been  erected  on  the  level  of  the  street, 
for  it  would  often  be  impracticable  to  build  upon  that  level. 
Much  desirable  property  can  be  found  in  almost  any  town 
or  city  in  the  state  which  is  so  situated  that  it  can  be  com- 
fortably and  conveniently  used  for  residence  or  other  pur- 
poses without  reducing  it  to  the  grade  of  the  streets  upv>u 
which  it  abuts;  and  to  hold  that  the  owners  of  such  pru^n 
erty  are  without  remedy  for  the  injury  which  changes  in  the 
grade  of  the  street  would  cause  to  it,  because  they  had  not 
placed  their  improvements  upon  the  level  of  the  street,  would 
be  to  place  a  very  narrow  construction  upon  the  statute.  We 
think  property  is  improved  according  to  the  established  grade 
of  the  street,  within  the  meaning  of  the  statute,  whenever  it 
is  so  improved  that  it  can  be  comfortably  and  conveniently 
used  for  the  purpose  to  which  it  is  devoted,  while  the  street 
upon  which  it  abuts  is  maintained  at  that  grade.  The  only 
object  which  the  owner  could  have  had  in  view  in  construct- 
ing any  of  the  improvements,  which  counsel  contend  were 
necefssary  in  this  case  to  conform  the  property  to  the  grade, 
would  have  been  to  facilitate  the  use  of  the  property  in  con- 
nection with  the  street.  But  if  the  circumstances  were  such 
that  it  could  be  comfortably  and  conveniently  used  without 
such  additional  improvements,  there  was  no  necessity  for 
making  them.  The  property  in  that  case  was  adapted  to  the 
grade  without  them.  The  question,  then,  is  one  of  fact,  and 
was  properly  submitted  to  the  jury. 

VI.     The  circuit  court  gave  the  following  instructions: 
"If  Oonklin  intentionally  built  his  improvements  above  the 

7.  — : :  grade  line  as  established  by  the  ordinances  of  the 

stractiou.  city,  this  would  be  building  according  to  estab- 
lished grade,  and  with  reference  thereto,  and  to  correspond 
with  it,  within  the  meaning  of  the  law."  By  this  instruc- 
tion the  question  whether  the  improvements  were  made 
according  to  the  grade  depends  entirely  upon  whether  they 
were  intentionally  built  above  the  line.     Under  it,  the  ques 
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tion  whether  the  buildings  could  have  been  comfortably  or 
conveniently  used,  while  the  street  was  maintained  at  that 
grade,  is  entirely  immaterial.  The  instruction  is  erroneous, 
and  could  hardly  fail  to  be  prejudicial.  As  we  must  reverse 
the  case  on  this  ground,  we  do  not  consider  other  questions 
argued  by  counsel.  They  are  not  deemed  of  general  import- 
ance, and  may  not  arise  on  another  trial. 

JReybbsed. 

SsBYEBS,  J.,  dissents  as  to  the  fifth  point  of  the  opinion. 


The  State  v.  Laughlik. 

1.  Jury:  excttsing  jurob  aftbb  opening  case:  kbw  panel:  tales- 

man. After  a  jury  had  been  impaneled  and  the  case  opened,  the  court 
excused  a  juror  on  account  of  his  mother's  illness.  The  parties  declined 
to  call  one  more  juror,  and  the  court  discharged  the  panel  and  im- 
paneled a  new  jury.  Held  that  the  court  had  authority  to  excuse  the 
juror,  and  that,  as  it  is  not  shown  that  the  new  jury  was  not  impaneled 
in  the  regular  and  lawful  manner,  that  is,  by  exhausting  the  regular 
panel  first,  and  then  calling  talesmen,  there  was  no  ground  for  the 
complaint,  that  the  court  had  '*  injected''  a  by-stander  into  the  juxy. 

2.  Bastardy :  statute  of  umitations  not  applioablb.     The  statute 

limiting  actions  for  x>er8onal  ixg'uries  and  statutory  penalties  to  two 
years  has  no  application  to  a  proceeding  to  charge  the  lather  of  a  bas-. 
tard  child  with  its  maintenance. 

3.  Instmotions:   calling    attention    to  parttculab  etidence. 

Where  the  court  instructed  the  juiy  that  they  should  take  into  consider- 
ation all  the  evidence  in  the  case,  and  give  to  the  several  points  of  evi- 
dence such  weight  as  they  thought  they  were  entitled  to,  this  Was  suffi- 
cient, without  calling  special  attention  to  the  facts  testified  to  by  the 
several  witnesses. 

Appeal  from  Madison  Diatrict  Court — Hon.  O.  B.  Aybes. 

Judge. 

Friday  December   9. 

This  is  a  proceeding  under  the  statute,  the  object  of  which 
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is  to  charge  the  defendant  with  the  support  and  maintenance 
of  an  illesi^itimate  child  of  which  it  is  alleged  he  is  the 
father.  The  defendant,  by  a  plea  of  not  guilty,  denied  the 
parentage  of  the  child.  There  was  a  trial  by  jury,  and  a  ver- 
dict of  guilty,  and  the  defendant  was,  by  order  of  the  court, 
required  to  pay  certain  sums  at  stated  periods  for  the  support 
of  the  child.     Defendant  appeals. 

F".   Waimorighty  for  appellant. 

Suby  cfe  Wilkin^  for  appellee. 

BoTHSooE,  J. — I.     The  first  question  presented  in  argu- 
ment arises  upon  an  alleged  error  in  the   selection  of  the 
ijuRvtexeiis-  jury.     The  following  are  the  facts  upon  which 
opeuiiiKof       the  defendant  bases  his   complaint.     We  quote 

case:  new  pan-  ,       ,  .,,      i.  .  *     .  -• 

el: talesman,  from  the  bill  of  exceptions:  "A  jury  composed 
of  the  same  members  as  the  present  jury,  with  the  exception 
of  Thomas  Kirkland.  Jr.,  were  duly  impaneled  and  sworn,  and 
statement  of  counsel  made  to  jury,  when  the  court  excused 
said  Kirkland  on  account  of  dangerous  sickness  of  juror's 
mother.  The  parties  declining  to  call  one  more  juror,  the 
court  discharged  the  panel,  and  reimpaneled  a  jury,  allowing 
each  party  the  full  number  of  challenges.  The  new  jury  was 
composed  of  the  same  jurors  as  before,  with  the  exception  of 
John  Gowin,  who  was  not  a  member  of  the  regular  panel, 
the  members  of  the  regular  panel  present  being  excused.  To 
the  action  of  the  court  in  discharging  said  jury  and  reimpan- 
eling,  the  defendant  at  the  time  duly  excepted."  The  defend- 
ant claims  that  a  by-stander  was  "  injectecP^  into  the  jury 
by  the  action  of  the  court.  No  question  is  made  in  argu- 
ment as  to  the  power  of  the  court  to  discharge  the  juror 
Kirkland.  The  parties  then  declined  to  call  another  juror. 
The  court  thereupon  discharged  the  remaining  jurors,  and 
impaneled  a  new  jury.  It  will  be  presumed  that  the  jury 
was  impaneled  in  the  regular  and  lawful  manner;  that  is,  by 
first  exhausting  the  regular  panel,  and  then  calling  talesmen. 
There  is  nothing  in  the  record  showing  the  contrary. 
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II.  The  evidence  shows  that  the  child,  the  paternity  of 
which. is  in  question,  was  born  on  the  8th  day  of  Decem- 
ber, 1883.  The  complaining:  witness  claimed 
iSfkl^uot"'"  that  it  was  begotten  on  the  28th  day  of  Feb- 
appiicabie.  puary,  1883.  The  prosecution  was  commenced 
on  the  28th  day  of  May,  1885.  Defendant  claims 
that  the  proceeding  is  barred  by  the  statute  of  limitations, 
because  it  was  not  commenced  within  two  years  after  defend- 
ant became  pregnant.  The  statute  authorizing  the  proceeding 
is  as  follows:  *"^Sec.  4715.  When  any  woman  residing  in 
any  county  of  the  state  is  delivered  of  a  bastard  child,  or  is 
pregnant  with  a  child,  which,  if  born  alive,  will  be  a  bastard, 
complaint  may  be  made  in  writing  by  any  person  to  the  dis- 
trict court  of  the  county  where  she  resides,  stating  the  fact, 
and  charging  the  proper  person  with  being  the  father  there- 
of. The  proceeding  shall  be  entitled  in  the  name  of  the  state 
against  the  accused  as  defendant.''  It  will  be  observed  that  the 
complaint  was  filed  within  two  years  after  the  birth  of  the 
child.  Defendant  claims  that  this  is  too  late,  because  it  might 
have  been  commenced  at  any  time  after  the  complainant  be- 
came pregnant.  We  do  not  think  the  statute  limiting 
actions  for  statutory  penalties  and  other  actions  to  two  years 
has  any  application  to  this  proceeding.  Section  4721  of  the 
Code  is  as  follows:  "  If  the  accused  be  found  guilty,  he  shall  be 
charged  with  the  maintenance  of  the  child  in  such  sum  or 
sums,  and  in  such  manner,  as  the  court  shall  direct,  and  with  the 
costs  of  the  suit;  and  the  clerk  may  issue  execution  for  any 
sum  ordered  to  be  paid  immediately,  and  afterwards  from 
time  to  time,  as  it  shall  be  required,  to  compel  compliance 
with  the  order  of  the  court."  The  judgment  and  order  of 
the  court  is  for  the  maintenance  of  the  child,  and  the  law 
contemplates  that  the  sum  required  to  be  paid  shall  be  paid 
in  installments  from  time  to  time.  And  section  4722  pro- 
vides that  the  ''  court  may,  at  any  time,  enlarge,  diminish,  or 
vacate  any  order  or  judgment  rendered  in   the  proceeding 

herein  contemplated,  on  such  notice  to  the  defendant  as  the 
Vol.  LXXIII— 23 
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court  or  judge  may  prescribe.''  It  is  apparent  from  these 
sections  tbat  the  obligation  to  maintain  the  child  is  a  contin- 
uing one,  and  a  new  and  enlarged  order  may  be  made  at  any 
time  to  meet  the  necessary  outlay  for  the  maintenance  of  the 
child. 

III.  The  evidence  in  the  case  was  conflicting.  The  com- 
plainant testified  that  the  defendant  was  the  father  of  the 
8.  INSTRUCT-  child,  and  that  it  was  begotten  on  the  night  of 
iii^SiiSn  to"*  February  28,  1883.  The  defendant  was  a  wit- 
idence! "  ^"  ness  in  his  own  behalf,  and  did  not  deny  that  he 
was  in  company  with  the  complainant  and  others  on  the  night 
in  question ;  but  he  stated,  in  substance,  that  he  was  in  such  a 
state  of  intoxication  as  to  be  unconscious,  and  that  he  did  not 
think  he  was  the  father  of  the  child.  There  was  a  witness  ic 
behalf  of  the  defendant  who  testified  that  he  met  complainant 
by  appointment  at  night  in  a  bam  about  nine  months  before  the 
child  was  born.  The  defendant  prepared  and  presented  to  the 
court  certain  instructions  to  the  jury,  in  which  these  and 
other  points  of  his  defense  were  specially  mentioned,  and  in 
which  the  jury  were  directed  to  take  said  evidence  into  con- 
sideration in  determining  the  paternity  of  the  child.  The 
court  refused  to  give  these  instructions  to  the  jury,  and  the 
refusal  is  complained  of  by  the  defendant.  We  do  not  think 
the  complaint  is  well  founded.  The  court,  on  its  own  mo- 
tion, instructed  the  jury  to  the  effect  that  they  should  take 
into  consideration  all  of  the  evidence  in  the  case,  and  give  tc 
the  several  points  of  the  evidence  such  weight  as  they  thought 
they  were  entitled  to.  This  was  sufficient.  The  law  does 
not  require  the  court,  in  the  instructions  to  the  jury,  to  call 
special  attention  to  the  facts  testified  to  by  the  several  wit- 
nesses. 

lY.  It  is  claimed  that  the  evidence  was  insufficient  to 
warrant  the  verdict.  "We  have  examined  it  with  care,  and  do 
not  concur  in  the  claim  made. 

Affirmed. 
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The  Stats  y.  Fsahil 

1.  Burglary:  m  night  timb:  inbuvfioibkt  kyidbhob.  The  evidence  !  ^  ^ 
in  this  case  examined,  and  held  insufficient  to  justify  ayerdict  of  guilty  i  73  866 
of  burglary  in  the  night  time,  jU  ^ 

2. :  btidence:  fossbbsiok  of  btolbh  ooods.    Where  it  is  shown 

that  larceny  and  burglary  were  committed  by  the  same  person  at  the 
same  time,  recent  possession  of  the  stolen  goods  is  prima  facie  evidence 
that  the  possessor  is  guilty  of  both  offenses.    (State  v.  Bivere^  68  Iowa» 
611,  followed.) 

Appeal  from  Jasper  District  Court. 

FsiDAY,   DSOEMBEB  9. 

Defendant  was  conyicted  npon  an  indictment  for  bur- 
glary in  the  night  time.     He  now  appeals  to  this  court. 

Alanson  Clarh  and  E.  J,  Salmon^  for  appellant. 

A.  J.  Baker^  Attomey-generalj  for  the  State. 

Beck,  J. — I.  Under  the  statute  of  this  state,  burglary 
of  a  dwelling-house  is  of  two  degrees, — the  first,  the  break- 
ing and  entering  in  the  night-time,  with  the  intent  to  com- 
mit a  felony;  the  second,  the  breaking  and  entering  in  the 
day-time.  The  punishment  for  the  first  degree  is  imprison- 
ment in  the  penitentiary,  not  to  exceed  twenty  years,  in  the 
absence  of  aggraYation  by  reason  of  the  offender  being  armed, 
or  committing  an  assault  upon  any  person  in  the  dwelling, 
or  being  aided  by  confederates  present  at  the  commission  of 
the  crime,  and  for  the  second  is  imprisonment  in  the  peni- 
tentiary for  not  more  than  ten  years,  or  fine  of  not  to  exceed 
$100,  and  imprisonment  in  the  county  jail  for  not  more  than 
one  year.  It  will  be  observed  that,  in  the  estimation  of  these 
statutes,  there  is  a  wide  difference  in  the  heinousness  of  the 
degrees  of  this  offense. 

II.     "We  are  of  the  opinion  that  the  evidence  utterly  fails 
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to  show  that  the  offense  was  committed  in  the  night-time. 
The  only  evidence  to  establish  defendant's  ffiiilt 

L  bcxbqlaby: 

|n^niiht-time:  was  testimony  tending  to  show  that  the  dwell- 
evideoce.  ing-house  was  broken  open,  and  that  certain 
goods  left  therein  were  found  in  defendant's  possession.  It 
cannot  be  denied  that  the  evidence  which  is  claimed  to  iden* 
tify  the  goods  fonnd  as  those  left  in  the  house  is,  to  say  the 
least  of  it,  extremely  unsatisfactory.  It  can  hardly  be  said  that 
it  utterly  fails  on  this  point;  but  it  does  wholly  fail  to  show 
that  the  crime  was  committed  in  the  night-time.  It  is  said 
that,  on  account  of  the  bulky  character  of  the  goods  stolen, 
the  probability  arises  that  they  were  taken  in  the  night-time. 
In  view  of  the  facts  that  the  house  was  somewhat  secluded, 
and  was  unoccupied  by  any  person  for  several  days,  it  is  quite 
as  probable  that  the  goods  were  taken  in  the  day-time  as  at 
night. 

III.     The  district  court  gave  the  following  instruction, 
which   is  complained  of  by  defendant's  counsel:     "  If  you 

find  from  the  evidence,  beyond  a  reasonable  doubt, 

session  of*  *^^^  some  persou  stole  from  the  said  dwelling- 
•toien  goods.  }iqxisq  the  beds  or  bedding,  or  some  portion 
thereof,  introduced  in  evidence  in  this  case,  by  breaking  and 
entering  the  said  dwelling-house  in  the  night-time,  wjth 
intent  to  steal  the  same,  and  you  further  so  find  that  recently 
thereafter  such  property  thus  stolen,  if  any,  was  found  in  the 
possession  of  the  defendant,  then  and  in  such  case  you  would 
be  warranted  in  concluding  that  the  defendant  stole  the  prop- 
erty, if  any,  thus  found  in  his  possession,  by  breaking  and 
entering  said  dwelling-house  in  the  night-time,  with  intent 
to  steal  such  property,  unless  the  facts  and  circumstances, 
shown  by  the  evidence  raise  in  your  mind  a  reasonable  doubt 
as  to  whether  he  did  not  come  honestly  into  such  possession. 
But  if  such  facts  and  circumstances  do  raise  such  reasona- 
ble doubt,  then  you  would  not  be  warranted  in  drawing  such 
conclasioa  from  such  recent  possession,  if  established."  This 
instruction  is  in  accord  with  our  ruling  in  State  v.  Rivera^ 
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6S  Iowa,  611,  wherein  we  held  that,  where  it  is  shown  that 
the  larceny  and  the  burglary  were  committed  by  the  same 
person  at  the  same  time,  recent  possession  of  the  goods 
stolen  is  prima  faoU  evidence  that  the  possessor  is  guilty  of 
both  offenses. 

IV.  We  think  the  district  court  should  have  sustained 
the  motion  for  a  new  trial,  on  the  ground  that  the  evidence 
wholly  failed  to  show  that  the  offense  was  committed  in  the 
night-time.  The  prejudice  resulting  to  defendant  from  the 
conviction,  in  the  absence  of  evidence  showing  such  fact,  is 
apparent. 

For  the  error  in  overruling  the  motion  for  a  new  trial,  the 
judgment  of  the  district  court  is 

Heverssd. 


Work  v.  Wapello   County. 

1.  Intoxioatang  Liquors :  right  of  informant  to  select  attornet 
to  prosbcutb:  patjcei^t  by  coxrsfTT.  A  peace  officer  who  has  filed 
an  infonaation  for  a  violation  of  the  prohibitory  liqaor  law  has  the  rig^hb 
to  select  an  attorney,  other  than  the  county  attorney,  to  appear  for  the 
state  at  the  expense  of  the  coanty;  (see  Code,  §§  1551,  S829 ;)  the  stat- 
•  utes  to  that  effect  not  havinfc  been  repealed  by  implication  by  the  law 
creating  the  office  of  coanty  attorney,  and  abolishing  the  office  of  dis- 
trict attorney. 

Appeal  from  Wapello  District  Court — Hon.  Charles  D. 

Leogett,  Judge. 

Saturday,  Dbobmbbr  10. 

Thib  is  an  agreed  case,  brought  by  W.  A.  Work,  an  attor- 
ney, to  recover  compensation  for  the  prosecution  before  a 
magistrate  of  an  information  filed  by  a  peace  officer  charging 
the  person  prosecuted  with  keeping  intoxicating  liquors  for 
unlawful  sale.  The  plaintiff  was  selected  by  the  peace  offi- 
cer filing  the  information  to  prosecute  the  case.  There  was 
a  judgment  for  plaintiff.     Defendant  appeals. 
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A.  C.  Steok^  for  appellant 
D.  H.  Emery ^  for  appellee. 

Beok,  J. — I.  The  amount  in  controversy  being  less  than 
$100,  the  cause  was  appealed  in  order  to  determine  the  fol- 
lowing questions  of  law  certified  by  the  judge  of  the  district 
court:  ''  FirsL  Has  a  peace  officer  who  has  made  an  infor- 
mation for  a  violation  of  chapter  6,  title  11,  Code,  before  a 
magistrate,  the  right,  since  January  1,  1887,  to  select  an 
attorney  other  than  the  county  attorney,  and  without  notice 
to  such  attorney,  to  appear  for  the  state  upon  the  trial,  at 
the  expense  of  the  county?  Second,  Is  an  attorney  so 
selected  and  under  such  circumstances  entitled  to  receive 
from  the  county  treasury  the  fees  provided  by  section  8829, 
Code,  for  appearing  and  prosecuting  before  the  justice  of  the 
peace?" 

II.  Under  Code,  §  1661,  a  peace  officer  filing  an  infor- 
mation against  one  violating  the  statute  in  relation  to  intox- 
icating liquors  (Code,  chap.  6,  title  11)  is  authorized  to  select  an 
attorney  to  prosecute  the  case.  Code,  §  3829,  provides  a 
prescribed  fee,  five  dollars,  which  shall  be  paid  by  the  county 
in  such  case  to  the  attorney  prosecuting  it.  Before  the 
enactment  of  chapter  73,  Acts  Twenty-first  General  Assembly, 
an  officer  called  the  district  attorney  was  elected  and  paid  by 
tlie  county,  who  was  charged  with  the  duty  of  conducting 
prosecutions  for  the  state.  (Code,  §  3776.)  It  was  especially 
made  his  duty  to  appear  for  the  state  in  prosecutions  for  vio- 
lation of  the  statute  relating  to  intoxicating  liquors,  unless 
the  person  filing  the  information  selected  another  attorney. 
Chapter  73,  Acts  Twenty-first  General  Assembly,  provides 
for  the  election  of  county  attorneys  to  perform  the  same 
duties  discharged  by  the  district  attorney.  There  are  no 
express  provisions  found  in  this  chapter  repealing  the  statu- 
tory provisions  above  cited  pertaining  to  the  prosecutions  of 
informations  for  the  violation  of  the  statute  relating  to 
intoxicating  liquors;  and  the  provisions  of  those  statutes  and 
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fche  chapter  just  mentioned  are  not  inconsistent  or  conflict- 
ing. The  later  statute,  therefore,  does  not,  ander  familiar 
rnles  of  the  law,  repeal  the  prior  enactments  by  implication. 
Indeed,  the  statutes  are  wholly  in  harmony,  and  it  was  doubt- 
less the  legislative  intention  that  the  prior  statute  referred 
to  should  remain  in  force. 
In  our  opinion  the  decision  of  the  district  court  is  correct. 

Affibmed. 


KsAGBB  y.    PlBBOE. 

1.  Oontraot:  forced  bbscissiok:  check  snatched  bt  maker  from 

HANDS  OF  PATES.  Defendant  made  and  delivered  to  plaintiff  his 
bank  check  for  the  price  of  certain  land,  for  which  he  at  the  time 
received  a  deed  of  warranty  from  plaintiff.  The  check  and  deed  were 
delivered  without  any  parol  conditions  whatever.  Bat  defendant  soon 
afterwards  learned  that  plaintiff  *8  title  to  the  land  was  not  good,  and 
he  surreptitiously  obtained  poBsession  of  the  check,  and  handed  plaintiff 
the  deed,  which  she  kept  for  a  short  time  and  then  returned.  There 
was  no  evidence  to  establish  a  voluntary  rescission  of  the  contract  on 
her  part.  Held  that  the  check  was  the  absolute  property  of  plaintiff, 
and  that  she  was  entitled  to  recover  its  value  in  an  action  against 
defendant. 

2.  Cross-Examlnation :  cokyersation  not  rbfbrbed  to  in  chief. 

Where  a  witness  is  examined  as  to  certain  conversations  material  to 
the  issue,  it  is  not  allowable  in  cross-examination  to  inquire  as  to  another 
conversation  not  referred  to  in  chief,  though  between  the  same  parties 
and  upon  the  same  subject 

Appeal  from    Woodbury    District    Court — Hon.   G.   W. 

Waxefield,  Judge. 

Satubday,  Deoembbb  10. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks  to 
recover  the  value  of  a  bank  check  which  she  alleges  the 
defendant  unlawfully  obtained  from  her,  and  converted  to 
his  own  use.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 
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Swan  <&  Pardee^  for  appellant. 

S.  F,  Lynn  and  J.  N.  Weaver^  for  appellee. 

RoTHRooK,  J. —  The  undisputed  facts  of  the  case  are  as 
follows: 

On    the   2d   day   of  June,  1886,  the   plaintiff  was   tlie 

owner  of  a  tract  of  land  of  about  six  acres,  situated  a  short 

1.  contract:    distance  from  Sioux  City.     The  defendant  was 

hIoq:  check      president  of  the  Sioux  City  &  Des  Moines  Bail- 

snatched  by  .    -^  " ,  ,  ,  ,  ^- 

maker  from     road  Company,  a  corporation   which  was   then 
payee.  engaged  in  procuring  the  right  of  way  and  grad- 

ing a  railroad,  which  w^as  surveyed  through  the  plaintiff's 
land.  The  Chicago,  Milwaukee  &  St.  Paul  Railroad  Com- 
pany were  also  engaged  in  procuring  the  right  of  way  and 
building  a  road  on  or  near  the  same  line.  There  was  a  riv- 
alry between  the  two  companies  as  to  acquiring  the  right  of 
way,  as  both  desired  to  occupy  substantially  the.  same  line. 
Some  time  in  May,  1886,  the  Chicago,  Milwaukee  &  St. 
Paul  Company  instituted  proceedings  under  the  statute,  and 
condemned  a  right  of  way  across  the  plaintiff's  land.  The 
proceedings  did  not  describe  the  line  of  road  by  giving  the 
points  where  it  entered  the  land,  and  the  course  and  distance 
through  it.  The  whole  tract  was  described,  and  the  line  was 
designated  as  a  strip  100  feet  wide  through  the  land;  being 
50  feet  on  each  side  of  the  center  line  of  the  railway,  as  then 
located  across  the  land. 

The  defendant.  Pierce,  was  president  of  the  Sioux  City 
&  Des  Moines  Railroad  Company,  and  was  actively  engaged 
in  its  interest.  On  the  2d  day  of  June  he  went  to  the  plain- 
tiff's residence  on  the  land,  with  a  right  of  way  deed  to  his 
company,  with  covenants  of  general  warranty,  prepared  for 
the  plaintiff's  signature  and  acknowledgment.  This  deed 
described  the  right  of  way  in  the  same  manner  as  the  pro- 
ceedfngs  condemning  the  land,  except  the  name  of  the  grantee. 
It  was  ft  grant  of  the  right  of  way  over  the  land  of  a  strip 
of  100  feet  in  width,  being  50  feet  on  each  side  of  the  centci 
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line  of  the  Sioux  City  &  Des  Moines  Railroad,  as  the  same 
was  then  located  over  and  across  the  land.  The  plaintiff 
executed  and  acknowledged  the  deed,  and  delivered  it  to  the 
defendant,  for  the  agreed  price  of  $500;  and,  instead  of  pay- 
ing the  plaintiff  in  currency,  he  drew  his  personal  check  for 
the  amount  upon  the  Sioux  National  Bank,  of  Sioux  City, 
payable  to  the  plaintiff,  and  delivered  it  to  her.  The  defend- 
ant returned  to  Sioux  City.  On  the  same  day,  and  before 
the  close  of  banking  hours,  the  plaintiff  aud  her  daughter 
went  to  the  bank  and  presented  the  check  for  payment.  She 
was  advised  by  an  officer  of  the  bank  that  it  would  be  neces- 
sary for  her  to  sign  her  name  on  the  back  of  the  check.  She 
was  provided  with  a  pen  and  ink,  and  just  as  she  was  about 
to  sign  it  the  defendant  came  in  the  room,  and  walked  up 
behind  the  plaintiff,  and  reached  over  her  shoulder,  and  took 
the  check.  He  did  not  speak  to  the  plaintiff  until  after  he 
had  the  check  in  his  possession,  and  he  then  told  her  he 
wanted  her  to  go  with  him  to  an  attorney's  office.  She  com- 
plied with  this  request,  and  at  the  attorney's  office  she  was 
advised  that  she  had  no  title  to  the  land  which  she  had  con- 
veyed for  the  right  of  way.  The  deed  was  redelivered  to 
her.  It  does  not  appear  that  she  agreed  to  rescind  the  con- 
tract. She  said  but  little,  if  anything,  but  took  the  deed, 
and  went  home.  Within  a  day  or  two  thereafter  she  sent 
the  deed  back  to  the  attorney,  and  left  it  with  some  one  in 
his  office.  It  was  allowed  to  lie  on  the  table  in  the  office 
until  this  suit  was  commenced,  when  it  was  taken  charge  of 
by  the  attorney.  There  is  no  question  but  that  the  defend- 
ant had  funds  in  the  bank,  and  the  amount  of  the  check 
would  have  been  paid  to  the  plaintiff  if  the  defendant  had 
not  obtained  possession  of  it. 

Pierce  did  not  know,  when  the  deed  was  delivered  to  him, 
where  the  located  line  of  the  Chicago,  Milwaukee  &  St.  Paul 
r»  ad  was,  nor  that  said  company  had  condemned  the  right 
of  way.  He  stated  as  a  witness  on  the  trial  that  he  did  not 
think  that  the  line  of  his  own  road  had   been  permanently 
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located  through  the  land  at  that  time.  But  it  was  a  fact 
that  the  condemned  land  covered  part  of  the  land  upon 
which  the  Sioux  City  &  Des  Moines  Company  desired  to 
construct  their  road,  so  that  the  two  strips  of  100  feet  width 
wouH  overlap  each  other  about  50  feet,  which  would  leave 
but  50  feet  of  right  of  way  for  defendant's  road. 

The  defendant  averred  in  his  answer,  in  substance,  that 
the  check  was  not  delivered  to  the  plaintiff  as  payment,  but 
before  payment  thereof,  and,  before  the  acceptance  of  the 
deed,  it  was  agreed  that  the  title  to  the  property  conveyed 
should  be  investigated.  This  averment  is  not  sustained  by  the 
evidence.  On  the  contrary,  the  preponderance  of  the  evi- 
dence is  to  the  effect  that  the  deed  and  check  were  delivered 
without  any  parol  conditions  whatever.  It  seems  to  us, 
therefore,  that  it  is  very  plain  that  when  the  check  was 
delivered  it  was  the  absolute  property  of  the  plaintiff,  and 
she  could  not  be  divested  of  her  right  to  the  same  without 
her  consent,  except  by  some  legal  proceeding  to  rescind  the 
contract,  and  stop  the  payment  of  the  check. 

I.  The  principal  question  discussed  by  counsel  for  appel- 
lant is  that  the  jury  disregarded  the  instructions  of  the 
court.  The  instructions  are  to  the  effect  that,  if  the  plaint- 
iff accepted  the  return  of  the  deed,  and  acquiesced  in  the 
defendant's  keeping  the  check,  she  is  not  damaged,  and  can- 
not recover.  The  jury  must  have  found  that  there  was  no 
rescission  of  the  contract,  and  we  are  not  prepared  to  say 
that  they  were  not  warranted  in  so  finding.  It  cannot  be 
said  that  the  manual  possession  of  the  check  was  obtained 
with  consent  of  the  plaintiff.  It  is  true  that,  after  being 
conducted  to  the  lawyer's  office,  she  took  the  deed,  and  oar- 
ried  it  home  with  her.  But  it  might  fairly  be  found  that 
she  was  at  a  great  disadvantage,  to  say  the  least,  in  what  took 
place  after  the  check  had  been  surreptitiously  taken  from  her, 
and  then  she  returned  the  deed  with  reasonable  promptness; 
and  we  may  say  in  conclusion,  on  this  point,  that  we  are 
impressed  with  the  thought  that  the  niethods  adopted  to 
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procure  a  rescission  of  this  contract  are  not  such  as  to  induce 
either  the  court  or  jury  to  find  that  it  was  all  done  with  the 
consent  of  the  plaintiff. 

II.  The  plaintiff  and  her  daughter  were  examined  as 
witnesses  in  chief,  as  to  what  occurred  in  the  bank,  and  at 
2.CBOS8-BX-  their  house,  when  the  deed  and  check  were 
conVenation  delivered.  The  defendant  insisted  on  cross- 
to  In  chief.  examining  them  as  to  what  occurred  in  the  law- 
yer's office.  The  court,  on  the  objection  of  the  plain  tiff, 
refused  to  permit  this  cross-examination.  This  ruling  is 
claimed  to  be  erroneous.  We  think  it  was  correct.  It 
appeal's  to  us  that  it  was  not  proper  cross-examination.  It 
pertained  to  a  conversation  not  referred  to  in  the  examina- 
tion in  chief. 

We  have  disposed  of  all  the  questions  which  we  regard  as 
material  in  the  case,  and  reach  the  conclusion  that  the  judg- 
ment ought  to  be 

Affirmed. 
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1.  Appeal:  practice:  bulinos  not  bxcbpted  to.  The  action  of  the  tria]  78  |g 
court  in  reserving  the  qnestion  of  the  admissibiUty  of  evidence  objected 


to  nntil  the  instractions  were  given,  and  then  correcting  the  error,  if  any,  m  528 
cannot  be  reviewed  on  appeal,  when  it  is  not  shown  that  such  action  was 
excepted  to. 

2.  Domestic  Relations:  RiaHT  to  coicpensation  for  maintbnancs 
op  parent  in  FAinLT.  In  an  action  by  a  daughter  to  recover  of  her 
mother*^  administrator  for  the  maintenance  of  the  mother,  who  was 
aged  and  mfirm,  for  some  years  prior  to  her  death,  held  that  no  recov- 
ery coald  be  had  in  the  absence  of  an  express  promise  on  the  part  of  the 
mother  to  pay  for  sach  maintenance,  or  such  tacts  and  circamstances  as 
would  satisfy  the  juiy  that  the  services  were  rendered  in  the  expecta- 
tion on  the  part  of  the  daughter  of  receiving,  and  on  the  part  of  the 
mother  of  paying,  compensation  therefor.  (See  opinion  for  cases  fol- 
lowed.) Where  such  facts  and  circumstances  are  shown,  an  express 
promise  is  not  necessaiy;  nor  is  it  necessary  in  such  case  that  the 
amount  of  the  compensation  should  have  been  agreed  upon. 
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Appeal  from  Henry  Cirouit  Court. 

Satubday,  Deoembeb  10. 

Thb  plaintiff  presented  for  allowance  a  claim  against  the 
estate  of  Amelia  Darneal.  There  was  a  trial  by  jury,  ver- 
dict for  the  plaintfff,  and  judgment.   The  defendant  appeals. 

Z.  G.  <&  L.  A.  Palmer^  for  appellant. 

Wi/oUon  <&  Baih^  for  appellee. 

SsEyBBS,  J. — The  plaintiff  is  the  daughter  of  the  decedent, 
and  the  claim  presented  for  allowance  is  for  boarding  and 
taking  care  of  the  decedent  for  some  years  prior  to  her  death. 
The  decedent  was  upwards  of  80  years  old,  and  quite  infirm. 
At  the  time  the  services  were  rendered,  the  decedent  was 
living  with,  and  making  her  home  with,  her.  The  defend- 
ant insists  that  the  plaintiff  cannot  recover,  for  the  reason 
that  the  decedent  lived  with  the  plaintiff  as  a  member  of 
the  family,  and  no  such  promise  to  pay  as  is  required  in 
such  case  has  been  established.  The  plaintiff  concedes  that 
no  express  promise  to  pay  has  been  shown,  but  she  claims 
that  she  has  introduced  evidence  tending  to  show  that  the 
services  were  not  rendered  gratuitously,  but  that  she  expected 
to  receive  compensation,  and  that  the  decedent  expected  to 
pay  for  such  services. 

I.     Counsel  for  the  appellant  have  assigned  errors  based  on 

the  rulings  of  the  court  in  admitting  evidence  given  by  Mrs. 

Clark.  The  abstract  states  that  the  questions  asked 

1.  APPBAL:  ,   .  -I 

Rr^not'ex- "  Witness  were  objected  to  as  incompetent,  imma- 
cepted  to.  terial  and  irrelevant,  and  that  the  "  decisions  of 
the  court  were  reserved  by  the  court;  the  evidence  to  be 
controlled  by  instructions.''  We  do  not  understand  this  to 
show  affirmatively  that  the  court  either  sustained  or  over- 
ruled the  objections;  nor  does  it  appear  that  any  exceptions 
were  taken  to  what  the  court  did,  or  refused  to  do.  If  there 
was  «ny  doubt  as  to  this,  it  is  dispelled  by  the  additional 
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abstract  tiled  by  the  appellee,  which  states  that  no  exceptions 
were  taken,  and  that  the  coart  neither  sustained  nor  over- 
ruled the  objections  made  to  the  questions  asked  Mrs.  Clark. 
It  is  therefore  apparent  that  we  cannot  review  the  rulings  of 
the  court  reserving  the  question  as  to  the  admissibility  of  the 
evidence  until  the  instructions  were  given,  and  thus  correct- 
ing the  error,  conceding  that  one  has  been  committed,  for  the 
reason  that  the  action  of  the  court  was  in  no  manner  excepted 
ti^.  Counsel  for  appellant  insist,  in  argument,  that  the  court 
overruled  an  objection  to  interrogatory  17,  asked  Mrs. 
Howard,  but  the  abstract  fails  to  state  that  any  objection  was 
made  to  this  interrogatory,  or  that  the  court  made  any  ruling 
in  relation  thereto.  Objections  were  made  to  a  certain  ques- 
tion asked  Mrs.  Berry  and  Mr.  Carmichael,  but  we  think  the 
evidence  elicited  was  clearly  admissible.  In  argument,  it  is 
said  objections  were  made  to  certain  questions  asked  Mrs. 
Faulkner  which  were  overruled.  The  questions  so  objected 
to  are  not  indicated  by  counsel,  and  we  are  unable  to  ascer- 
tain from  the  abstract  the  specific  questions  or  rulings  to 
which  counsel  now  take  exception. 

II.  The  court  instructed  the  jury,  in  substance,  that  the 
burden  was  on  the  plaintiff  to  establish  the  service,  and  an 
2.  DoxBSTic     '^  express  promise  on  the  part  of  the  intestate  to 

relations:  /.        .  «     .  j     •  .  ■•■ 

Hght  to  com-   pay  for  the  same,  or  facts  and  circumstances  that 

peufiatloufor     *   "^ 

maintenance    satisfy  the  jury  that  the  services,  it  any,  were 
family.  rendered  in  the  expectation,  by  Mrs.  McGarvey, 

of  receiving  compensation  therefor,  and  that  the  intestate 
also  expected  to  pay  therefor  at  the  time;"  and  in  another 
instruction  the  jury  were  told  that  there  was  no  sufficient 
evidence  of  an  express  promise.  The  instructions,  therefore, 
were  in  accord  with  Scully  v.  SguUj/^s  ExW^  28  Iowa,  548. 
This  case  has  been  repeatedly  followed.  (See  Rogers  v.  Mil- 
lard, 44  Iowa,  466;  Wenoe  v.  Wykoff,  62  Id.,  644;  Chad- 
wick  V.  Devore,  69  Id.,  637;  Hart  v.  Flynn,  36  Id.,  366; 
Sitiith  V.  Johnson,  45  Id.,  308.) 

Counsel  for  appellant  claim  that  Scully  v.  Scully^ s  E^r 
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holds  there  mast  be  an  express  promise,  and  that  the  last  two 
cases  cited  support  this  view.  This  is  a  mistake.  The  rale 
established  by  the  decisions  of  this  court  is  that  where  the 
family  relation  exists,  and  services  are  rendered  by  one  per- 
son to  another  at  a  time  when  both  sustain  such  relation  to 
each  other,  no  promise  to  pay  can  be  implied  because  the 
services  were  periormed  by  one  and  accepted  by  the  other, 
as  would  be  the  case  if  such  relation  did  not  exist.  The 
person  claiming  compensation  must  go  a  step  further,  and 
establish  that  there  was  an  expectation  by  both  parties  that 
a  compensation  should  be  paid.  In  other  words,  the  person 
seeking  compensation  must  establish  that  the  services  were 
not  performed  gratuitously,  and  the  presumption  which  pre- 
vails  because  of  the  existence  of  the  family  relation  must  be 
overcome  by  affirmative  evidence.  It  is  not  essential  that 
the  amount  of  the  compensation  should  be  agreed  upon. 
This  view,  we  think,  is  in  accord  with  the  weight  of  author- 
ity in  this  country;  but  whether  this  is  so  is  immaterial,  for 
the  reason  that  such  is  the  view  adopted  by  this  court.  While 
counsel  do  not  concede  this,  they  claim  that,  if  it  be  conceded, 
then  the  verdict  is  not  sustained  by  the  evidence,  which, 
however,  we  have  separately  read,  and  we  have  separately 
reached  the  conclusion  that  we  cannot  interfere  with  the 
finding  of  the  jury.  There  is  considerable  evidence  tending 
to  prove  that  the  intestate  expected  to  pay  for  the  services 
rendered  by  the  plaintiff,  and  that  the  latter  expected  to  be 
compensated  we  feel  sure.  The  intestate  frequently  spoke 
of  the  matter,  and  said  the  plaintiff  should  be  compensated; 
that  all  the  property  she  had  was  devoted  to  this  purpose, 
and  that  she  had  given  her  other  children  all  that  she  intended 
to.  It  is  true  that  sometimes,  when  she  spoke  of  the  matter, 
she  evidently  meant  that  she  would  so  provide  in  her  will; 
but  the  jury  were  expressly  instructed  that  an  intention  to 
so  provide  for  or  compensate  the  plaintiff  was  not  sufficient, 
and  tiiat  all  such  declarations  should  be  disregarded.     Wo 
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deem  it  safficient  to  refer  to  the  eiridence  in  this  general  way, 
without  setting  it  oat,  and  snoh  is  not  oar  custom. 

The  court  declined  to  give  the  instructions  asked  by  the 
appellant;  and  in  relation  thereto  we  deem  it  sufficient  to 
say  that  the  charge  of  the  court,  it  seems  to  as,  covers  the 
whole  ground,  and  therefore  the  court  did  not  err  in  refusing 
the  instructions  asked. 

Affibubd. 


I  Sbablb  ST  AL.  V.  Hill. 

1.  Speoiflo  Ferformanoe :  of  pabol  AaBBsuBNT  to  assign  patbnt- 
BiQHT.  A  parol  agreement  to  assign  a  patent-right  may  be  enforced  in 
equity.  The  proyi:«ion  of  g  4898,  Rev.  St.  IT.  S.,  that  patents  "shall 
be  assignable  in  law  by  an  instrument  in  writing/'  does  not  make 
invalid  a  parol  executory  agreement  to  assign,  nor  prevent  a  court  of 
equity  from  compelling  the  performance  of  such  executory  contract. 
(See  opinion  for  authorities.) 

Appeal  from  IIaKa%ka  District  Court. 

SATXTBDATy    DeOEMBBB   10. 

This  is  an  action  in  equity  to  compel  the  specific  perform- 
ance of  a  contract  to  assign  an  interest  in  a  patent-right. 
'  There  was  a  decree  as  prayed  in  the  petition.     Defendant 

appeals. 

Bolton  db  MoOoyy  for  appellant. 

John  F.  Lacey  and  Searle  <&  Sootty  for  appellees. 

Bbbd,  J. — ^There  is  no  controversy  as  to  the  facts  in  the 
case.  The  parties  each  owned  an  interest  in  a  patent-right 
covering  a  window  blind;  plaintiffs'  interest  covering  certain 
states  and  territories,  and  defendant's  covering  certain  other 
states  and  territories.  They  were  desirous  of  procuring 
a  patent  on  a  device  that  was  regarded  as  an  improve- 
ment on  the  article  covered  by  the  original  patent,  and  it 


368  SUPREME  COURT  OF  IOWA, 

Searle  et  al.  v.  Hill. 

was  agreed  that  defendant  should  proceed  to  Washington 
city,  and  prosecute  an  application  for  said  patent,  and  that 
plaintiffs  should  pay  one-half  the  expenses  incident  to  the 
application,  which  it  was  agreed  would  include  the  fees  of 
the  patent-office,  and  of  the  attorney  who  should  be  employed 
to  prosecute  the  application,  and  defendant's  personal 
expenses  and  salary  while  engaged  in  the  business.  It  was 
also  agreed  that  the  letters  patent  should  be  taken,  if  pro- 
cured, in  defendant's  name,  and  that  he  would  thereafter 
assign  to  plaintiffs  the  interest  therein  covering  the  states 
and  territories  which  are  covered  by  their  interest  in  the 
original  patent.  Defendant  did  proceed  to  Washington,  and 
caused  an  application  for  the  patent  to  be  made  and  prose- 
cuted, and  the  letters  patent  were  issued  in  his  name.  Plaint- 
iffs paid  the  proportion  which  they  agreed  to  pay  of  the  cost 
and  expense  of  procuring  the  patent,  but  defendant  refuses 
to  assign  to  them  any  interest  in  the  right,  and  it  is  to  com- 
pel a  specific  performance  of  the  contract  that  this  action  is 
prosecuted.  It  is  shown  that  defendant  is  now  insolvent. 
The  question  arising  on  these  facts  is  whether  a  court  of 
equity  can  afford  the  remedy  which  is  sought  in  the  action. 
It  is  provided  by  statute  (section  4898,  Rev.  St.  U.  S.,)  that 
patents  '*  shall  be  assignable  in  law  by  an  instrument  in 
writing,"  and  it  is  contended  that  the  agreement  of  the  par- 
ties is  incapable  of  enforcement  because  it  was  in  parol.  But 
that  does  not  follow.  The  provision  merely  prescribes  the 
means  or  instrument  by  which  the  title  may  be  passed.  It 
does  not  forbid  the  making  of  a  parol  executory  contract  for 
the  sale  of  the  property.  Such  contract  can  be  performed, 
it  is  true,  only  by  executing  the  prescribed  instrument.  But 
it  occurs  in  many  cases  that  the  parol  agreement  of  a  party 
is  enforceable  when  the  thing  contracted  for  can  be  done 
only  by  executing  a  writing.  A  party  contracts  by  parol  for 
the  sale  and  conveyance  of  real  estate,  and  receives  the  stip- 
ulated price.  The  title  can  be  passed  to  the  purchaser  only 
by  a   written  conveyance.     Courts  of  equity  have  always 
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afforded  relief  in  sach  cases  by  compelling  the  execation  of 
the  conveyance.  Defendant's  agreement  was  that  he  woald 
execute  the  written  instrument  requisite  to  pass  to  plaintiffs 
the  interest  contracted  for.  The  object  of  the  suit  is  to 
compel  him  to  do  that  thing.  The  judgment  commands  him 
to  perform  his  undertaking  by  executing  and  delivering  the 
conveyance.  He  may  be  compelled  by  process  of  contempt 
to  obey  the  mandate,  or  the  conveyance  may  be  executed  in 
his  name  by  the  commissioner  appointed  by  the  court.  The 
validity  of  a  parol  assignment  of  a  patent,  as  between  the 
parties,  has  frequently  been  determined  by  the  courts. 
[Burke  V.  Partridge^  68  N.  H.,  349;  Springfield  v,  DraJce^ 
Id.,  19;  Pitta  v.  Whitman^  2  Story,  609;  Blaheney  v. 
Ooode^  30  Ohio  St.,  350.)  In  Binney  v.  Armany  107  Mass., 
94,  specific  performance  of  an  executory  contract  for  the 
assignment  of  a  patent  was  decreed.  In  that  case  the  agree- 
ment was  in  writing,  it  is  true,  but  it  was  foe  the  assignment 
of  the  patent,  and  was  executory.  If  such  an  Agreement, 
when  in  writing,  is  enforceable,  we  know  of  no  reason  why 
a  similar  agreement  in  parol  may  not  be  enforced.  It  was 
held  in  Agar  v.  Murrc^y  105  U.  S.,  126,  that  a  patent-right 
may  be  subjected  by  bill  in  equity  to  the  payment  of  a  judg- 
ment debt  of  the  patentee.  In  such  case  the  conveyance  to 
the  purchaser  would  be  executed  by  an  officer  or  commis- 
sioner of  the  court.  The  case  is  important  as  declaring  the 
power  of  the  court  to  direct  the  execution  of  the  instrument 
necessary  for  the  transfer  of  the  title.  We  think  the  judg- 
ment is  well  sustained  by  reason  and  authority. 

Affibhbd. 


Vol.  LXXIII— 24 
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Fbank  &  Darbow  v.  Abnold  bt  al. 

1.  Beal  Estate:    "ownbr**  is  okb  who  has  titlb.   Theie  is  no 

distinction  betv^een  ownership  and  title,  as  applied  to  real  estate;  bat 
the  owner  is  the  one  who  has  the  title. 

2.  Tax  Title:  cannot  bb  acquirbd  bt  junior  xortoaobb  to  db- 

FBAT  8BNI0B  MOBTOAGB.  The  holder  of  a  janior  mortgage,  even  after 
he  has  gone  into  possession  under  a  foredosare  sale,  cannot  acquire  a  tax 
title  in  his  own  name,  or  in  the  name  of  another  person  for  his  use,  ben* 
efit  or  advantage,  and  thereby  defeat  the  lien  of  the  senior  mortgage. 
And  under  the  peculiar  facts  ol  this  case,  (fully  set  out  in  the  opinion,) 
held  that  the  taj:  title  held  by  A.  was  in  truth  held  for  the  use  and  ben- 
efit of  S.,  a  junior  mortgagee  in  possession,  and  that  the  same  should  be 
set  aside  in  equity  at  the  suit  of  the  senior  mortgagees,  and  they  allowed 
to  redeem. 

8. :  FBAUDULBNT  COMBINATION  OF  BiDDBBS.    Where  there  is  a 

fraudulent  combination  of  bidders  at  a  sale  of  land  for  taxes,  and  an 
agreement  that  they  shall  bid  in  turns,  so  as  to  avoid  competition,  a 
treasurer's  deed  for  land  bid  off  without  competition  under  such  a^pree- 
ment  will  be  set  aside  as  fraudulent. 

Appeal  from    Adams    District    Court — Hon.    John    W. 

Habyet,   Judge. 

Monday,  Deoembbb  12. 

Action  in  equity  to  set  aside  certain  tax  deeds,  and  to  re- 
deem.    Judgment  for  defendants,  and  plaintiffs  appeal. 

T.  M.  Stuart^  for  appellants. 
Maxwell  dk  Dale^  for  appellees. 

Seeybbs,  J. — ^The  pleadings  are  lengthy,  and  it  is  not  es- 
sential, we  think,  to  set  them  out,  deeming  it  sufficient  to 
state  the  claims  of  the  parties,  and  the  faets,  as  we  find  them, 
which  are  material. 

I.  It  is  conceded  by  counsel  for  appellants  that  no  per- 
son can  question  a  tax  title,  unless  he  shows  that  he  or  the 

person  under  whom  he  claims  had  title  to  the 

1.  BBALestate:  ^  ,        .         .  , ,  , 

••owner Ms       real  estate  at  the  time  it  was  sold;  and  counsel 

one  wno  Has  ' 

title.  for  the  appellees  claim  that  the  plaintiffs  haYC 

failed  to  establish  a  title  in  themselves  or  the  persons  under 
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whom  they  claim.  The  land  in  controversy  was  sold  for  de- 
linquent taxes  in  November,  1881.  There  is  an  ^reed 
statement  of  facts,  and  we  find  the  fact  to  be  that  in  July, 
1875,  L.  L.  Parsons  owned  the  land,  and  at  that  time  ex- 
ecuted a  mortgage  thereon  to  one  Antes,  which  was  foreclosed, 
and  the  premises  sold  in  November,  1884,  to  the  plaintiffs,  and 
the  same  conveyed  to  them  by  the  sheriff  in  December,  1886. 
It  is  also  true  that  in  April,  1882,  the  said  Parsons  conveyed 
the  land  by  quitclaim  deed  to  the  plaintiffs.  Whatever  title 
Parsons  had  the  plaintiffs  now  own,  unless  the  tax  title  is 
valid.  The  agreed  statement  of  facts  states  that  Mrs.  Par- 
sons owned  the  land  in  1875,  and  there  is  nothing  tending 
to  show  that  she  conveyed  the  premises  to  any  one,  or  that 
she  had  been  in  any  manner  divested  of  her  title.  If  we 
understand  the  contention  of  counsel,  which  is  doubtful,  their 
claim  is  that  there  is  a  distinction  between  ownership  and 
title.  That  is  to  say,  that  a  person  may  own  real  estate  and 
yet  have  no  title.  It  occurs  to  us  that  there  is  no  merit  in 
this  claim.  We  are  unable  to  see  the  distinction  claimed. 
When  the  word  "  owner"  is  used  with  reference  to  property, 
it  means  one  who  has  title;  and  that  is  what  the  parties 
undoubtedly  meant  and  understood  when  the  agreed  state- 
ment of  facts  was  executed. 

II.     Mr.  D.  S.  Sigler  was  made  a  defendant  in  the  action 

brought  to  foreclose  the  mortgage  under  which  the  plaintiffs 

a.  TAX  TiTLK!  ^1*^™>  bccause  he  was  the  holder  of  a  junior 

SSred'brlJm^  mortgage  on  the  lands.     This  mortgage  was  fore- 

to'd?fefl?sea-  closed,  the  premises  sold  to  Sigler,  and  the  sanie 

OP  mortKage.  ^^y^y^  ^  j^jj^  \yy  ^jjQ  sheriff  in  1882,  and  under 

finch  purchase  and  conveyance  he  took  immediate  possession  of 
the  premises,  and  he  remained  in  possession  thereof  until  after 
the  tax  deeds  were  executed.  It  is  properly  conceded  by 
counsel  for  the  defendants  that,  under  the  circumstances 
above  stated,  Mr.  Sigler  could  not  legally  have  acquired  a 
tax  title  in  his  own  name,  or  in  the  name  of  another  person  for 
his  use,  benefit  or  advantage.     The  treasurer  in  fact  conveyed 
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a  portion  of  the  land  to  Arnold,  and  another  portion  to  Wid 
aer,  so  that  the  tax  deeds  on  their  face  show  that  the  tax  title 
was  vested  in  the  persons  just  named.  The  claim  of  the 
plaintiffs  is  that  in  truth  and  in  fact  such  title  belonged  to 
Mr.  Siller;  that  the  persons  above  named  held  it  for  his  nso 
and  benefit,  or,  at  least,  that  he  was  beneficially  interested 
therein.  The  determination  of  this  question  requires  a  full 
statement  '^f  the  facts  and  circumstances  as  shown  by  the 
evidence.  Mr.  Sigler,  or  the  bank  of  Corning,  of  which  he 
is  the  owner,  loaned  money  to  different  parties,  which  was 
secured  by  mortgages  on  real  estate,  and  when  lands  were 
sold  for  delinquent  taxes  a  clerk  in  the  employ  of  Sigler,  oi 
the  bank,  attended  such  sales  for  the  purpose  of  purchasing 
lands  so  mortgaged,  for  the  protection  of  the  mortgagee.  The 
purchases  were  made  in  the  name  of  Arnold,  under  an 
agreement  between  him  and  Sigler,  which  will  be  hereafter 
referred  to.  Widner,  a  clerk  in  the  employ  of  Sigler,  at- 
tended the  tax  sale  of  1881,  and  purchased  one  tract  of  laua 
in  the  name  of  Arnold,  and  the  certificate  was  issued  to  the 
latter.  Two  of  the  other  tracts  in  controversy  were  pur- 
chased by  Gibson,  and  the  other  by  Brown,  and  certificates 
were  issued  to  them.  These  certificates  were  afterwards  pro- 
cured by  Sigler,  as  he  testifies,  as  agent  of  Arnold,  and 
assigned  to  the  latter.  In  1884,  the  land  was  taxed  to  Sigler, 
and  in  December  of  that  year  Sigler  acknowledged  service 
of  the  expiration  notice,  in  pursuance  of  which  deeds  were 
executed,  in  the  following  words:  "  I  hereby  accept  full  and 
complete  legal  service  of  the  foregoing  notice  as  the  person 
in  possession  of,  and  also  as  the  person  in  whose  name  the 
above  land  is  taxed,  waiving  true  copy  and  all  illegalities." 

The  certificates  were  at  all  times  in  the  possession  of  Sigler 
and  were  never  seen  by  Arnold.  Previous  to  the  expiration 
of  the  tax  certificate,  Sigler  wrote  Arnold,  "in  substance 
that  some  tax  certificates  would  soon  expire,  and  recom 
mended  that  they  be  placed  in  the  hands  of  certain  attorneys 
for   attention."     Arnold   so  directed,    and    the    expiratioi 
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notices  were  prepared  by  Buch  attorneys.  The  agreemer 
between  these  persons  in  relation  to  the  purchase  of  the  lii. 
at  tax  sale,  as  testified  to  by  Mr.  Sigler,  was  as  follows 
Arnold  purchased  lands  through  Sigler  for  several  years,  the 
purchases  being  made  by  some  one  employed  by  the  latter,  who 
furnished  all  the  money  to  make  the  purchases,  and  received 
all  the  money  paid  in  redemption  of  the  land  so  purchased. 
There  never  has  been  a  settlement  between  them,  and  Arnold 
has  never  paid  Sigler  interest  on  the  money  advanced.  The 
reason  for  transacting  the  business  in  the  name  of  Arnold 
was  that  Sigler  <^  did  not  care  to  be  known  as  a  tax-title  pur- 
chaser, and  yet  wanted  to  protect  the  interests  of  parties 
for  whom  he  had  made  mortgage  loans,  and  Arnold  was  will- 
ing to  profit  by  the  business  in  the  way  it  was  arranged.'- 
The  arrangement  commenced  in  1880.  The  general  scope 
of  Sigler's  authority  was  to  sign  Arnold's  name  in  transact- 
ing the  business.  Arnold  testifies  that  he  is  unable  to  state 
the  amount  of  money  furnished.  ^^  I  paid  Mr.  Sigler  interest 
on  all  he  invested  for  me.  The  agreement  was  verbal  with 
Mr.  Sigler.  He  was  to  attend  to  the  business,  and  furnish 
all  the  money  required  to  carry  on  the  business,  and  I  pay 
him  interest  on  the  same.  *  *  *  Sigler  did  not  tell  me 
what  lands  he  wanted  to  purchase  in  my  name.  He  was  to 
buy  good  lands  for  me.  I  left  the  entire  matter  with  Sigler 
up  to  about  September,  1885,  or  mostly  so.  Sigler  did  not 
write  me  first,  and  suggest  that  I  write  Maxwell  &  Dale.  I 
never  received  such  a  letter.  I  have  no  letters  received  from 
Sigler  in  1884  and  1885.  I  have  none  now,  and  never  had 
any." 

Arnold  is  cashier  of  a  bank.  Both  he  and  Sigler  testify 
that  the  latter  was  the  agent  of  the  former  in  relation  to  the 
investment  in  lands  sold  for  taxes,  and  that  the  lands  in  ques- 
tion belong  to  Arnold,  and  so  they  do;  that  is,  the  legal  title 
is  vested  in  Arnold,  that  is,  if  the  tax  title  is  valid;  but  we  do 
not  understand  either  of  them  to  testify  in  terms  that  there 
ts  not  some  understanding  between  them,  if  Arnold's  title  is 
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valid,  that  Sigler  would  receive  a  share  of  the  profits  from 
the  transaction.  We  are  impressed  that  there  is  such  an  un- 
derstanding between  these  persons,  whereby  Arnold  at  the 
proper  time  will  convey  the  land  purchased  by  Gibson  and 
Brown  at  the  tax  sale  to  whoever  Sigler  may  direct,  or  that 
they  are  jointly  interested  therein.  The  business  has  been 
carried  on  for  about  five  years,  and  there  has  been  no  ac- 
counting between  them — no  payment  of  interest;  or,  if  there 
has  been,  as  Arnold  testifies,  the  amount  so  paid  is  not 
stated.  The  amount  invested  is  unknown  by  Arnold,  and  yet 
he  has  agreed  to  pay  interest  thereon.  He  does  not  know 
.the  amount  of  lands  purchased;  never  has  made  any  inquiries; 
never  received  any  letters  in  relation  to  the  business  during 
1884  and  1885,  and  yet  he  is  cashier  of  a  bank,  and  presum- 
ably a  business  man.  It  cannot  be  true;  and  Mr.  Sigler,  it 
seems  to  us,  when  the  evidence  is  viewed  from  a  business 
standpoint,  must  not  only  be  interested  in  these  lands,  bni 
the  principal  in  the  transaction,  and  Arnold's  name  used  for 
convenience  only. 

A  witness  testifies  that  Sigler  told  him,  in  a  conversation 
about  these  lands,  that  any  lands  <<  not  redeemed  that  went  to 
deed,  Arnold  paid  him  a  certain  per  cent  on  the  money,  and 
they  divided  up  on  the  land."  When  all  the  facts  and  cir- 
cumstances are  considered,  the  evidence  of  this  witness  is 
greatly  strengthened,  and  we  think  it  creates  a  preponderance 
in  favor  of  the  proposition  that  there  was  such  a  conversation^ 
although  Sigler,  while  admitting  the  conversation,  says  he 
stated  to  the  witness  that  he  had  <<no  interest  in  the 
land  that  went  to  the  tax  deed."  This  view  is  greatly 
strengthehed  when  it  is  remembered  that  Sigler  7as  in 
possession  of  the  land  under  a  foreclosure  of  a  mortgage, 
and  the  premises  had  been  conveyed  to  him  by  the 
sheriff,  and  that  au  action  was  pending  in  which  he 
sought  to  compel  the  assignment  of  the  mortgage  under 
which  the  plaintiffs  claim.  See  Ghrant  v.  Parsons^  67  Iowa, 
81.     Under  these  circumstances,  Sigler  accepted  service  of 
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the  expiration  notice,  and  not  only  made  no  effort  to  prevent, 
but  seeminglj,  jndging  from  the  manner  of  accepting  service, 
aided  and  abetted  in  the  vesting  of  the  saperior  title  in 
Arnold,  and  yet  he  testifies  that  he  woald  not  have  any 
claims  on  the  land  if  he  had  succeeded  in  acquiring  the  title, 
as  he  was  endeavoring  to  do.  Mr.  Sigler  further  testifies  that 
he  does  not  know  what  Arnold  woald  have  done  about  it. 
Mr.  Sigler  undoubtedly  means  that  he  would  not  have  any 
legal  claims  on  the  land;  and,  of  course,  he  did  not  know 
what  Arnold  would  have  done  until  he  acted. 

III.  As  to  the  land  conveyed  to  Widner,  we  do  not  think 
he  was  a  good  faith  purchaser,  for  two  reasons:  He  bid  off 
the  land  at  tax  sale,  in  the  name  of  Arnold,  and  after  the 
service  of  the  expiration  notice,  and  after  an  attempt  had  been 
made  by  the  plaintiff  to  redeem,  by  paying  the  required 
amount  of  money  to  the  auditor,  he  claims  to  have  pur- 
chased the  certificate  for  $100,  and  it  was  assigned  to  him  by 
Arnold  in  consideration  of  that  amount  of  money.  But  the 
understanding  was  that,  if  the  attempted  redemption  proved 
effectual,  the  amount  so  paid  was  to  be  refunded  to  him.  This 
does  not  have  the  appearance  of  a  bona  fide  transaction. 
There  were  40  acres  of  land  Widner  claims  to  have  purchased 
in  this  one-sided  transaction.  We  cannot  think  Arnold  i? 
thus,  substantially,  giving  away  40  acres  of  land.  But,  if 
wrong  in  this,  the  second  reason  is  that  there  was  an  unlaw- 

ful  combination  among  the  bidders  at  the  time 

nattonS^bid-  Widner  purchased   the  land   in   the  name  of 
d«w.  Arnold  at  the  tax  sale.     There  is  a  fairly  decided 

preponderance  of  the  evidence  in  favor  of  the  proposition.  The 
arrangement,  or  tacit  understanding,  which  was  carried  out  in 
substance  by  the  bidders,  was  that  they  should  take  turns  in 
making  bids,  and  while  this  was  in  force  Widner  bid  off  this 
tract  of  land.  In  the  opinion  of  the  other  bidders  lie  claimed 
the  right  to  bid  when  it  was  not  his  turn.  This,  using  the 
language  of  a  witness,  made  a  "  fuss,"  and,  when  the  other 
Parsons  lands  were  offered,  there  was  competition ;  but  when 
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they  were  disposed  of,  the  understanding  was  resumed.  More 
than  one  witness  so  testified,  and  their  evidence,  it  seems  to 
us,  is  entitled  to  full  faith  and  credit,  when  the  significant 
fact  is  considered  that,  although  Widner  testified  in  this  case, 
he  fails  to  controvert  the  evidence  above  mentioned,  and  is 
silent  as  to  whether  or  not  there  was  such  understanding. 

A  judgment  must  be  entered  setting  aside  the  tax  deeds, 
and  it  may  be  entered  here,  or  in  the  court  below,  as  the 
plaintiff  may  elect,  and  the  judgment  of  the  district  court  is 

Revebsbd. 


The  State  v.  Halstead. 

|78~$7d|      1.  Embenlement:  EvmBNcs:  bank-deposit  tickets  written   by 

'  '  DEFENDANT.    In  a  prosecutioQ  of  defendant  for  embezzling  his  em- 

nao  241 1  ployera*  fands,  where  it  was  claimed  that  he  had  failed  to  account  for 

73    376  certain  checks  ariven  him  by  castomers,  defendant  offered  in  evidence 

i^    312  certain  deposit  tickets,  written  by  himself,  and  fs^iven  to  the  bank  when 

he  made  deposits  to  the  credit  of  his  employers,  on  which  the  natare  of 

the  deposit  was  stated,  whether  currency,  coin  or  checks,  for  the  par 
pose  of  showing  that  he  had  accounted  for  the  checks  in  question. 
These  tickets  were  ased  by  the  bank  in  writiog  up  its  books.  Held  that 
they  were  competent  for  the  purpose  for  which  they  were  offered,  being, 
indeed,  the  primary  evidence  of  the  facts  stated  thereon. 

2.  Evidenoe:  letters:  lbtter-prbss  copies.  Letter-press  copies  of 
letters,  Uke  other  copies,  are  not  admissible  in  evidence  unless  the  orig- 
inals are  accounted  for,  and  it  is  shown  that  they  cannot  be  produced  at 
the  trial.    (See  opinion  for  authorities.) 

8.  Attorney:  infidelity  to  client  in  criminal  case:  aiding  pros- 
ecution: MisLBADiNO  COURT.  An  attomcy  is  not  at  liberty,  after  he 
has  entered  the  service  of  a  client,  to  desert  him,  and  take  service 
against  him.  simply  because  bis  fees  are  not  paid.  And  in  this  case,  a 
prosecution  for  embezzlement,  where  an  attorney  had  served  the  defend- 
ant in  a  preliminary  examination  upon  which  he  was  discharged,  involv- 
ing, however,  the  same  facts  upon  which  the  indictment  in  this  case  was 
based,  lield  that  he  was  thereby  disqualiSed  to  aid  the  prosecuting 
attorney  upon  the  trial  of  the  indictment;  and,  having  misled  the  court 
as  to  the  facts  when  his  appearance  for  the  state  was  objected  to  by  the 
defendant,  held  that,  when  the  facts  were  fully  disclosed  upon  a  motio- 
for  a  new  triaL  such  motion  should  have  been  sustained. 
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Appeal  from  Union  District  Court — Hon.  John  W.  Hak  ] 

VBY,  Judge. 

Monday,  Dsobmbeb  12. 

Defendant  was  convicted  upon  an  indictment  for  embei: 
dement,  and  now  appeals  to  this  court. 

MiMowell  dh  Leonardj  for  appellant. 

A.  J.  Baker  J  Attorney-general^  for  the  State. 

Bbok,  J. — ^I.     The  defendant  was  employed  by  the  Na 
tional  Lumber  Oompanj,  and  had  charge  of  its  business  at 
Creston.     His  duties  required  him  to  make  sales 

1.  BKBBZZLB-  *■ 

\  dence:  bams    ^^  lumber,  receive  payments  made  to  the  com- 

eS^ute?by  P^^J  ^^  ^^^  course  of  its  business  at  Creston, 
defendant.  make  payments  and  remittances  as  required  in 
the  proper  management  of  the  business,  and  make  daily 
written  reports  to  the  company  by  letter  addressed  to  its 
place  of  business  in  Chicago.  The  evidence  tends  to  show 
that  all  the  money  received  by  the  defendant  was  not 
accounted  for  by  him;  the  shortage  being  a  considerable 
sum.  Certain  persons  who  had  purchased  lumber  of  defend- 
ant, as  agent  of  the  company,  made  payments  therefor  to 
defendant,*  which,  it  is  claimed,  were  not  entered  upon  the 
company's  books  at  Creston,  nor  reported  by  defendant. 

II.  The  defendant  offered  in  evidence  certain  <<  deposit 
tickets  "  which  were  memoranda  of  deposits  made  by  him  to 
the  credit  of  the  company  in  a  bank,  wherein  it  kept  an 
account.  The  tickets  were  in  defendant's  handwriting,  and 
showed  the  amounts  deposited,  and  the  funds  deposited  as 
currency,  coin  and  checks.  They  were  given  by  him  to  the 
bank  at  the  times  the  deposits  were  made,  and  were  retained 
by  the  bank.  They  were  used  as  memoranda  from  which 
the  bank's  books  as  to  deposits  were  written  up.  The  defend- 
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ant  insisted  that  the  tickets  tended  to  show  that  certain  sums 
paid  to  him  bj  checks,  which  the  evidence  of  the  state 
tended  to  show  were  not  accounted  for,  were  in  fact  depos- 
ited in  the  bank  to  the  company's  credit.  The  evidence  was 
objected  to  on  two  grounds:  (1)  The  tickets  are  secondary 
evidence,  the  books  of  the  bank  being  primary.  (2)  They 
ai-e  in  defendant's  own  handwriting.  It  seems  that  the  tick- 
ets, as  they  are  the  memoranda  from  which  the  books  were 
written,  were  in  fact  the  primary  evidence,  the  very  first 
paper  showing  the  correct  transaction  recorded  in  the  books. 
They  were  surely  competent,  as  tending  to  show  the  amounts 
deposited,  the  dates  thereof,  the  funds  deposited  as  checks  or 
cash,  all  of  which,  doubtless,  would  tend  to  show  whether 
defendant  had  deposited  the  funds  he  had  received  from  the 
parties  making  payments  to  him.  We  are  not  to  inquire  as 
to  the  weight  of  the  evidence,  but  simply  to  ietermine  its 
competency.  The  fact  that  they  were  written  by  defendant 
does  not  affect  their  character  as  evidence.  The  bank,  by 
accepting  them  and  entering  their  contents  ir  its  books, 
adopted  them  as  correct  statements  of  transact:  Dns  noted 
therein.  We  think  the  district  court  erred  in  excluding 
them. 

III.  The  state  introduced  letter-press  copies  of  letters, 
containing  the  reports  of  the  defendant  to  the  Chicago  office 
a.  bvidbncb:    ^^  ^^^  company.     The  state  made  no  effort  to 

iS2pK»8^'"  show  that  the  original  letters  could  hot  'le  pro- 
copies,  duced.  The  letter-press  copies  are  hut  copies^ 
and  cannot  be  Introduced  if  the  originals  be  unaccounted  for, 
and  it  is  not  shown  that  they  could  not  have  been  produced 
at  the  trial.  {Burlington  Lumber  Co.  v.  White  Breast  Goal 
dk  Mining  Co.^  66  Iowa,  292;  Hill  v.  Aultman^  68  Id.,  330; 
Delaney  v.  Errickson,  10  Neb.,  492;  S.  0.,  6  N.  W.  Rep- 
600;  Ward  v.  BeaU,  14  Neb.,  144;  S.  0.,  15  N.  W.  Kep. 
353;  Foot  v.  Bentley,  44  N.  T.  166;  Whart.  Orim.  E-, 
[8th  Ed.]  §  160.) 

IV.  The  bill  of  exceptions  found  in  the  record  recitei 
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proceedings  had  npon  the  trial  in  the  following  language. 

8.  ATTOBNBT :  "  ^^  *'^®  ^^^^  ^^7  ^^  ^^Jj  1886,  when  this  cause 
ciieatVn^crim-  ^^  Called  for  trial,  and  when  the  jnrors  were 
ingproMica-  *  drawn  by  the  clerk,  and  had  taken  their  seats  in 
iDgooiirt.  the  jury-box,  J.  P.  Flick,  district  attorney  for 
the  Third  judicial  district,  arose,  and,  addressing  the  court, 
stated  that  he  desired  to  liave  the  name  of  James  G.  Bull, 
an  attorney  and  member  of  the  bar  of  Union  county,  then 
present,  entered  upon  the  record  as  appearing  for  the  state 
in  connection  with  the  district  attorney  in  the  prosecution 
of  said  cause.  Thereupon  the  defendant,  E.  O.  Halstead, 
arose  and,  addressing  the  court,  objected  and  protested 
against  the  appearance  of  said  attorney  Buel  as  a  prosecutor 
in  the  case,  and  stated,  in  substance,  that  Mr.  Bull  had  been 
his  attorney  in  the  preliminary  examination  held  before  a 
justice  of  the  peace  at  a  previous  time  when  he  had  been 
arrested  under  the  same  charge,  and  that  he  had  continu- 
ously counseled  and  consulted  with  said  Bull  as  his  attor- 
ney in  relation  to  his  defense  up  to  within  a  few  weeks  of 
the  present  term  of  this  court.  Thereupon  said  Bull,  attor- 
ney, arose  and  stated  to  the  court  that  he  had  at  one  time 
been  the  attorney  of  Mr.  Halstead  in  a  case,  but  that  it  was 
another  and  different  case  from  the  one  now  about  to  be  tried. 
The  court  thereupon,  in  substance,  said  that  Mr.  Ball's  hav- 
ing been  his  attorney  in  another  case  than  this  would  make 
no  difference,  and  noted  his  name  on  the  docket  as  appearing 
for  the  state,  and  ordered  the  impaneling  of  the  jury  to  pro- 
ceed, and  said  Boll  continuously  from  that  time  to  the  close 
of  the  trial  actively  participated  in  the  trial  in  behalf  of  the 
state,  and  the  said  Bull  alone,  as  the  attorney  for  the  state, 
had  charge  of  the  state's  resistance  and  objections  to  defend- 
ant's motion  for  a  new  trial;  that  during  the  whole  of  said 
trial  said  Bull,  as  attorney,  examined  and  cross-examined 
the  larger  portion  of  the  witnesses  for  the  state,  and  took 
generally  a  leading  part  in  the  prosecution  of  said  case." 
y.     In  the  motion  for  a  new  trial,  which   was  overruledt 
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the  defendant  bases  an  objection  to  the  judgment  on  the 
grounds  of  the  miscondact  of  Mr.  Bull  in  ap]>earing  against 
defendant  in  the  prosecution  of  the  case,  and  in  misleading 
the  court,  when  the  objection  was  made  against  his  appear- 
ance,  bj  the  statement  that  he  had  been  defendant's  attorney 
in  another  and  different  case.  We  think  the  district  court 
erred  in  not  sustaining  the  motion  on  these  grounds.  Mr. 
Bull,  in  his  statement  taken  upon  the  hearing  of  the  motion  for 
a  new  trial,  states  that  he  appeared  for  defendant  upon  a  pre- 
liminary examination,  upon  the  charge  of  embezzlement  for 
which  defendant  was  indicted  in  this  case.  The  defendant 
was  discharged  upon  the  preliminary  examination.  He  states, 
in  effect,  that  the  discharge  was  upon  technical  grounds,  and 
for  the  further  reason  that,  as  the  lumber  company  had 
charged  to  defendant  upon  its  books  the  amount  of  his  defal- 
cation, it  had  recognized  him  simply  as  a  debtor,  who  was 
liable  only  in  an  action  to  recover  the  debt.  He  declares 
that  he  obtained  no  knowledge  of  any  secrets  of  defendant's 
connected  with  the  case,  and  that  he  withdrew  from  it  for  the 
reason  that  defendant  failed  to  pay  him  fully  for  his  services, 
and  that  he  informed  defendant  in  their  last  interview  that 
he  would  not  further  act  as  his  counsel.  The  defendant,  in 
an  affidavit  in  support  of  the  motion,  makes  statements  in 
conflict  with  those  made  by  Mr.  Bull  in  his  testimony. 

The  courts  will  give  approval  in  no  degree  to  the  conduct 
of  Mr.  Bull,  as  stated  and  explained  by  himself.  Attorneys 
at  law  are  not  mere  mercenaries,  who  may  desert  the  cause 
of  those  for  whom  they  are  enlisted,  and  take  service  on  the 
other  side,  for  no  other  reason  than  that  their  fees  are  not 
wholly  paid.  They  are  not  bound  to  serve  those  who  will 
not  pay  them,  and  may  withdraw  from  the  service  of  such; 
but  they  cannot  take  employment  on  the  other  side.  Tlie 
reason  of  this  rule  is  found  in  the  relation  of  attorney  and  client, 
whic^i  is  one  of  confidence  and  trust  in  the  highest  degree. 
The  attorney  becomes  familiar  with  all  facts  connected  with 
hib  client's  cause;  he  learns  from  his  client  the  weak  points 
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of  the  case,  as  well  as  the  strong  ones.  Such  knowledge 
carried  by  the  recalcitrant  attorney  to  the  other  side  would 
be  the  sure  means  of  defeat  and  injustice  to  the  client.  If 
attorneys  are  authorized,  after  employment,  to  take  retainers 
from  the  other  side,  the  exercise  of  this  authority  would  be 
the  means  of  oppression  through  which  clients  could  be 
coerced  into  payment  of  extortionate  fees;  and  the  profession 
of  the  law  would  be  brought  into  disgrace  by  permitting 
those  who  pursue  it  to  take  advantage  of  the  secrets  of  liti- 
gants, obtained  while  the  confidential  relation  of  attorney 
and  client  existed.  The  members  of  the  profession  must 
have  the  fullest  confidence  of  their  clients.  If  it  may 
be  abused,  the  profession  will  suffer  by  the  loss  of  con- 
fidence of  the  people.  The  good  of  the  profession,  as  well 
as  the  safety  of  clients,  demands  the  recognition  and 
enforcement  of  the  rules  we  have  stated.  {Henry  v,  Hai- 
man  J  25  Pa.  St.,  354;  Gaulden  v.  State^  11  Ga.,  47;  Wil- 
son V.  State^  16  Ind.,  392;  Price  v.  Orand  Rapids  dk 
Ind.  R^y  Oo.^  18  Ind.,  137;  H&rriok  v.  Gatley^  1  Daly,  512; 
In  re  Gowdery^  10  Pac.  Eep.,  47;  Weeks,  Attys.  at  Law,  § 
120;  Whart.  Crim.  Ev.,  §  498.) 

VI.  No  other  conclusion  can  be  reached  upon  the  con- 
sideration of  the  bill  of  exceptions  and  Mr.  Bull's  evidence 
as  above  stated  than  that  he  misled  the  court  below  by  the 
statement  that  he  had  not  been  employed  in  the  case  before 
the  court.  While  the  statement  may  possibly  be  technically 
true,  it  doubtless  led  the  court  to  the  belief  he  had  not  been 
so  employed  by  defendant;  that  he  did  acquire  or  could  have 
acquired,  through  the  relation  of  attorney  and  client,  knowl- 
edge of  the  defense  which  could  be  unprofessionally  and 
dangerously  employed  against  defendant  in  the  prosecution 
of  this  case.  Yet,  in  fact,  while  the  proceedings  upon  the 
indictment  and  those  upon  the  information  constituted  dif- 
ferent cases,  the  facts  and  the  charge  in  each  were  the  same^ 
and  the  same  line  of  defense  was  or  could  be  pursued  iu 
ooth.     The  relation  of  attorney  and  client  existed  with  its 
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concomitants  of  confidence  and  trust  equally  in  both  cases, 
and  in  each  demanded  that  defendant  should  disclose  to  Mr. 
Bull  all  facts  connected  with  the  charge  against  him.  It  is 
plain  that  the  ethics  of  the  profession  forbid  that  the  knowl- 
edge of  facts  obtained  from  defendant  in  one  case  bj  Mr. 
Bull  should  be  used  against  defendant  in  the  other;  but  in 
withholding  a  full  statement  of  facts  when  the  objection  was 
first  made,  the  court  below  was  doubtless  misled  into  per- 
mitting him  to  appear  in  the  case  as  an  attorney  for  the 
prosecution.  On  this  ground  the  district  court  should  have 
granted  a  new  trial. 

Other  questions  urged  by  counsel  need  not  be  considered, 
for  the  reason  that  they  will  not  necessarily  arise  upon 
another  trial.  Beversed. 


Betbb,  Guabdian,  v.  Apamw, 

1.  Pleading:  answbb:  denial  of  knowlbooe  or  infobmation  ab 
TO  CERTAIN  FACTS.  lu  an  action  for  the  valae  of  a  cow  alleired  to 
have  died  in  consequence  of  certain  a^ts  of  negliflrence  of  one  Smith, 
defendant's  servant,  defendant  answered,  *'that  of  the  allefl^ed  negli- 
gence of  said  Smith,  and  the  death  of  said  cow,  the  defendant  ha^  no 
knowledge  or  information  to  form  a  belief  that  said  cow  died  in  con- 
seqaence  of  such  negligence,  and  therefore  denies  the  same.**  Held 
that  this  answer  put  in  issue  only  the  alleged  effect  of  the  negligence, 
but  not  the  allegation  of  negligence  itself,  and  that  it  was  error  to 
require  plaintiff  to  prove  that  allegation. 

Ajypeal  Jrom  Clayton  Circuit  Court, 

Mom) AY,  Deoembeb  12. 

.  Action  for  the  recovery  of  the  value  of  a  cow.  It  is 
alleged  that  defendant  had  the  animal  in  possession  as  bailee, 
and  that  she  died  in  consequence  of  the  negligence  of  his 
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servant.    There  was  a  verdict  and  judgment  for  defendant, 
f^laintiff  appeals. 

Mtirdook  dh  Davidson  and  J.  Larkinj  for  appellant 

J.  0.  Crosby  J  for  appellee. 

Bbbd,  J. — It  is  alleged  in  the  petition  that  the  defendant's 
servant  was  guilty  of  certain  negligent  acts  which  caused 
the  death  of  the  animal.  The  answer  is  as  follows:  ^<  That 
of  the  alleged  negligence  of  said  Smith,  [the  servant,]  and 
the  death  of  said  cow,  the  defendant  has  no  knowledge  or 
information  to  form  a  belief  that  said  cow  died  in  conse- 
quence of  such  negligence,  and  therefore  denies  the  same." 

The  question  presented  is  whether  an  issue  is  formed  as  to 
the  negligence  of  the  servant  by  this  answer.  The  circuit 
court  ruled  that  the  burden  was  on  plaintiff  to  prove  the 
acts  of  negligence  alleged  in  the  petition.  Under  our  stat- 
ute, (Oode,  §  2655,)  the  defendant  may  put  in  issue  the 
allegations  of  the  petition,  either  by  a  special  or  a  general 
denial,  or  a  denial  of  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief.  The  answer  in  question  does  not, 
either  specifically  or  generally,  deny  the  allegations  of  the 
petition.  In  express  terms,  it  denies  that  defendant  has 
any  knowledge  or  information  to  form  a  belief  ^<  that  said 
^w  died  in  consequence  of  such  negligence."  As  to  that 
averment,  it  is  sufficient  to  put  npon  plaintiff  the  burden  of 
proving  it;  but  it  clearly  does  not  put  in  issue  the  allega- 
tion that  Smith  was  guilty  of  the  negligence  charged,  and 
that  allegation  is  to  be  deemed  true. 

The  judgment  of  the  circuit  court  will  be 

Sbybbskd. 
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OOWAN  V.    MUSGBAVB,   Ex'b. 

1.  Evidenoe:  pebsonal  transaction  with  onb  dbcbabed.    In  an 

action  by  a  daughter  against  her  father's  ezeoator,  for  work  done  for  her 
father  in  his  life-time,  while  a  member  of  his  family,  held  thok,  ander§ 
8639  of  the  Code,  plaintiff  could  not  be  allowed  to  testify  as  to  the  kind 
of  work  she  performed  for  her  father,  and  whether  she  expected  compen- 
sation therefor.    (Compare  Peek  v.  MeKean^  45  Iowa,  18.) 

2.  :  rbcitation  in  will  to  neoativb  liabilitt  of  tbstatob 

F09  sbbvtobs  of  child.  In  such  action,  held  that  a  will  made  by  the 
father  after  the  seryices  had  been  performed,  in  which  he  bequeathed  to 
each  of  his  children,  including  the  plaintiff,  fifty  dollars,  and  otherwise 
disposed  of  the  residue  of  his  property,  was  relevant  to  no  issue  in  the 
case,  and  should  have  been  excluded,  when  offered  by  the  defendant. 


^.  :    PBAGTIOB:     RBCALLING    witness   after    BYIDBNCB    0TX)8BD. 

Where  a  good  reason  is  shown  why  a  material  question  was  not  asked  a 
witness  upon  the  examination,  the  court  in  its  discretion  ought  to  allow 
him  to  be  recalled,  even  after  the  evidence  is  closed,  when  it  does  not 
appear  that  the  other  party  will  be  wronged  thereby. 

4.  Domeatio  Relations:  co)ffpBNSA.TioN  fob  sbryicbs  bt  mbicbbr  of 
FAiaLT.  Ordinarily,  and  without  more,  where  one  person  renders 
services  for  another,  which  are  known  to  and  accepted  by  him,  the  law 
implies  a  promise  on  his  part  to  pay  therefor*  But  where  it  is  shown 
that  the  person  rendering  the  service  is  a  member  of  the  family  of  the 
person  served,  and  receiving  support  therein,  either  as  a  child,  a  relative, 
or  a  visitor,  a  presumption  of  law  arises  that  the  services  were  gratu- 
itous; and  in  such  case,  before  the  person  rendering  the  services  can 
recover,  the  express  promise  of  the  party  served  to  pay  therefor  must 
be  shown,  or  such  facts  aod  circumstances  as  will  authorize  the  jury  to 
find  that  the  services  were  rendered  in  the  expectation  by  one  of  receiv- 
ing, and  by  thd  other  of  making,  compensation  therefor.  (Scully  v, 
Scullif^a  Ex'r,  28  Iowa,  548,  followed.  Compare,  also,  McGarvey  r. 
BoodSy  ante,  p.  3d3.) 

Appeal  from  Harrison  District  Court — Hon.  G.  W.  Wakb- 

FIELD,  Judge. 

Monday,  Dboembes  12. 

This  is  an  action  by  Agnes  J.  Cowan  to  recover  for  work 
and  labor  alleged  to  have  been  performed  by  her  for  Bichard 
Musgrave,  deceased,  of  whose  estate  the  defendant,  George 
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Mnsgraye,  is  executor.     There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  defendant.     Plaintiff  appeals. 

Z.  £.  JSoUer  db  Sons,  for  appallant. 

S.  H.  Coohran,  for  appellees. 

SoTHBOOK,  J. — I.  The  plaintiff  is  a  daughter  of  Richard 
Musgrave,  deceased.  She  claims  that  she  attained  her  major- 
LanDBvox:  ^^^  ^^  *^®  ^^'^^  1859,  and  was  at  that  time  a 
SSkSfirtm^'  member  of  her  father's  family;  that  she  con- 
oue  deceased,  tinned  to  be  a  member  of  the  family  until  Sep- 
tember,  1884,  and  that  during  all  that  time  she  worked  and 
labored  continuously  for  her  father,  performing  nearly  all  of 
the  household  duties,  including  the  washing,  making  and 
mending,  caring  for  her  father  when  ill,  and,  in  addition 
thereto,  fed  the  stock,  consisting  of  cattle,  horses  and  hogs, 
both  in  winter  and  in  summer,  and  frequently,  and  mainly 
with  her  own  hands,  prepared  the  fuel  necessarily  used  in 
doing  the  cooking,  and  warming  the  rooms  in  which  sho  and 
her  father  resided;  that  decedent  frequently  told  plaintiff 
that  he  would  pay  her  a  reasonable  compensation  for  her 
services,  but  the  exact  dates  of  said  promises  she  is  unable  to 
state;  that  decedent  expected  to  compensate  plaintiff,  and  that 
plaintiff  expected  compensation  for  her  services,  and  relied 
thereon  during  the  entire  time  she  worked  for  decedent  as  afore- 
said. The  defendant  denies  the  averments  of  the  petition  gen- 
erally, and  especially  those  relating  to  the  alleged  contract  for 
payment  for  the  alleged  services,  and  averred  that  plaintiff 
lived  with  decedent  as  a  member  of  his  family,  and  was  clothed 
and  supported  by  him,  and  did  not  expect  payment  for  her 
services,  and  that  decedent  neither  promised  nor  expected  to 
pay  the  plaintiff  anything  for  her  services.  Defendant  also 
pleaded  the  statute  of  limitations. 

The  evidence  taken  upon  the  trial  shows  quite  conclusively 

that  the  plaintiff  performed  the  service  as  alleged;  that  she 

was  a  most  diligent  and  faithful  laborer,  both  in  the  house 
Vol.  LXXIII— 25 
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and  field;  and  a  number  of  witnesses  testified  that  the 
decedent  had  stated  to  them  daring  the  time  that  the  service 
was  being  performed  that  he  wonid  provide  or  recompense  or 
pay  the  plaintiff  for  her  labor.  Some  of  these  declarations 
appear  to  liave  been  to  the  effect  that  provision  would  be 
made  for  the  plaintiff  for  her  labor  in  the  final  disposition  of 
the  decedent^s  estate;  but  other  statements  of  a  purpose  to 
pay  do  not  appear  to  have  reference  to  that  event.  The 
plaintiff  was  a  witness  in  her  own  behalf,  and  her  counsel 
asked  her  to  state  the  kind  of  work  she  performed  for  her 
Tather,  and  whether  she  expected  compensation  therefor.  The 
qaestions  were  objected  to,  and  the  objections  were  sustained. 
The  plaintiff  claims  that  these  rulings  were  erroneous.  We 
do  not  understand  counsel  to  claim,  in  argument,  that  it  was 
competent  to  prove  by  the  plaintiff  that  she  expected  com- 
pensation for  her  labor.  There  can  be  no  question  that  she 
could  not  be  allowed  to  give  evidence  which  would  tend  to 
prove  a  pon tract  between  herself  and  her  father,  the  action 
being  against  his  executor,  (Oode,  §  3639,)  and  we  think 
that  evidence  of  the  kind  and  character  of  work  done  should 
be  regarded  as  coming  within  the  prohibition  of  the  statute. 
Sach  appears  to  have  been  the  rule  announced  by  this  court 
in  Peck  v.  McKean^  46  Iowa,  18.  We  think  these  rulings 
of  the  court  were  correct. 

II.     Bichard  Musgrave  made  a  will  in  the  month  of  June, 
1886,  and  after  the  plaintiff  had  left  home  and  married.    The 
:  reel-  defendant  offered  the  will  in  evidence,  and  it  wab 


tatlon  In 


toiieRative      admitted  as  such,  over  the  plaintiff's  objection, 
testator  for      It    appears    from    the    will    that    the    testator 

services  of 

child.  bequeathed  to  each  of  his  children,  including  the 

plaintiff,  the  sum  of  $50,  and  to  the  children  of  his  son 
Georjre  Mussrrave  all  the  residue  of  his  estate.  It  is  not 
stated  in  the  record  upon  what  ground,  or  for  what  purpose, 
the  will  was  admitted  in  evidence.  It  must  have  been  for 
the  purpose  of  showing  that  the  decedent  had  no  intent  or 
expectation  to  pay  the  plaintiff'  for  her  services.     It  surely 
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could  not  have  been  intended  to  show  thereby  that  the  plaint- 
iff was  paid  for  her  labor  by  the  legacy  of  $50.  We  cannot 
conceive  of  any  fact  in  issne  between  the  parties  which  the 
will  would  be  competent  to  prove.  If  the  decedent  was 
liable  to  pay  the  plaintiff  for  her  labor  by  acts  and  declara- 
tions amounting  to  a  contract,  he  could  not  escape  liability, 
nor  exonerate  his  estate  from  making  payment,  by  any  recital 
in  his  will;  especially  when  made  after  the  service  was  per- 
formed. We  think  the  will  should  not  have  been  admitted 
in  evidence. 

III.    After  the  evidence  was  closed,  the  plaintiff  asked  leave 
to  recall  a  witness  for  the  purpose  of  proi>ounding  to  her  the 

8. :  ppao-  following  question:     "State   if   some   time   in 

wifncSsufter^  September,  twelve  years  ago,  at  the  house  of 
dosML  Richard   Masgrave,  now  deceased,  and  in    the 

presence  and  hearing  of  the  witness  and  one  Noah  Bolter,  and 
of  the  plaintiff,  the  decedent,  Musgrave,  did  not  then  and 
there  protest  against  the  marriage  of  his  daughter,  the  plaint- 
iff, to  any  one,  and  there  and  then,  in  the  presence  and  hear- 
ing of  these  parties,  state  that  Agnes  (meaning  the  plaintiff) 
must  not  get  married;  that  she  must  stay  at  home  and  care 
for  him  and  her  mother  in  their  old  age;  that  he  had 
abundance  of  property  to  compensate  her  for  her  services, 
and  that  she  should  be  amply  and  fully  paid."  The  defend- 
ant  objected  to  recalling  the  witness,  on  the  ground  that  the 
case  was  closed,  and  it  was  a  reopening  of  the  case  on  the 
part  of  the  plaintiff's  counsel.  The  objection  was  sustained. 
The  plaintiff  complains  of  this  ruling  of  the  court.  As  the 
judgment  must  be  reversed  for  the  error  in  admitting  the 
will  in  evidence,  it  is  unnecessary  to  determine  this  question, 
as  it  will  not  likely  arise  upon  a  new  trial.  We  may  say, 
however,  that  as  defendant  did  not  object  to  the  question  a? 
leading,  and  as  no  claim  was  made  that  an  answer  to  the 
question  adverse  to  the  defendant  would  have  taken  him  by 
surprise,  as  not  being  then  prepared  to  meet  it,  and  as  what 
seems  to  be  a  good  reason  was  given  for  the  omission  to  ask 
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the  qaestion  of  the  witness  when  first  examined,  we  incline  to 
think  the  court,  in  the  exercise  of  its  discretion,  should  have 
allowed  the  witness  to  be  recalled.  It  was  not  claimed  that 
an  answer  favorable  to  the  plaintiff  would  have  been  incom- 
petent evidence  in  the  case.  Indeed,  it  is  apparent  that  it 
would  have  been  an  important  item  of  evidence  on  the  very 
matter  in  issue  between  the  parties. 

lY.  Counsel  for  the  respective  parties  do  not  agree  as  to 
the  facts  necessary  to  be  established  to  enable  a  child  to 
recover  of  a  parent  for  labor  performed  by  the 
petetioM:  child  after  arriving  at  the  age  of  majority.  The 
mewberof  *^^  true  rule  appears  to  us  to  be  well  stated  in 
tara'^y-  Scully  V.  Scully's  Ex'r,  28  Iowa,  548,  as  follows : 

"Ordinarily,  and  without  more,  where  one  person  renders 
services  for  another  which  are  known  to  and  accepted  by 
him,  the  law  implies  a  promise  on  his  part  to  pay  therefor. 
But  where  it  is  shown  that  the  person  rendering  the  service 
is  a  member  of  the  family  of  the  person  served,  and  receiv- 
ing support  therein,  either  as  a  child,  a  relative  or  a  visitor, 
a  presumption  of  law  arises  that  such  services  were  gratuit- 
ous; and  in  such  case,  before  the  person  rendering  the  serv- 
ice can  recover,  the  express  promise  of  the  party  served  must 
be  shown,  or  such  facts  and  circumstances  as  will  authorize 
the  jury  to  find  that  the  services  were  rendered  in  the 
expectation  by  one  of  receiving,  and  by  the  other  of  making, 
compensation  therefor."  And  in  Schouler's  Domestic  Kela- 
tions  it  is  said  that  the  presumption  that  the  parties  do  not 
contemplate  payment  for  such  services,  "  may  be  overthrown 
by  proof  of  ai^  express  or  implied  contract;  an  implied  con- 
tract being  proven  by  facts  and  circumstances  which  show 
that  the  parties,  at  the  time  the  services  were  performed,  con- 
templated or  intended  pecuniary  recompense."  As  the 
plaintiff  insists  that  the  instructions  are  erroneous,  we  have 
thought  it  proper  to  give  what  we  regard  as  the  law  applica- 
ble to  the  case:  and  we  may  say,  further,  that  the  fourth 
instruction,  of  which  plaintiff  complains,  is  in  part  in  the 
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Bame  language  as  the  above  quotation  from  8oully*8  Oase^ 
and  we  do  not  think  that  any  part  of  the  instruction  is  incon- 
sistent therewith. 

For  the  error  above  pointed  out,  the  judgment  of  the  dis- 
trict court  will  be 

Bevbrsed. 


Bakbb  v.  The  Ohioaoo,  BusLiKaTON  &   Quinot   KV  Co. 

1.  Bailroads:   stock  killed  oh  track:  waht  of  fence:  kbgli- 

OEKCs  IN  RUNNING  TRAIN:  8INOLB  DAMAGES.  In  an  action  for  the 
valae  of  cattle  killed  on  defendant*8  track  by  a  passing  train,  the  first 
count  of  the  petition  contained  such  averments  as  would,  if  proved, 
have  entitled  plaintiff  to  doable  damages,  on  the  gioand  that  the  cattle 
got  upon  the  track  by  reason  of  the  want  of  a  fence;  and  much  time 
was  spent  on  the  trial  upon  the  issue  as  to  the  sufficiency  of  the  fence. 
But  plaintiff  claimed  and  recovered  only  single  damages.  Held  that, 
regardless  of  the  issue  as  to  the  want  of  a  fence,  sach  recovery  was 
authorized  under  another  count  of  the  petition,  which  the  jury  specially 
found  to  be  true,  and  which  was  sustained  by  sufficient  evidence,  to  the 
effect  that  defendant's  employes  in  charge  of  the  train  might,  by  the 
use  of  ordinaiy  care,  have  avoided  colliding  with  the  cattle,  but  that 
they  ran  the  train  negligently,  and  made  no  effort  to  avoid  the  accident 
and  iigury. 

2.  Evidencfl:  ho  prejudioe^no  reversal.    No  reversal  can  be  had 

for  alleged  error  in  allowing  a  question  to  be  asked  a  witness,  when  the 
answer  is  favorable  to  the  appellant. 

8.  Negligenoe :  how  proved:  instruction.  In  an  action  against  a 
railroad  company  for  negligently  running  upon  and  killing  cattle,  the 
court  instructed  that  **  negligence,  like  any  other  fact,  may  be  estab- 
lished by  showing  facts  and  circumstances  hearing^  more  or  less  directly , 
upon  the  fact  of  negligence.^  Held  that  the  instruction  defined  the 
character  of  the  evidence,  rather  than  its  weight  and  effect,  and  that, 
taken  in  connection  with  other  instructions  given,  it  was  not  erroneous 

• 

Appeal   from  Decatur  Distriot  Cowrt — Hon.    John   W. 

Habvey,  Judge. 

Tuesday,  December  13. 

This  is  an  action  at  law  to  recover  damages  for  killing  and 
injuring  certain  cattle,  the  property  of  the  plaintiff,  by  being 
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struck  and  ran  over  bj  an  engine  on  the  defendant's  rail- 
road. There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  plaintiff.     Defendant  appeals. 

T,  M.  JStttarty  for  appellant. 

Bvllook  (&  Hoffman  and  Young  <&  Parrish^  for  appellee. 

RoTHBOGK,  J. — I.     The  plaintiff  alleged  in  his  petition 

that  an  engine  of  the  defendant  ran  upon  and  killed  eight  of 

his  steers,  and  injured  another,  and  that  he  was 

1.  railroads:  '  "*  ' 

Sn  t»ck\^  thereby  damaged  in  the  sum  of  $495.  It  is 
negifgeiic6°in'  ^^^  averred  that  plaintiff  served  on  the  defend- 
shigu  lam^^*^'  ^^^  &  notice  and  affidavit  as  required  by  law,  and 
****'  that  more  than  80  days  had  elapsed  after  said 

service,  and  no  payment  or  settlement  had  been  made  for 
the  damages  sustained.  Judgment  was  demanded  for  $495, 
and  no  more.  This  appears  to  have  been  the  plaintiff's  esti- 
mate of  the  actual  damages.  His  estimate  given  as  a  wit- 
ness on  the  trial  amounts  to  that  sum,  and  there  was  no  evi- 
dence in  the  case  showing  the  actual  damages  to  be  less  than 
$385.  It  will  tlins  be  seen  that  the  plaintiff  neither  claimed 
nor  recovered  double  the  actual  damages  sustained.  The 
verdict  was  for  $495,  and  this  verdict  can  be  sustained  as 
being  for  actual  damages  only.  It  is  true,  the  cattle  were 
killed  and  injured  by  passing  upon  the  railroad  track  through 
an  open  gate  at  a  place  where  the  defendant  had  the  right  to 
fence  its  road;  but  there  was  a  second  count  in  the  petition, 
in  which  the  plaintiff  claimed  a  right  of  recovery  because  the 
employes  of  the  defendant  who  were  in  charge  of  the  engine 
ran  the  same  in  such  a  reckless  and  careless  manner,  and  no 
attempt  was  made  to  check  the  engine,  and  that  the  injary  could 
have  been  avoided  by  the  exercise  of  the  most  ordinary  care. 
Now,  while  it  is  true,  much  of  the  time  during  the  trial 
was  taken  up  with  a  controversy  as  to  whether  the  defendant 
was  liable  because  of  the  gate  being  left  open,  and  whether 
the  gate  was  so  decayed  and  rotten  and  broken  that  it  would 
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have  been  no  barrier  against  live  stock  if  an  attempt  had 
been  made  to  close  it^  yet  the  plaintiff  was  entitled  to  recover 
by  proving  the  alleged  negligence  in  the  operation  of  the 
engine,  no  matter  how  secarely  the  road  might  have  been 
fenced.  In  other  words,  if  the  employes  in  charge  of  the 
engine  did  not  properly  manage  the  same,  and,  by  running 
it  with  ordinary  care,  could  have  avoided  injary  to  the  cattle 
after  they  were  or  could  have  been  seen  from  the  engine,  the 
defendant  is  liable  for  the  actual  damages,  without  regard  to 
the  condition  of  fences  or  gates,  and  the  jury  evidently 
founded  their  verdict  upon  this  ground,  as  shown  by  the  fol- 
lowing special  interrogatories  submitted  to  them,  and  the 
answers  thereto:  "(6)  Does  not  the  preponderance  of  the 
evidence  introduced  in  this  case  show  that,  at  the  time  said 
cattle  were  struck  and  injured  by  the  engine,  said  engine  was 
being  run  in  a  careful  and  prudent  manner,  and  at  a  moder- 
ate rate  of  speed?  Answer.  No.  (7)  Does  not  the  pre- 
ponderance of  the  evidence  in  this  case  show  that  defend- 
ant's employes  in  charge  of  such  engine  were  using  reason- 
able care  and  dih'gence  in  the  operation  or  running  of  said 
engine  at  the  time  it  struck  and  injured  plaintiff's  cattle? 
A.  No.  (8)  Does  not  the  preponderance  of  the  evidence 
show  that  defendant's  employes,  in  charge  of  said  engine 
when  it  struck  plaintiff's  cattle,  did  everything  that  reason- 
ably could  be  done  to  avoid  such  injury?  A.  No."  If  the 
plaintiff  had  claimed  double  damages  in  his  petition,  or  if 
the  verdict  had  actually  been  for  double  damages,  there  might 
be  room  for  controversy  as  to  whether  the  jury  may  not  also 
have  found  that  the  defendant  was  liable  because  the  gate 
was  open.  But  as  the  jury  in  answering  the  above  special 
interrogatories  found,  in  effect,  that  the  defendant  was  liable 
for  negligently  operating  the  engine,  these  special  findings 
are  decisive  of  the  rights  of  the  parties,  and  it  was  the  duty 
of  the  jury  to  return  a  general  verdict  for  the  plaintiff,  with- 
out regard  to  the  other  questions  in  the  case. 

The  important  qnestion  is  whether  the  answers  to  the 
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special  interrogatories  are  supported  by  the  evidence.  Coun- 
sel for  the  defendant  insists  that  they  are  absolutely  without 
any  evidence  to  sustain  them.  In  determining  this  ques- 
tion, it  is  not  practicable  to  set  out  the  evidence  of  the  wit- 
nesses. There  are  always  so  many  facts  and  circumstances 
adduced,  which  properly  enter  into  the  question  as  to  whether 
an  act  is  the  result  or  offspring  of  negligence,  that  it  is 
impmcticable  to  set  them  out  in  an  opinion.  The  cattle 
were  killed  in  the  night  at  from  10  to  11  o'clock.  An  im- 
portant question  in  the  case  is  how  far  they  could  have  been 
seen  by  the  perpons  on  the  engine  whose  duty  it  was  to  be 
on  the  lookout  for  obstructions  on  the  track.  The  persons 
on  the  engine  testified  that  the  night  was  so  cloudy  and 
foggy  that  an  object  on  the  track  could  not  have  been  seen 
except  at  a  very  short  distance.  On  the  other  hand,  other 
witnesses  testified  that  it  was  a  bright,  clear,  moonlight 
night.  It  may  be  said  that,  as  the  men  in  charge  of  the 
engine  knew  that  the  road  was  fenced,  there  was  less  neces- 
sity that  they  should  be  on  the  lookout  for  obstructions. 
But  there  had  been  a  heavy  rain  and  wind  storm  during  the 
day  preceding,  which  was  of  such  severity  as  to  injure  the 
fences  in  places,  and  blow  open  gates  on  the  line.  There 
was  therefore  a  necessity  for  more  than  ordinary  precaution 
in  running  the  engine.  The  plaintiff  and  one  other  witness 
testified  that,  from  the  sound  and  roar  of  the  engine,  they 
thought  it  was  run  at  very  great  speed.  The  men  on  the 
engine  testified  that  it  was  running  at  the  rate  of  from  12  to 
15  miles  an  hour.  Eight  of  the  cattle  were  killed  at  once, 
or  so  injured  that  they  were  worthless,  and  another  was 
injured  to  a  considerable  extent.  They  were  left  lying  along 
the  road  for  a  considerable  distance.  There  is  quite  a  con- 
flict in  the  evidence  as  to  the  position  of  the  injured  cattle 
as  they  were  left  upon  the  track.  Owing  to  the  heavy  rain, 
the  ground  was  soft,  and  the  tracks  of  the  cattle  were  visi- 
ble. We  cannot  set  out  the  evidence  fully  as  to  what  was 
observed  by  the  witnesses  who  examined  the  track  and  marks 
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upon  the  ground  after  the  injury.  This  evidence,  no  doubt, 
Lad  an  important  bearing  upon  the  findings  of  the  jury,  and, 
as  one  rises  from  a  careful  perusal  of  it,  he  cannot  but  say 
that  a  man  in  the  exercise  of  fair  judgment,  and  without 
passion  or  prejudice,  might  well  find  from  the  evidence  that 
the  men  in  charge  of  the  engine  should,  in  the  exercise  of 
ordinary  care,  have  avoided  the  injury.  It  is  true,  the  court 
instructed  the  jury,  at  the  instance  of  the  defendant,  that 
proof  that  a  train  or  engine  was  run  at  any  rate  of  speed 
does  not  constitute  in  itself  negligence.  But  this  was  not 
it  direction  to  the  jury  that  an  unusual  and  reckless  rate  of 
speed  was  not  a  proper  fact  for  their  consideration  in  con- 
nection with  the  other  facts  in  determining  the  question  of 
negligence. 

As  we  have  said,  the  jury  were  fully  warranted  in  finding 
that  the  night  was  bright  and  clear,  with  the  moon  shining, 
and,  taking  into  consideration  the  manner  in  which  the  cattle 
were  left  upon  the  road,  and  the  distances  apart,  and  the 
places  where  they  must  have  been  struck,  the  finding  that 
the  train  must  have  been  running  at  an  immoderate  speed  is 
supported  by  sufiicient  evidence;  and  we  say  this  in  view  of 
the  fact  that  the  injury  occurred  on  Sunday  night  after  a 
severe  storm,  of  which  the  train-men  had  full  knowledge, 
and  in  view  of  the  proven  fact  that  the  track  was  not  patrolled 
on  Sundays  unless  in  case  of  apparent  necessity  therefor. 

II.  It  remains  to  be  determined  whether  the  court  erred 
in  any  of  its  rulings  upon  the  branch  of  the  case  upon  which 
s*  kvidbncb:  the  verdict  was  founded.  The  injury  occurred 
DoreversaL  near  Leon,  Decatur  county.  The  telegraph 
operator  at  that  point  was  called  as  a  witness  for  the  defend- 
ant, and  stated  that,  when  the  engine  reached  that  station, 
the  engineer  told  him  that  he  had  better  call  up  the  section 
foreman;  "  that  he  had  knocked  over  three  or  four  cattle  up 
there."  Thereupon  the  plaintiff,  upon  cross-examination, 
asked  the  witness  for  all  the  conversation  with  the  engineer, 
and  whether  the  engineer  did  not  say  that  <^  he  just  threw 
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open  the  throttle-valye  and  let  the  engine  run  into  them." 
This  was  objected  to  by  the  defendant.  It  is  possible  that 
the  plaintiff  had  the  right  to  prove  the  whole  conversation; 
but  whether  this  is  so  or  not,  the  witness  answered  that  the 
engineer  did  not  so  state.  The  defendant  was  therefore  not 
prejudiced  by  the  cross-examination. 

III.  The  defendant  complains  because  the  court  refused 
to  give  to  the  jury  certain  instructions  upon  the  doctrine  of 
contributory  negligence.  We  do  not  think  that  the  facts  of 
the  case  require  the  court  to  submit  that  question  to  the  jury. 

IV.  Objection  is  made  to  the  ninth  instruction  given  by 
the  court  to  the  jury.     It  is  as  follows:     ^^  (9)     And  on  this 

branch  of  the  case  you  are  further  instructed 
OENCB :  how    that  the  burden  of  showinff  neerlii^ence  on  the 

proved :  In-  o         o    o 

struction.  p^rt  of  defendant's  employes  in  charge  of  said 
engine  is  on  the  plaintiff.  Yet  negligence,  like  any  other 
fact,  may  be  established  by  showing  facts  and  circumstances 
hearing^  more  or  lesa  directly^  upon  the  fact  of  negligenoe^^ 
The  words  in  italics  are  said  to  authorize  the  jury  to  find 
Begligence  by  a  less  degree  of  proof  than  is  required  by  law. 
Perhaps  the  instruction  is  not  so  clear  as  it  might  have  been 
made;  but  it  is  one  of  several  instructions  upon  that  ques- 
tion, and,  when  considered  with  the  others  of  which  it 
appears  to  be  a  part,  we  discover  no  error  in  it.  Taken 
alone,  it  merely  advises  the  jury  that  the  facts  and  circum- 
stances which  go  to  establish  negligence  may  be  such  as  bear 
more  or  less  directly  upon  the  issue  of  negligence.  It 
defines  the  character  of  the  evidence,  rather  than  its  weight 
or  effect.  Affxhmed. 
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WiLBON  v.  Russell  bt  al. 

1.  Tax  Sale  and  Deed:  ihpbkfkct  noti«b to  redbxk :  bbryicb  ok 
WBOHO  PABTr:  LIMITATION  OF  ACTION  TO  RBDBEM.  In  an  action 
to  redeem  eighty  acres  of  land  from  a  tax  sale  and  deed,  it  appeared 
that  the  notice  of  expiration  of  time  of  redemption,  which  was  served 
by  publication,  described  only  two  and  one-half  acres  of  the  land,  and 
that  it  was  addressed  to  James  T.  Wilson,  while  the  name  of  the  plaint- 
iif,  who  was  in  possession  at  the  time,  was  J.  D.  Wilson.  Held  that  a 
deed  made  upon  such  notice  did  not  cut  off  plaintiff 's  ri^^ht  to  redeem, 
and  did  not  cause  the  statute  of  limitations  to  ran  against  him.  (Com- 
pare Hillyer  v.  Fameman^  65  Iowa,  227,  and  Slt/fleld  v*  Bamum,  71 
Id.,  245.) 

2»  AppecJ.:  fbacticb:  abstbact:  wrong  name  of  trial  judge. 
The  fact  that  appellant's  abstract  incorrectly  designates  the  judge  who 
certified  to  the  evidence  can  have  no  efl^  upon  the  determinatiou  of 
the  case. 

Appeal  from  Ringgold  Circuit  Court, 

Tuesday,  Dbobmbeb  13. 

AoTiON  to  quiet  the  title  to  land.  There  was  a  decree  for 
Jefendants,  upon  a  demurrer  to  their  answer  being  overruled. 
Plaintiff  appeals. 

J,  W.  Brocket,  for  appellant. 

Laughlin  <&  Campbell,  for  appellees. 

Bbok,  J.— I.  The  petition  alleges  that  plaintiff  is  the 
owner  of  the  patent  title  of  the  land  in  controversy, — eighty 
LTAx  SALE     acres;  that  defendants  claim  title  under  a  quit- 

Serfect  notice  claim  deed  from  one  to  whom  the  land  was  con- 
servtotton'      veyed  by  the  county  treasurer  under  a  tax  sale; 

wroug  party:     ,  ,      ,       ,  ' 

Wjjftation  of    that  the  land  was  taxed  to  plaintiff  at  the  time 

action  to  re-  ^  * 

deem.  the  notico  of  the  expiration  of  redemption  was 

given;  that  such  notice  described  only  two  and  one-half 
acres  of  the  land,  and  was  addressed  to  James  T.  Wilson, 
and  that  the  notice  was  not  in  fact  served  as  shown  in  the 
proof  of  service  thereof.     The  answer  of  defendant  admits 
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these  facts,  but,  in  avoidance  thereof,  pleads  the  statute  limit* 
ing  actions  to  recover  land  conveyed  by  tax  deeds.  A  de- 
murrer to  this  answer  was  overruled. 

II.  The  demurrer  should  have  been  sustained.  As  to  all 
the  land,  except  two  and  one-half  acres,  there  was  no  notice 
at  all.  As  to  that  much  of  it,  the  notice  was  not  directed  to 
the  persons  to  whom  the  land  was  taxed.  The  statute  of  lim- 
itations, under  the  decisions  of  this  court,  does  not  cut  off 
the  right  of  redemption  of  plaintiff,  the  owner  of  patent  title. 
(ffillj/er  V.  Farneman^  65  Iowa,  227;  Slyfield  v.  Bamumy 
71  Id.,  245.) 

An  amended  abstract  filed  by  defendants  shows  that  the 
plaintiff's  abstract  incorrectly  designates  the  judge  making  the 
I.  APPBAi.:       certificate  of  the  evidence.    This  matter  can  have 
stTactf^wroDff  uo  effect  in  the  determination  of  the  case,  as  it  is 
judj^e.  of  no  importance.     The  abstract  would  be  good 

without  giving  the  name  of  the  judge  who  certified  to  the 
evidence. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
will  be  remanded  for  a  decree  in  harmony  with  this  opinion. 

Rbverskd. 


Rand  &  Go.  v.  Pabkbr  et  al. 

1.  Meohanio's  Lien:  on  property  of  wife:  husband  as  con- 
tbactor:  bvidencb.  An  action  to  enforce  a  mechanic's  lien  for  lum- 
ber used  in  repairing:  a  house  belonfpng  to  a  married  woman  was  sought 
to  be  defeated  on  the  theory  that  the  husband  was  the  contractor  to  do 
the  work  and  furnish  the  material  for  the  wife,  and  that  the  materials 
were  furnished  by  him  as  such,  and  that  plaintifis  were  subcontractors, 
and  had  failed  to  give  the  notice  required  by  the  statute  to  be  ipiven  by 
subcontractors  seeking  to  estabUsh  a  mechanic's  neu.  But  held  that 
the  evidence  (for  which  see  opinion)  showed  this  theory  to  be  an  after- 
thought, and  without  foundation  in  fact;  and  that  plaintiffs  were  en- 
titled to  the  establishment  of  a  lien  as  claimed  by  them. 
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Appeal  from  Taylor  Circuit  Court, 

TUBSDAT,  DeOBMBER  13. 

Action  to  establish  a  mechanii^'s  lien.  Jadgment  for  the 
defendants,  and   plaintiffs  appeal. 

Crum  db  HaddooJc^  for  appellants. 
L.  T.  MoCoun^  for  appellees. 

Seeyers,  J. — The  defendants  are  husband  and  wife,  and 
the  lien  is  sought  to  be  established  on  real  estate  belonging 
to  Mrs.  Parker  for  Inmber  furnished  bj  the  appellant,  which 
was  used  in  the  construction  or  repair  of  a  building  on  such 
real  estate,  and  in  making  other  improvements  thereon.  The 
lumber  was  purchased  by  Stephen  Parker  and  charged  to  him 
by  the  plaintiff",  and  he  gave  his  note  for  the  amount  found 
due;  and  the  theory  of  the  defendant  is  that  Mrs.  Parker  con- 
tracted with  her  husband  to  make  the  improvements  for  a 
named  sum  of  money,  which  she  paid  him,  and  that  her  hus- 
band was  the  contractor,  and  the  plaintiff  a  subcontractor; 
and,  as  the  requisite  notice  required  in  such  case  has  not  been 
given,  therefore  the  appellant  is  not  entitled  to  the  relief  de- 
manded. We  have  carefully  read  and  considered  the  evi- 
dence, and  think  the  claim  of  the  defendants  has  not  been 
established.  It  is  true,  the  defendants  both  so  testify  in  general 
terms;  but,  when  the  whole  of  their  evidence  is  considered, 
we  think  such  claim  is  an  afterthought,  now,  perhaps, 
honestly  entertained.  The  story  told  by  Mrs.  Parker  is  im- 
probable, and  she  is  directly  contradicted  in  material  matters 
by  George  Campbell,  a  carpenter,  who,  in  fact,  did  much 
of  the  work.  He  testifies  that  he  constructed  an  addition  to 
a  house  for  ''Mr.  and  Mrs.  Stephen  Parker.  At  the  time  ot 
making  the  contract  I  gave  Uncle  Stephen  our  bid,  and  he 
said  he  would  see  about  it.  *  *  *  He  said, 
•  We  intend  for  you  and  Webster  to  do  the  work.'  I  went 
to  the  house  that  evening,  and  talked  about  the  contract. 
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*  *  *  They  told  me  to  go  ahead.  *  *  *  Mrs 
Parker  said  put  in  the  window,  and  they  would  pay  us  for  it 
and  collect  it  of  Mr.  Whipple.  The  directions  for  doing  the 
work  were  largely  given  by  both  Mr.  and  Mrs.  Parker  before 
we  commenced,  but  she  gave  directions  with  regard  to  doors, 

*  *  *  and  in  regard  to  how  the  folding  doors 
should  be  fixed.  *  *  *  I  think  Mrs.  Parker  knew  who 
was  furnishing  the  lumber  and  material  from  the  conversa- 
tion we  had  there.  *  •  •  Mrs.  Parker  never  made 
any  objections  to  the  improvements  being  made,  and  was  per- 
fectly satisfied  with  the  work,  and  would  give  advice  when- 
ever I  asked  her  how  it  should  be  done."  This  evidence 
clearly  shows  that,  as  far  as  Oampbell  was  concerned,  Mrs. 
Parker  was  a  contractor.  It  may  be  that  both  she  and  her 
husband  were;  but,  if  so,  both  were  principals,  and,  which- 
ever theory  is  adopted,  Oampbell  clearly  would  have  been 
entitled  to  a  mechanic's  lien  on  the  real  estate  in  question. 
We  believe  the  truth  to  be  that  no  contract  was  let  by  Mrs. 
Parker  to  her  husband  or  any  one  to  construct  the  house, 
but  that  Mr.  Parker  undertook  to  superintend  the  improve- 
ment, as  any  husband  would  for  his  wife,  and  that  she  was  to 
pay  therefor,  and  this  dearly  appears,  we  think,  from  the  evi- 
dence  of  Campbell,  whose  evidence  is  entitled  to  full  faith 
and  credit,  while  that  of  the  defendants  is  not. 

The  plaintiff  is  entitled  to  the  establishment  of  a  mechanic's 
lien,  and  such  a  decree  will  be  entered  hero  or  in  the  court 
below,  as  the  plaintiff  may  elect,  and  the  judgment  of  the 
circuit  court  is  Bevebsxd. 
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The  Southsbk  Whitjb-Lsad  Co.  et  al.  v.  Haas  et  al. 

1.  Fraudnlent  Conveyanoe:  what  is  not:  mobtoaobs  oiyiitg 
PRBFEBBNCX8.  The  role  is  weU  settled  in  this  state  that  a  debtor  in 
failing  dicomstanceB  may  mortgaice  the  whole  of  his  property  for  the 
security  of  a  portion  of  his  creditors,  even  though  the  effect  of  the  trans- 
action is  to  defeat  the  collection  of  his  unsecured  debts.  (See  opinion 
for  cases  so  holding.) 

L  Partnership:  time  of  bboiknikg:  pailurb  of  hew  fartneb  to 
FAT  IN  capital:  conditioh  fbbcbdbbt.  Where  J.  and  H.  were 
partners,  and  they  took  R.  into  the  business,  forming  a  new  partner- 
ship, which,  by  the  terms  of  the  agreement  was  to  begin  forthwith, 
but  under  the  old  name,  and  tlie  agreement  also  provided  that  R.  should 
put  into  the  busine^ss  $20,000  in  goods  and  merchandise  which  he  **  shall 
first  have  purchased  of  the  old  firm,*'  paying  therefor  to  the  members  of 
the  old  firm  $10,000  in  cash,  and  giving  his  note  for  a  like  sum;  and 
he  paid  only  a  portion  of  that  amount,  and  never  gave  the  note,  but 
the  business  was  otherwise  conducted  as  contemplated  by  the  articles; 
held  that  the  payment  in  full  by  R.,  and  the  execution  of  tbe  note  by 
him,  were  not  conditions  precedent  to  the  beginning  of  the  partnership, 
but  that  it  began  at  once. 

:  PBESUMPTioir  of  continuance:  evidence  to  ovebcome.   In 


3. 


such  case,  where  the  partnership  was  to  continue  for  five  years,  and 
there  was  no  apparent  change  in  the  business,  held  that  third  parties 
who  claimed  that  before  that  time  there  was  a  dissolution  or  a  rescis- 
sion, on  account  of  R.'s  failure  to  pay  as  agreed,  had  the  burden  to  prove 
their  claim,  and  that  the  evidence  offered  for  that  purpose  (see  opinion) 
was  not  sufficient. 


4.  :  DISSOLUTION :  evidence:  admission  of  pabtsteb  to stbanoeb. 

The  admission  by  a  partner  to  a  stranger,  that  the  partnership  was  dis* 
solved  at  a  certain  time,  is  not  admissible  as  against  creditors  whose 
claims  depend  on  the  continuance  of  it,  and  is  admissible  only  as  going 
to  the  credibility  of  the  testimony  of  the  partner,  as  a  witness,  that  it 
was  not  dissolved. 

I.  Kvidence :  depositions:  use  of  in  othbb  case.  A  deposition  of  a 
partner  taken  in  an  action  against  him  by  another  partner,  brought  to 
secure  a  settlement  of  the  partnership  affairs,  is  not  admissible  in  an 
action  by  creditors  of  the  parbiership,  brought  against  the  firm  and  other 
creditors,  to  set  aside  mortgages  made  by  the  firm  to  such  other  creditors , 
and  to  subject  tbe  proceeds  of  the  mortgaged  property  to  the  payment 
of  fheiT  claims;  for  the  reason  that  the  parties  to  the  last  action  are 
not  the  same  as  to  the  first,  nor  privies  to  them. 

6.  Partnership:  change  of:  new  mehbeb:  mabb haling  assets.  A 
partnership  was  changed  by  taking  in  a  new  member,  but  the  firm 
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name  remained  the  same.  After  this  the  original  partners  mprtspi^red 
the  stock  in  the  firm  name  to  secure  certain  notes  executed  in  the  firm 
name,  but  some  of  them  dated  before,  and  some  of  them  after,  the 
change  of  the  firm.  After  this  other  creditors,  whose  claims  bore  date 
after  the  change  of  the  firm,  came  in  and  claimed  the  proceeds  of  the 
stock  to  satisfy  their  demands.  Held,  in  the  absence  of  satisfacto  y 
evidence  to  the  contrary,  that  it  should  be  presumed  that  the  notes 
dated  subsequent  to  the  change  of  the  firm  were  given  for  debts  of  the 
new  firm,  and  that  the  proceeds  should  be  applied,  first,  to  the  payment 
of  such  notes,  and  the  residue  to  the  satisfaction  of  the  intervening 
creditors,  in  the  order  of  their  garnishments. 

L  :  POWBB  OP  PABT   OP   MEMBERS   TO  MORTGAGE  STOCK.     TwO  of 

three  members  of  a  firm  have  authority  to  mortgage  the  partnership 
stock  for  the  security  of  the  debts  of  the  firm. 

Appeal  from  Dubuque  District  Court. 

Monday,  June  27,  1887. 

Plaintiffs  are  jndgment  creditors  of  Junkerman  &  Haas. 
They  brought  this  action  to  cancel  and  set  aside  three  cl^t- 
tel  mortgages  executed  in  the  name  of  that  firm  to  defend- 
ant Peter  Keine,  and  covering  all  the  personal  property 
belonging  to  the  firm.  The  district  court  dismissed  the  peti- 
tion.    Plaintiffs  appeal. 

Sefulerson^  Surd  &  DanieU^  George  W.  Kieselj  Longue- 
ville  <&  Linehxniy  Graham  cfe  Cadi/y  Powers  &  Lacy  and 
TJtt  Bro8.^  for  appellants. 

Fouke  <&  Lyon  and  McOeney  <&  0^ Donnelly  for  appellee. 

Beed,  J. — For  many  years  prior  to  the  2d  of  October, 
1882,  Otto  Junkerman  and  Julius  W.  Haas  were  engaged  in 
business  as  partners  under  the  firm  name  of  Junkerman  & 
Haas.  On  that  date  they  signed  articles  of  copartnership 
with  F.  Raforth,  Jr.  As  it  is  a  question  in  the  case  whether 
a  partnership  with  Raforth  as  a  member  was  ever  in  fact 
constituted,  it  is  material  to  set  out  some  of  the  provisions 
of  said  articles.     They  are  as  follows: 

"  These  articles  of  copartnership,  made  and  entered  into 
this  2d  day  of  October,  "'882,  by  and  between  Otto  Junker- 
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mail,  Julius  W.  Haas  and  F.  Raforth,  Jr.,  all  of  the  city  and 
county  of  Dubuque,  state  of  Iowa,  witnesseth: 

"  (1)  That  the  said  parties  hereto,  in  consideration  of  the 
terms  and  covenants  hereinafter  mentioned,  and  for  the  pur- 
ix)se  of  carrying  on  and  continuing  the  wholesale  and  retail 
drug  business  prior  to  the  date  of  these  presents,  in  said  city 
of  Dubuque,  prosecuted  and  carried  on  conjointly  by  the 
said  Otto  Junkernian  and  Julius  W.  Haas,  do  hereby  form, 
enter  into,  and  constitute  themselves,  a  copartnership  under 
the  firm  name  and  style  of  Junkerman  &  Haas,  being  the 
name  and  style  of  the  predecessors  of  the  copartnership 
herein  formed. 

"  (2)  The  said  copartnership  is  to  be  and  continue  for  the 
full  term  of  five  years  from  and  after  the  date  of  these  pres- 
ents. 

"^(3)  The  capital  stock  or  permanent  business  fund  of  this 
copartnership  is  to  be  sixty  thousand  dollars,  furnished  in 
equal  shares  by  the  said  parties  hereto,  and  is  to  consist  of 
drugs,  goods,  wares  and  merchandise,  stock  in  trade,  fixtures, 
etc.,  purchased  by  this  copartnership  of  the  old  firm  of  Junk- 
erman &  Haas  at  prices  as  per  present  inventory  of  stock  of 
said  old  firm;  that  is  to  say,  the  said  Otto  Junkerman  and 
Julius  W.  Hass  are  each  to  place  into  the  business  of  this 
copartnership  the  sum  of  twenty  thousand  dollars  in  goods, 
wares,  and  merchandise  and  fixtures  of  the  old  firm  of  Junker- 
man &  Haas,  and  the  said  F.  Raforth,  Jr.,  is  likewise  to  place 
in  the  business  of  this  copartnership  the  said  sum  of  twenty 
thousands  dollars  in  goods,  wares,  merchandise,  fixtures,  etc., 
which  he  shall  first  have  purchased  of  the  old  firm  of  Junker- 
man &  Haas,  paying  therefor  to  the  members  of  said  firm  the 
sum  of  ten  thousand  dollars  cash,  and  giving  them  his  prom- 
issory note  for  ten  thousand  dollars,  payable  on  or  before  five 
years  after  the  date  of  these  presents,  and  bearing  inter- 
est at  the  rate  of  seven  per  cent  per  annum,  said  interest 
being  due  and  payable  on  the  1st  day  of  January,  1884,  and 
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ou  the  Ist  day  of  January  of  each  year  thereafter  antil  paid; 
the  said  inventory  ah*eady  taken  of  the  Btock  in  trade,  etc., 
of  said  old  firm  of  tTankerman  &  Haas,  in  all  cases  forming 
the  basis  of  computation. 

<<  (4)  The  said  capital  stock  or  common  business  fund  of 
said  copartnership  may  be  increased,  but  shall  not  be  dimin- 
ished, during  the  continuance  of  the  copartnership. 

"(5)         *         *         *         •         *         *         *         *        * 

-^'(6)  This  copartnership  assumes  none  of  the  liabilities  of 
the  old  firm ;  neither  shall  it  have  any  claim  or  interest  in 
and  to  the  assets  of  the  old  firm  of  whatsoever  name,  nature 
or  description.  It  is  understood,  however,  that  all  the  mem- 
bers of  this  copartnership  shall  lend  their  labor,  time  and 
counsel  to  the  liquidation  of  the  liabilities  of  the  old  firm, 
as  well  as  to  the  disposition  of  and  realization  from  assets  of 
the  old  firm. 

<'  (7)  If,  at  the  time  of  the  commencement  of  this  copart- 
nership, the  stock  of  goods,  etc.,  of  the  old  firm  of  Junker- 
man  &  Haas  should  inventory  for  more  than  sixty  thousand 
dollars,  (the  amount  of  the  capital  stock  of  the  new  firm,) 
then  such  excess  over  sixty  thousand  dollars  shall  be  received 
and  retained  by  this  copartnership,  giving  to  Otto  Junker- 
man  and  Julius  W.  Haas  credit  on  the  books  of  this  copart- 
nership therefor;  the  amount  of  such  credit  to  them,  respect- 
ively, being  payable  as  by  the  parties  hereto  hereafter  deter- 
mined.    *         *         *" 

Raforth  paid  $7,300,  of  the  amount  which  he  agreed  to 
pay,  in  cash,  soon  after  the  articles  were  signed.  He  did  not, 
however,  give  the  promissory  note  provided  for  in  the  arti- 
cles,  and  he  has  never  paid  the  balance  of  the  cash  payment 
It  does  not  appear  that  demand  was  ever  made  for  the  note, 
although  he  was  requested  by  the  other  parties  to  pay  the 
balance  of  the  money  due.  The  parties  entered  upon  busi- 
ness as  provided  in  the  articles;  Raforth  giving  his  attention 
to  the  business,  and  being  recognized  and  treated  as  a  part- 
ner by  the  others.     The  old  firm  was  largely  indebted  when 
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the  arrangement  was  made,  and  on  the  26th  of  September, 
1883,  being  pressed  by  some  of  the  creditors,  Jnnkerman  & 
Haas  executed  the  three  mortgages  in  question,  covering  all 
the  personal  property  of  the  firm.     The  first  mortgage  was 
to  defendant  Peter  Keine,  and  was  given  to  secure  sixteen 
promissory  notes  held  by  him  against  the  firm,  eleven  of 
which  bore  date  before,  and  the  others  after,  October  2, 1882, 
and  to  indemnify  him  against  liability  as  guarantor  of  a  note 
held  against  them  by  a  third  party,  which  bore  date  before 
tiiat  time;  also  against  liability  as  guarantor  of  an  account 
against  the  firm,  the  date  of  which  is  not  shown.     The  total 
amount  of  indebtedness  secured  by  that  mortgage  was  $10,- 
696,  of  which  amount  $5,196  clearly  appears  to  have  been 
incurred   before  October  2,  1882.     The  second   mortgage, 
which  covers  the  same  property,  was  also  given  to  Keine, 
and  was  for  the  security  of  thirty -three  notes  given  by  the 
firm  to  various  persons  for  money  borrowed  through  Keine. 
The  aggregate  amount  of  the  notes  is  $16,940,  and  they  all 
bear  date  before  October  2, 1882,  except  seven,  the  aggregate 
amount  of  which  is  $3,140.     That  mortgage,  by  its  terms, 
is  subject  to  the  one  given  for  Keine's  personal  security. 
The  third  mortgage,  which  also  covers  the  same  property, 
was  also  given  to  Keine,  and  was  given  for  the  security  of 
thirty-eight  notes  held  by  various  persons  against  the  firm, 
aggregating  in   amount   $28,986.50.     Twenty-six   of  those 
n«tes  bear  date  before  October  2,  1882.     The  others  aggre- 
gate $7,766,  and  bear  date  after  that.     The  mortgage,  by  its 
terms,  is  subject  to  the  two  preceding  ones.     The  plaintifiB 
each  obtained  a  judgment  against  the  firm  of  Jnnkerman  & 
Baas.     The  debts  evidenced  by  these  judgments  were  all 
incurred  after  October  2,  1882.     They  garnished  Keine  and 
his  attorney  or  agent  while  the  money  derived  from  the  sale 
of  the  .mortgaged  property  was  in  their  hands,  and  after- 
wards instituted  this  suit  (which  is  an  equitable  action)  to 
cancel  the  mortgages,  and  subject  the  money  derived  from 
the  sale  of  the  property  to  the  payment  of  their  judgment^ 
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on  the  grounds  (1)  that  the  transaction  was,  in  effect,  a  gen- 
eral assignment  for  the  benefit  of  ijreditors,  and  is  void  under 
the  statute  because  not  made  for  the  benefit  of  all  the  cred- 
itors in  proportion  to  the  amount  of  their  claims;  and  (2) 
that  the  mortgages,  being  executed  by  but  two  members  of 
the  firm,  without  the  knowledge  or  consent  of  the  other 
partner,  (which  is  the  fact  if  Raforth  was  a  partner  when 
they  were  given,)  and  being  given  to  secure  debts  for  which 
the  partnership  owning  the  property  was  not  liable,  are  void, 
and  created  no  lien  upon  the  property. 

I.  The  first  ground  of  objection  has   not  been   much 
insisted    upon    in    this  court.     With  reference    to   it,  we 

1.  FRAUDu-  ^®©ni  it  saflBicient  to  say  that  the  evidence 
anc7:  what^fs  sliows  very  clearly  that  the  mortgages  were 
Ragesgiviag  intended  as  securities  for  the  several  debts  enum- 
preereDcea.     gj.j^jj^   j^^   them,   and  they   were  given  on   the 

demand  of  the  creditors  for  security.  The  rule  is  now  well 
settled  in  this  state  that  a  debtor  in  failing  circumstances 
may  mortgage  the  whole  of  his  property  for  the  security  of  a 
portion  of  his  creditors,  even  though  the  effect  of  the  trans- 
action is  to  defeat  the  collection  of  his  unsecured  debts. 
[Perry  v,  Vesina^  63  Iowa,  25;  Harwell  v.  JoneSy  Id.,  316; 
CadwelVs  Bank  v.  Crittenden^  66  Id.,  237;  Gage  v.  Parry ^ 
69  Id.,  605;  Aulraan  v.  Aulman,  71  Id.,  124.) 

II.  The  case  turns  on  the  question  whether  Raforth  was 
a  member  of  the  firm  when  the  mortgages  were  executed. 

2.  PARTNER-  If  he  was  a  partner  at  that  time,  his  partners 
begiDnin/:  had  no  power  to  pledge  the  partnership  property 
new  partner     for  the  security  of  the  debts  of  the  old  firm,  and 

to  nay  In  caiH  "^  ' 

tion  rece?"  which  tliey  alone  were  responsible.     This  is 

«ient.  j^qi  denied  by  counsel,  but  the  effort  has  been  to 

establish  that  he  was  not  in  fact  a  partner  at  that  time.  It 
was  contended,  in  argument,  that  the  provisions  of  the  arti- 
cles by  which  he  covenanted  to  purchase  and  put  into  the 
business  $20,000  worth  of  the  goods  and  merchandise  of  the 
old  firm,  and  to  pay  therefor  $10,000  in  cash,  and  give  his 
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note  for  the  balance,  is  in  the  nature  of  a  condition  prece* 
dent;  and,  as  he  failed  to  perform  the  condition,  the  partner- 
ship was  never  in  fact  constituted.  But  this  position  cannot 
be  maintained.  It  is  clear,  we  think,  from  the  language  of 
the  first  division  of  the  articles,  that  it  was  the  intention  of 
the  parties  that  the  partnership  should  begin  at  once.  The 
language  is  <<that  the  parties,  in  consideration  of  the  terms 
and  covenants  hereinafter  mentioned,  *  *  *  do 
hereby  form,  enter  into,  and  constitute  themselves,  a  copart- 
nership. *  *  * "  The  terms  and  covenants  which 
jonstituted  the  consideration  are  mentioned  in  the  other  par- 
agraphs of  the  writing,  and  many  of  them,  from  the  very 
nature  of  the  case,  were  to  be  performed  in  the  future. 

In  the  sixth  paragraph  it  is  provided  that  each  copartner 
should  lend  his  labor,  time,  and  counsel  to  the  liquidation  of 
the  liabilities  of  the  old  firm,  as  well  as  to  the  disposition  of  and 
realization  from  its  assets.  This  covenant  constituted  part  of 
the  consideration,  as  certainly  as  the  undertaking  of  each  part- 
ner to  put  into  the  business  the  specified  amount  of  property ; 
but  it  is  one  which  could  only  be  performed  in  the  future.  The 
language  by  which  the  partnership  was  constituted,  however, 
was  in  the  present  tense.  It  clearly  indicates  an  intention 
to  constitute  the  firm  from  the  time  of  signing  the  writing, 
and  this  intention  is  clearly  manifested  by  the  second  para- 
graph, which  provides  that  the  partnership  shall  continue 
for  five  years  from  and  after  the  signing  of  the  articles. 

We  do  not  overlook  the  condition  of  the  third  paragraph^ 
which  provides  that  Raforth  shall  put  into  the  business 
$20,000  in  goods  and  merchandise  which  he  shall  first  have 
purchased  of  the  old  firm,  paying  therefor,  to  the  members 
of  said  firm,  the  sum  of  $10,000  in  cash,  and  giving  his  note 
for  a  like  amount.  This  provision,  however,  does  not  control 
the  question  as  to  the  time  when  the  partnership  should 
begin.  By  it  Kaforth  was  bound  to  put  into  the  business 
$20,000  worth  of  goods,  which  he  was  to  purchase  of  the 
old  firm,  and  for  which  he  was  to  pay  the  members  of  that 
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firm.  The  goods  were  in  fact  purchased  and  pat  into  the 
business. 

We  have  the  right  to  assume  this;  for,  as  stated  above, 
the  parties  at  once  entered  upon  the  business  the  prosecution 
of  which  they  had  in  view  when  they  signed  the  ai-ticles. 
They  took  posses&ion  of  the  stock  of  merchandise  formerly 
owned  by  the  old  firm,  and  continued  to  make  sales  from 
it,  and  additions  to  it.  Baforth  engaged  in  the  business, 
assisting  in  the  control  and  management  of  it,  and  being 
recognized  and  treated  by  the  other  parties  as  a  part- 
ner in  it.  That  he  was  bound  to  pay  the  members  of  the 
firm  the  stipulated  price  for  the  goods  cannot  be  questioned. 
But  very  clearly,  we  think,  such  payment  was  not  a  condi- 
tion precedent  to  the  constitution  of  the  firm. 

III.  It  is  next  claimed  that  there  was  a  dissolution  of  the 
partnership,  or  rather  a  rescission  of  the  contract  of  partner- 
i. :  pre.    ship,    becausc    of   the   failure  and   refusal    of 

sumption  of  *  i      i    i  ..    i 

continuance :   Kafortb  to  pay  the  balance  oi  the  cash  payment 

evidence  to  ^  '^  *    •' 

overcome.  stipulated  to  be  paid  for  the  goods.  The  burden 
of  establishing  this  claim  is  on  the  defendants;  for  as  by  the 
articles  the  term  of  existence  of  the  partnership  is  fixed  at 
five  years,  the  presumption  is  that  it  continued  at  the  time 
of  the  execution  of  the  mortgages,  and  those  who  claim  the 
contrary  must  establish  their  claim.  There  is  some  evidence 
tending  to  establish  it,  but  we  think  it  is  not  suflScient  to 
establish  it.  The  evidence  introduced  by  defendants  which 
can  be  considered  in  determining  the  question  is  that  of  Haas 
and  the  widow  of  Otto  Junkerman — he  having  died  before 
the  institution  of  this  suit — and  of  Frank  Junkerman,  his 
son.  Haas  testified  that,  in  a  conversation  between  him  and 
Baforth,  it  was  agreed  that  the  partnership  should  be  ter- 
minated, and  that  Baforth  should  be  paid  wages  for  his  ser- 
vices in  the  business,  and  that  he  should  be  paid  interest  on 
the  money  he  had  put  into  it  until  such  time  as  it  could  be 
paid  out  of  the  business;  and,  to  some  extent,  he  is  con'ob- 
orated  by  Frank  Junkerman.     Mrs.  Junkerman  also  testi 
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iied  to  a  conversation  between  Raforth  and  her  husband,  iu 
which  she  claimed  the  same  agreement'tv'as  arrived  at.  Iler 
testimony,  however,  is  meager,  and  of  tlie  most  unsatisfac- 
tory character,  consisting  rather  of  a  statement  of  her  own 
conclusion  from  the  conversation  of  the  parties  than  of  their 
language  or  statements.  Raforth  testified  positively  that  no 
such  agreement  was  ever  entered  into;  and  iu  addition  to 
tl)is  is  tlie  fact  that  he  continued  in  the  business  after  the 
time  of  the  alleged  agreement,  and  up  to  the  failui^, 
which  occurred  immediately  after  the  execution  of  the 
mortgages,  and  exercised  the  same  authority  and  control  in 
its  management  that  he  had  done  l)efore;  and  the  further  fact 
that  no  credits  were  given  him  upon  the  books  of  the  estab- 
lishment, either  for  his  services,  or  the  money  he  had  paid 
in,  or  the  interest  thereon.  Very  clearly,  we  think,  this  does 
not  overcome  the  presumption  of  the  continuance  of  the 
partnership  during  the  period  fixed  in  the  articles,  or  estab- 
lish the  fact  of  a  dissolution  or  rescission  of  the  contract. 

IV.     Certain  statements  or  admissions  by  Raforth  to  other 
parties,  to  the  effect  that  the  partnership  had  been  termin- 

^ .  ^1^    ated,  were  proven.     But  these  admissions  are  not 

dence"ttd!'*"  evidence  of  the  fact  as  agaiast  these  plaintiffs, 
plirtiier  to  They  are  admissible  only  for  the  purpose  of  affect- 
uraager.         .^^  ^^^  weight  or  Credit  which  should  be  given 

to  his  testimony.  If  he  had  not  been  examined  as  a  witness, 
they  would  not  have  been  admissible  at  all,  and  they  have 
been  considered  only  for  the  one  purpose. 

Y.   Before  the  death  of  Otto  Junkerman,  Raforth  instituted 
a  suit  against  him  and  Haas  for  the  purpose  of  settling  the 

business  and  affairs  of  the  partnership.  Junker- 
iMeof*iu oth-  ^*»'s  depositiou  was  taken  in  that  action,  and 
or  case.  j^j^  testimony  tended  to  prove  that  the  partner- 

ship had  been  terminated  in  December,  1882.  Defendants 
offered  that  deposition  in  evidence  on  the  trial  of  this  action, 
and  it  is  contained  in  the  abstract.  Plaintiffs,  however, 
objected   to  its   introduction.     The  rule,  independently  uf 
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statute,  is  that  '^  depositions  taken  in  another  action  between 
the  same  parties  or  their  privies  in  estate  may  be  read  on  the 
hearing."  (3  Greenl.  Ev.,  §  326.)  There  is  no  statutory  pro- 
vision in  this  state  under  which  the  deposition  in  question 
is  admissible  in  tiiis  action;  and,  very  clearly,  it  is  not  admis- 
sible under  the  rule  quoted.  Plaintiffs  are  seeking  to  subject 
the  property  in  question  to  the  satisfaction  of  their  judg- 
ments, upon  the  theory  that  Baforth  was  a  member  of  the 
partnership  at  the  time  the  mortgages  were  executed.  But 
there  was  no  privity  of  estate  between  him  and  them.  They 
have  no  interest  or  estate  in  the  property,  nor  do  they 
seek  to  recover  any ;  but  their  object  is  to  appropriate  it,  as 
the  property  of  their  debtor,  to  the  satisfaction  of  their 
debts.     The  deposition,  therefore,  cannot  be  considered. 

Under  the  conclusion  we  have  reached,  the  money  in  the 
hands  of  Keine  and  his  agent  should  first  be  applied  to  the 
6.  PARTNER-  satisfaction  of  the  notes  mentioned  in  the  mort- 
on'newmerah  gages  which  bear  date  after  the  20th  of  October, 
iiig  assets.  '  1882.  Thei*e  being  no  satisfactory  evidence  that 
those  notes  were  given  for  debts  of  the  old  firm,  the  presump- 
tion is  that  they  evidence  indebtedness  of  the  new.  The 
account  of  $350  guaranteed  by  Kiene  will  be  included  in  this 
class,  for  it  is  not  shown  that  it  is  a  debt  of  the  old  firm,  the 
burden  on  that  question  being  on  plaintiffs.  Junkerman  and 
Haas  had  the  power,  as  members  of  the  firm,  and  had  author- 

Y^ .  po^.  ity,  to  mortgage  the  property  of  the  partnership 

memSereuf  for  the  security  of  those  debts;  the  presumption 
SocS^***  being  that  they  are  the  debts  of  the  new  firm. 
The  residue  of  the  money,  or  so  much  as  necessary,  will  be 
applied  to  the  satisfaction  of  plaintiffs'  judgments  in  the 
order  of  the  garnishments.  The  judgment  will  be  modified 
accordingly.  Bevebsed. 

SuppLEMEiirrAx  Opinion. 

Tuesday,  December  13. 

By  the  Court. — Counsel  for  the  appellee,  in  a  petition 
for  a  rehearing,  with  much  force  and  vigor  contend  that  the 
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former  opiuion  is  erroneous  as  to  the  main  point  determined. 
We  have  looked  into  the  record  again,  and  feel  constrained 
to  say  that  we  think  the  decision  is  right,  and  mnst  be 
adhered  to. 

Onr  attention  is  called  to  the  fact  that  we  failed  to  say  in 
words  that  onr  ruling  did  not  affect  certain  persons  who  were 
made  defendants,  but  not  served  with  notice,  and  did  not 
appear.  We  supposed  counsel  would  concede  it  could  not 
have  such  effect. 

It  is  also  deemed  proper  to  say,  to  the  end  that  our  ruling 
may  not  be  misunderstood,  that  the  mortgage  identified  in 
the  record  as  Exhibit  A  lias  priority  over  the  attachment 
liens  and  judgment  of  the  plaintiffs,  except  as  to  the  indebt- 
edness therein  named,  as  being  due  William  Stoleben,  which 
we  find  is  not  a  partnership  debt  Subject  to  what  we  have 
herein  said,  the  former  opinion  is  adhered  to. 


Wing  v.  Evans. 

1.  Statate  of  Limitations :  written  ordbr  for  goods  with  agrbb- 

HBNT  TO  FAT  IN  FUTURE.  The  light  o£  acfcion  for  the  price  of  goods 
delivered  upon  a  written  order,  wherein  the  defendant  agreed  to  pay  for 
them  at  a  future  date,  is  based  on  the  written  promise  to  pay,  and  is 
not  barred  until  ten  years  after  the  date  when  payment  was  agreed  to 
be  made. 

2.  Sale:  deijvery:  evidence:  admission  bt  one  vendbb  not  bind- 

ing ON  another.  Where  goods  were  ordered  by  a  writing  signed  Dy 
two  persons,  an  acknowledgment  by  one  of  them  of  the  delivery  of  the 
goods,  by  a  writing  on  the  back  of  the  order,  was  not  admissible,  in  an 
action  against  the  other,  to  prove  the  delivery  of  the  goods. 

Appeal  from  Buena     Vista    District   Court — Hon.   Lot 

Thomas,  Judge. 

Tuesday,   December  13, 

Action  at  law  for  the  recovery  of  the  price  of  certaka 
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charts.  The  district  coart  entered  jadgmenc  for  plaintiff, 
and  defendant  appeals. 

Robinson  <&  MUoh/rist,  for  appellant. 
T.  D.  Higgs^  for  appellee. 

Rbbd,  J. — It  is  alleged  in  the  petition  that  goods,  for  the 
price  of  which  this  action  is  brought,  were  sold  and  delivered 
under  a  written  contract  as  follows: 

"November  22,  1879. 

"5.  J.  Winffy  OhioagOy  III. — Sir:  Please  deliver  at  your 
earliest  convenience  to  O.  H.  Storia,  at  his  residence,  four 
sets  National  Business  and  Primary  Charts,  at  $36  per  set, 
$14:4;  and  we  hereby  agree  to  pay  for  said  goods  on  the  Isjt 
day  of  May,  1881,  with  interest  at  the  rat«  of  six  per  cent 
from  the  date  of  delivery. 

"  Joseph  Evans,  Secretary  of  School  Board. 
"  O.  H.  Storla,  President  of  School  Board." 

It  is  also  alleged  that  the  charts  mentioned  in  the  contract 
were  delivered  on  the  1st  day  of  December,  1879.  The 
action  was  commenced  on  the  14;th  of  October,  1886.  In  one 
division  of  his  answer,  defendant  denied  all  the  allegations 
of  the  petition.  In  another  division  he  alleges  that  the 
cause  of  action  arose  more  than  five  years  before  the  institu- 
tion of  the  suit,  and  that  the  right  of  action  thereon  was  barred 
by  the  statute  of  limitations.  The  district  court  sustained  a 
demurrer  to  this  latter  division. 

I.  Is  the  action  barred  by  the  statute  of  limitations? 
We  think  not.  It  is  true  that  plaintiff,  before  he  will  be 
,«-.,., ^     *  entitled  to   recover,   must  prove  a  delivery  of 

1.  STATUTR  of  '  *^  •' 

wrlct«n*'or^er  ^'^^  goods,  and  that  fact  must  be  established 
£?rwm^o7t.?  by  evidence  other  than  the  writing.  But  the 
pay  n  future,  g^^jj^j^  jg  ^pQn  the  written  promise  of  defendant 

to  pay  for  them  within  a  specified  time  after  delivering.  He  is 
liable,  if  at  all,  not  simply  because  the  goods  were  delivered,  for 
they  were  neither  delivered  to  him  nor  to  another  for  his  use, 
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but  because  he  promised  to  pay  for  them.  That  promise,  and 
not  the  fact  of  delivery,  is  the  ground  of  his  liability,  and 
that  promise  is  in  writing.  And  the  action  thereon  would 
not  be  barred  until  the  expiration  of  10  years  from  the  time 
it  arose.     (Code,  §  2529,  subd.  4.) 

II.     A  copy  of  the  contract  was  attached  to  the  petition  as 

an  exhibit.     Tliere  was  also  set  out  in  the  exhibit  what  pur- 

2  SAL  ■  d  11  -  P^^^®^  ^^  ^®  *  written  acknowledgment  by  O.  H. 

aSnuIion  by'  Storla  that  he  had  received  the  goods  mentioned 

not  bindfng     ^^  ^^^  Contract.     On  the  trial,  plaintiff  offered, 

on  another.     ^^ ^  against  defendant's  objection  was  permitted  to 

introduce,  this  written  acknowledgment  in  evidence,  and  it 
was  the  only  evidence  of  the  delivery  of  the  goods  which  was 
introduced.  The  objections  made  to  the  introduction  of  this 
writing  were  that  the  signature  thereto  was  not  shown  to  be 
Storla's  genuine  signature,  and  that  it  was  incompetent. 
As  the  acknowledgment,  even  if  the  genuineness  of  the 
signature  was  established,  was  not  binding  on  the  de- 
fendant, these  objections  should  have  been  sustained. 
The  written  acknowledgment,  although  indorsed  upon 
the  contract,  was  no  part  of  it.  The  petition  contained 
no  reference  to  the  acknowledgment,  although  a  copy  of  it 
was  indorsed  upon  the  exhibit.  It  cannot,  therefore,  be 
regarded  as  constituting  part  of  the  petition;  nor  can  the 
signature  thereto  be  deemed  genuine  because  its  genu- 
ineness was  not  denied  under  oath.  But  if  it  should  be  ad- 
mitted that  Storla  executed  the  written  acknowledgment,  it 
would  not  be  competent  evidence,  as  against  this  defendant, 
of  the  delivery  of  the  goods.  It  amounts  to  no  more  than 
an  admission  by  Storla  of  a  fact  which  must  be  established 
before  he  could  be  held  liable  for  the  price  of  the  goods. 
But  his  admission  is  binding  only  on  himself.  It  would 
hardly  be  contended  that  his  verbal  admission  would  be  ad- 
missible against  defendant.  The  fact  that  the  admission  in 
question  is  in  writing  gives  it  no  higher  character  as  evi- 
dence.  Eevebsed. 
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Bakeb  bt  al.  y.  Cbabb  bt  al. 

1.  Appeal:  pbactice:  motiokb  which  become  imcATBRTAifc    W1.«ve 

the  judgmeDt  appealed  from  mast  be  afiSrmed  upon  the  undispated  facU 
of  appellant's  abstract,  a  motion,  submitted  with  the  cause,  to  strike  out 
other  portions  of  such  abstract,  will  not  be  considered. 

2.  Tax  Sale  and  Deed:  notice  to  bbdbbm:  evidence  of  pboof  op 

service:  presumption  from  deed.  At  the  time  the  notice  of  the 
expiration  of  the  time  for  redeeming  the  land  in  question  from  a  tax  sale 
was  given,  it  was  taxed  to  E,  S.  Baker,  a  non-resident  of  the  counfy.  Af- 
ter the  treasurer's  deed  was  issued,  no  affidavit  made  by  the  holder  of  the 
tax  sale  certificate,  his  agent  or  attorney,  showing  service  of  the  notice 
upon  said  Baker,  nor  any  record  thereof,  was  found  in  the  treasurer's 
office,  but  an  affidavit  of  the  publisher  of  a  newspaper  was  found  on 
file,  showing  the  pablication  of  a  notice  addressed  to  H,  Baker.  On  the 
trial  of  this  action  to  set  aside  the  deed,  there  was  direct  ftnd  positive 
testimony,  supported  by  corroborating  evidence,  to  the  effect  that  t^e 
affidavit  of  the  holder  of  the  certificate  was  filed,  making  due  proof  that 
E.  S.  Baker  was  personally  served  with  a  sufficient  notice  in  the  county, 
while  on  or  near  the  land.  Held  that,  under  Code,  g  897,  the  deed  itself 
raised  a  presumption  of  due  service,  and  proof  of  service,  of  such  notice, 
and  that,  if  the  absence  from  the  record  in  the  treasurer's  office  of  any 
proof  of  such  service  is  to  be  regarded  as  evidence  tending  to  negative 
the  presumption  arising  from  the  deed,  such  evidence  was  overcome  by 
the  testimony  of  service  above  referred  to. 


8. : : :  copy  of  affidavit  of  service:  treasurer's 

record  wanting.  While  the  statute,  Code,  §  894,  provides  that  the 
affidavit  of  service  of  notice  to  redeem  from  a  tax  sale  shall  be  filed  and 
entered  of  record  in  the  treasurer's  office,  a  failure  of  the  treasurer  to  so 
enter  it  will  not  defeat  the  tax  deed  issued  upon  such  proof  of  service; 
and  where  the  affidavit  itself  is  also  missing  from  the  office,  the  fact  of 
filing  it  may  be  proved  by  parol,  and  the  contents  of  it,  as  of  any  other 
lost  paper,  may  be  shown  by  a  proved  copy;  and  such  proof,  taken  in 
connection  with  the  presumption  arising  from  the  deed  itself,  (see 
Fuller  V.  Armstrong ^  53  Iowa,  688,)  is  held  to  support  the  tax  deed 
assailed  in  this  case. 


Appeal  from  Marion  Circuit  Court. 

Wednesday,  December  14. 

Action  to  recover  the  poeseBsion  of  lands,  and  damages  foi 
the  rents  and  profits  thereof,  and  for  timber  taken  therefrom. 


DECEMBER  TERM,  188T.  413 

Baker  et  al.  v.  Crabb  et  al. 

and  to  enjoin  defendants  from  farther  cutting  and  removing 
timber  from  the  lands.  There  was  a  decree  and  judgment 
against  plaintiffs  in  favor  of  an  intervener.  Plaintiffs 
appeal. 

Stone  <&  Gamble^  for  appellants. 

Z.  Kinkeady  for  appellees. 

Beck,  J. — I.  It  appears  probable,  in  view  of  the  allega- 
tions of  the  petition,  that  the  action  was  commenced  at  law. 
It  seems  to  have  been  conducted  and  tried,  and  is  now 
regarded  by  the  parties,  as  an  action  in  chancery,  triable  de 
novo  in  this  court.  It  will  be  so  regarded  in  the  disposition 
of  it  here.  The  petition  seeks  to  recover  the  lands,  and  dam- 
ages for  rents  and  profits,  and  for  timber  taken  by  defendants. 
The  plaintiffs  claim  as  the  heirs  at  law  of  E.  H.  Baker,  who 
died  seized  of  the  land.  The  defendants  claim  the  lands 
under  a  tax  sale  and  deed.  Yina  McBride  intervenes,  claim- 
ing to  have  acquired  title  to  the  lands  under  an  execution 
sale  thereof,  on  a  judgment  against  defendants,  and  a  sheriff's 
deed  executed  in  pursuance  thereof.  •  The  case  is  presented 
to  us  in  fifteen  separate  printed  volumes  or  pamphlets,  vary- 
ing from  two  to  seventy-five  pages.  These  contain  the 
abstract,  amended  abstract  and  additional  abstracts  of  the 
record,  motions  and  amended  motions,  and  arguments  of 
counsel  upon  the  various  aspects  of  the  case.  The  motions 
are  to  strike  portions  of  the  plaintiff's  abstract,  and  to  affirm 
1-  appbal:  the  judgment  of  the  court  below,  and  were  sub- 
Boiw  wuich      mitted  for  decision  with  the  case.     We  find  it 

become  Im-  ,  .  /.         -i 

maceriai.  unnecessary  to  pass  upon  these  motions,  for  the 
reason  that,  in  our  opinion,  the  judgment  of  the  circuit  court 
oucrht  to  be  afiirmed  on  the  merits,  in  consideration  of  the 
facts  shown  by  plaintiff's  abstracts,  and  not  disputed,  but 
admitted  in  argument  by  counsel  on  both  sides. 

II.     It  is  shown  that  plaintiffs    claim  under  the  patent 
title,  and  that  defendants'  and  the  intervener's  title  is  based 
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upon  a  tax  deed  made  upon  an  assessment  and  sale  of  the 
lands  for  taxes,  while  they  were  owned  and  held  by  plaintiffs' 
ancestor.     The  decision  of  the  case  turns  wholly  upon  the 
validity  of  the  tax  title  under  which  defendants  claim.     The 
grounds  upon  which  the  objections  urged  by  plaintiffs  to  the 
tax  title  are  based  are  these:     The  lands  were  taxed  to  plaint- 
iffs' ancestor.     They  were  sold  for  delinquent  taxes,  and,  in 
1881,  at  the  time  prescribed  by  the  statute,  a  treasurer's  deed 
was  executed  to  the  assignee  of  the  purchaser.     In   1885 
another  treasurer's  deed  was  made  to  the  same  person,  for 
what  reason  we  need  not  inquire.     These  deeds,  it  is  insisted, 
are  void,  upon  the  ground  that  the  notice  of  the  expiration 
of  the  time  for  redemption  required  by  Code,  §  894,  was  not 
lawfully  given.     Whether  this  position  be  sound  as  to  the 
first  deed  we  will  now  proceed  to  inquire.     Code,  §  894,  pro- 
vides for  notice  of  the  expiration  of  the  time  for  redemption, 
and  the  service  thereof,  in  the  following  language:     "After 
the  expiration  of  two  years  and  nine  months  after  the  date 
of  sale  of  the  land  for  taxes,  the  lawful  holder  of  the  certifi- 
cate of  purchase  may  cause  to  be  served  upon  the  person  in 
possession  of  such  land  or  town  lot,  and  also  upon  the  person 
in  whose  name  the  same  is  taxed,  if  such  person  resides  in 
the  county  where  the  land  is  situated,  in  the  manner  provided 
by  law  for  the  service  of  original  notices,  a  notice  signed  by 
him,  his  agent  or  attorney,  stating  the  date  of  sale,  the 
description  of  the  land  or  town  lot  sold,  the  name  of  the  pur- 
chaser, and  that  the  right  of  redemption  will  expire,  and  a 
deed  for  said  land  be  made,  unless  redemption  from  such  sale 
be  made  within  ninety  days   from   the   completed   service 
thereof.     Service  may  be  made  upon  non-residents  of  the 
county  by  publishing  the  same  three  times  in  some  newspa- 
per printed  in  said  county,  and  if  no  newspaper  is  printed  in 
said  county,  then  in  the  nearest  newspaper  published  in  this 
state.     But  any  such  non-resident  may  file  with  the  treasurer 
of  the  county  a  written  appointment  of  some  resident  of  the 
county  where  his  lands  or  lots  are  situated,  as  agent  upon 
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whom  service  shall  be  made,  and  in  snch  case  personal  serv- 
ice of  such  notice  shall  be  made  npon  said  agent.  Service 
shall  be  deemed  completed  when  an  affidavit  of  the  service 
of  said  notice,  and  of  the  particular  mode  thereof,  dnlj 
signed  and  verified  by  the  holder  of  the  certificate  of  pur- 
chase, his  agent  or  attorney,  shall  have  been  filed  with  the 
treasurer  authorized  to  execute  the  tax  deed.  Such  affidavit 
shall  be  filed  by  said  treasurer,  and  entered  upon  the  records 
of  his  office,  and  said  record  or  affidavit  shall  be  presumptive 
evidence  of  the  completed  service  of  notice  herein  required, 
and,  until  ninety  days  after  the  service  of  said  notice,  the 
right  of  redemption  from  such  sale  shall  not  expire.  •  •  *  " 
When  the  notice  of  expiration  of  the  time  for  redemption 
was  given,  plaintiff's  ancestor,  to  whom  the  lands  were  taxed, 

did  not  reside  in  the  county.     The  lands  at  that 
deeti:  notice     time  were  in  the  possession  of  one  Wakefield.    A 

to  redeem :  * 

evideuceof      notice  was  served  upon   plaintiffs'  ancestor  by 

proof  of  serr-  r         r  j 

uoii  fi^*^"*^  publication,  which  counsel  for  plaintiffs  insist  is 
deed.  insufficient,  for  the  reason  that  proof  of  service 

thereof  is  shown  alone  by  the  affidavit  of  the  publisher  of  the 
newspaper  in  which  it  was  printed,  and  not  by  the  affidavit 
of  the  holder  of  the  certificate,  his  agent  or  attorney,  as 
required  by  Oode,  §  894.  Such  an  affidavit  was  not  found 
in  the  proper  custody,  or  elsewhere,  nor  was  any  record 
thereof  found.  The  deed  operates  as  presumptive  evidence 
that  tlie  notice  was  given.  (Oode,  §  897;  Fuller  v.  Arm- 
strong^  53  Iowa,  683.)  There  is  no  evidence  before  us  con- 
tradicting the  presumption  created  by  the  deed,  unless  the 
fact  that  no  affidavit  or  proof  of  service  made  by  the  holder 
of  the  certificate  is  found  either  upon  the  files  or  upon  the 
record  is  such  evidence.  If  this  fact  is  to  be  regarded  as 
evidence  contradicting  the  presumption  raised  by  the  deed, 
— a  question  we  do  not  decide, — such  evidence  is  overcome 
by  positive  and  direct  testimony  which  we  find  in  the  record, 
showing  that  the  affidavit  of  the  holder  of  the  certificate, 
making  due  proof  of  service  of  the  notice,  was  filed,  which  is 
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supported  by  corroborating  evidence.  We  have,  then,  the  pre- 
sumption arising  on  the  deed,  together  with  the  positive  and 
direct  evidence  of  the  fact  that  the  required  affidavits  were 
filed,  which  outweigh  any  inference  arising  from  the  absence 
of  the  affidavits  from  the  tiles,  and  the  fact  that  no  record 
thereof  was  made  or  is  found.     But  counsel  for  plaintiffs 
insist  that  the  record  of  the  case  shows  that  the  notice' pub- 
lished  in    the   newspaper  was   not   addressed  to  plaintiffs' 
ancestor  by  his  correct  name,  E.  S.  Baker,  and  in  fact  was 
addressed  to  H.  Baker,  and  that,  for  this  misnomer,  the  notice 
is  void.     Let  counsel's  position  be  admitted  for  the  purpose 
of  the  case.     The  deed  raises  the  presumption  that  a  lawful 
notice  was  given.     Such  notice  need  not  be  by  publication 
exclusively,  but  may  be  served  personally.     The  language  of 
Code,  §  894,  authorizing  such  notice,  does  not  prescribe  that 
personal  service  may  not  be  made.     It  prescribes  that  the 
notice  shall  be  served  in  the  manner  provided  for  the  service 
of  original  notices  in  actions  at  law,  which  may  be  either  by 
publication  or  upon  the  person,  according  to  the  residence  or 
non-residence  of  defendant,  and  the  fact  that  he  is  not  found 
in  the  county.     If  the  land-owner  is  found  in  the  county,  the 
notice  of  expiration  of  the  time  for  redemption  may  be  per- 
sonally served  upon  him.     The  presumption  of  the  tax  deed 
is  not  exclusively  restricted  to  service  by  publication,  but  is 
of  lawful  service  in  either  form  authorized  by  law.     The  pre- 
sumption is  not  overcome  by  any   evidence   in    the   case; 
indeed,  it  is  not  attempted  to  be  shown  that  there  was  no 
personal  service  of  a  lawful  notice.     On  the  other  hand,  the 
presumption  of  the  deed  is  supplemented  and  supported  by 
positive  and  direct  evidence  that  proof  by  affidavit  was  filed, 
showing  that  the  land-owner,  plaintiffs'  ancestor,  was  served 
personally  in  the  county  while  on  or  near  the  land  in  con- 
troversy.    Upon   these   facts   and    considerations,  the    law 
requires  us  to  hold  that  the  prescribed  notice  was  served,  and 
that  proof  thereof  was  made  and  filed  in  the  manner  pre- 
scribed bylaw. 
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III.  A  notice  to  Wakefield,  the  person  in  possession  of 
the  lands,  as  to  the  form  and  substance  whereof  no  objection 
^ .  is  made,  was  served.     The  proof  of  service  is 

SdavUo?^'  shown  by  the  abstract  as  follows: 
S^Ps^JSr  "  Swan,  May  18,  1881. 

want  ng.  ^^  j  j^^pQ^jy  accept  due,  legal,  timely  and  suffi- 

cient service  of  the  within  notice  on  me,  and  waive  copy. 

"  G.  W.  Wakefield." 

"  State  of  loway  Marion  County — 8S.:  I,  Robert  Ander- 
son, being  duly  sworn,  depose  and  say  that  on  the  17th  day 
of  May,  1881,  Elliott  &  Cathcart  appointed  me  their  agent 
to  serve  the  within  notice  on  Geo.  Wakefield;  that  on  the 
18th  day  of  May  I  served  it  on  him  by  reading  it  to  him  and 
asking  him  to  accept  service,  which  he  did  by  signing  the 
acceptance  on  the  back  of  this  notice. 

"  BOBEKT  AnDEBSOK. 

"  Sworn  to  before  notary  public,  May  28,  1881." 

The  service  is  shown  by  this  proof  to  have  been  made,  in 
the  language  of  the  statute  just  quoted,  <^in  the  manner 
provided  by  law  for  the  services  of  original  notices."  (See 
Code,  §  2603.)  And  the  affidavit  of  service  shows  that  the 
person  making  it  was  the  agent  of  the  holder  of  the  tax-sale 
certificate,  complying  in  this  regard  with  the  requirements 
of  the  statute  above  quoted.  The  record  thus  shows  that  the 
notice  required  was  served  upon  the  person,  and  in  the 
manner,  prescribed  by  statute.  But  the  sufficiency  of  the 
service  of  notice  is  otherwise  shown.  The  deed  is  presump- 
tive evidence  of  the  service  of  notice,  required  by  Code,  § 
894.     {Fuller  v.  Armstrong,  53  Iowa,  683.) 

IV.  The  notice  served  upon  Wakefield,  as  we  infer  from 
the  record,  was  not  found,  but  was  proved  by  copy,  though 

counsel  for  plaintiffs  say  in  their  argument  that 

it  was  found  in  the  proper  place.     It  seems  to 

have  been  lost  from  the  files  of  the  county  officers,  as  we 

understand  the  record.     It  clearly  appears  that  this  was  the 

Vol.  LXXIII— 27 
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case  with  the  notice  directed  to  the  person  to  whom  the  land 
was  taxed,  plaintiffs'  ancestor,  bnt  it  is  not  so  clearly  shown 
as  to  the  notice  to  Wakefield.  If  we  are  correct  in  onr  infer- 
ence on  this  point,  a  copy  of  the  notice  was  proved,  and 
introduced  in  evidence,  by  which  the  service  was  suflSciently 
shown. 

V.  The  statnte  above  quoted  directs  that  the  aflSdavit 
showing  service  shall  be  entered  upon  the  record.     This  was 

not  done.     Upon  this  fact  counsel  for  plaintiffs 

THS  8A  MX. 

base  an  objection,  claiming  that  a  failure  to  com- 
ply with  the  statnte  in  this  regard  invalidates  the  deed. 
The  provision  of  the  statute  upon  which  counsel  rely  directs 
the  treasurer  as  to  the  discharge  of  his  duty,  by  providing 
for  a  record  to  be  made  of  a  paper,  which  it  wisely  provided 
shall  be  preserved  in  that  manner.  Bnt  the  rules  of  the  law 
will  not  defeat  the  rights  of  parties  by  reason  of  the  failure 
of  officers  to  discharge  their  duties  imposed  by  statnte.  The 
section  quoted  cannot  be  construed  to  mean  that  the  record 
alone  shall  be  evidence  of  the  service  of  the  notice.  Bnt, 
indeed,  on  the  other  hand,  it  in  express  language  deelares 
that  "  the  record  or  affidavit  shall  be  presumptive  evidence 
of  the  completed  service  of  notice,"  thus  plainly  providing 
that  the  notice,  as  well  as  the  record,  is  to  be  taken  as  evi- 
dence of  the  fact.  If  the  affidavit  may  be  admitted  in  evi- 
dence when  the  record  exists,  it  surely  may  be  admitted  when 
there  is  no  record,  and  if  the  affidavit  is  admissible  in  evi- 
dence,  if  lost,  it  may  be  shown  by  copy  duly  proved,  under 
familiar  rules  of  the  law.  In  our  opinion,  the  evidence  suffi- 
ciently establishes  that  proof  of  service  of  the  notices  in 
accord  with  the  requirements  of  the  law,  both  as  to  the 
person  in  whose  name  the  land  was  taxed  and  the  person  in 
possession,  was  filed  in  the  proper  office. 

These  considerations  lead  us  to  the  conclusion  that  the  tax 
title  upon  which  defendants  rely  is  valid.  The  judgment  for 
defendants  must  be 

Affibmed. 


DECEMBER  TERM,  1887.  419 


Bisinft  V.  Teabout  et  ftl. 


BisiNO  v.  Teabout  et  al. 

1.  Appeal:  esbob  without  pruuudicb.    Alleged  errors  upon  the  trial 

of  a  branch  of  a  case  on  which  the  appellant  received  all  that  he  asked 
for  could  not  have  prejudiced  him,  and  therefore  cannot  be  considered 
on  appeaL 

2.  Parties  to  Aotions :  psrson  in  pobsbssion  op  note.     The  person 

having  a  promissory  note,  whether  negotiable  or  not,  in  his  xMMsession, 
may  bring  an  action  thereon  in  his  own  name.  (Compare  Younker  v. 
Martin,  18  Iowa,  143,  and  Pearson  v.  Cummings^  28  Id.,  d4o.) 

8.  Judgment:  brrob  in  oohputatiob:  oobbbction  on  appeal.  -An 
error  in  computing  the  amount  of  a  judgment,  whether  made  by  the 
clerk  or  the  court  below,  cannot  be  corrected  in  this  court,  where  no 
motion  was  made  for  that  purpose  in  the  court  below. 

Appeal  from  O^Brien  District  Court. 

Wednesday,  Dboembeb  14. 

Thbbb  are  two  counts  in  the  petition — one  on  a  promis- 
sory note,  and  the  other  on  an  account.  Trial  to  the  court. 
Judgment  for  the  plaintiff  on  the  note,  and  for  the  defend- 
ants on  the  account.    The  latter  appeal. 

Warren  Walker^  for  appellants. 

W.  D.  JBoieSj  for  appellee. 

Sebtebs,  J. — I.  Several  of  the  errors  assigned  and  argued 
by  counsel  relate  to  rulings  having  reference  alone  to  the 

1.  APPKAi.:       account.     As  the  court  found  for  the  defendants 
prejudice.        ou  that  branch  of  the  case,  the  rulings,  however 

erroneous  they  may  be  conceded  to  be,  cannot  be  regarded 
as  prejudicial. 

II.  The  note  is  payable  to  J.  H.  Isilin  &  Co.,  and  is  not 
negotiable.     It  was  indorsed  as  follows: 

2.  PABTiKs  to        "  ^*y  *^®  within  to  G.  M.  Rising,  without 
iWsJSSiT  recourse. 

""^  "^'•-  «  John  H.  Isilin  &  Co. 

«  By  C.  H.  BuLLis." 

The  allegations  of  the  petition  are  simply  denied  by  the 

answer,  which  is  not  verified.     When  the  note  was  offered  in 
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evidence,  the  defendants  objected  to  its  introduction,  on  the 
ground  that  it  was  not  shown  that  the  note  was  the  property 
of  the  plaintiff,  and  no  authority  is  shown  for  the  assign- 
ment thereof,  which  objection  was  overruled.  This  ruling  is 
assigned  as  error.  Mr.  Bullis,  against  the  objection  of  the 
defendant,  testifies,  in  relation  to  his  authority  to  indorse  the 
note,  that  "  Harry  Isilin  left  the  note  and  account  with  me, 
and  left  the  whole  matter  in  my  charge,  to  do  with  it  just  as 
I  deemed  best."  The  admission  of  this  evidence  is  assigned 
as  error.  Conceding  this  last  ruling  to  have  been  erroneous, 
we  do  not  think  it  was  prejudicial,  for  the  reason  that  the 
plaintiff  had  possession  of  the  note,  and  therefore  was  author- 
ized to  bring  suit  thereon  in  his  own  name.  This  was  ruled 
in  iTounJcer  v.  Martin^  18  Iowa,  148,  and  Pearson  v.  Cum-, 
mings^  28  Id.,  345.  It  is  true  that  in  these  cases  the  notes 
were  payable  to  the  order  of  the  payee  therein  named ;  but 
this  difference  is  immaterial,  for  the  reason  that  it  was  held 

■ 

that  the  plaintiff  could  maintain  the  action  because  he  was 
the  holder.  We  need  not  repeat  the  reasoning  of  the  cases 
cited. 

III.  The  amount  due  upon  the  note  was  assessed  by  the 
clerk  under  the  direction  of  the  court,  and  for  such  amount 
3.  judgment:  the    judgment   was  rendered.      The  appellants 

pmatiou:  cor-  iusist  that  the  judgment  was  rendered  for  about 

rection  on  ,  ,   ,_  i  i  ti»    i  •      • 

appeal.  three  dollars  more  than  was  due.     if  this  is  so, 

(which  is  doubtful,)  the  mistake  was  made  by  the  clerk,  and 
the  court  was  not  asked  to  correct  it,  and  therefore  it  cannot 
be  corrected  in  this  court.  (Code,  §  3167.)  Or  if  it  can  be 
said  to  have  been  a  mistake  or  error  of  the  court,  it  cannot 
be  corrected  by  this  court,  for  the  reason  no  motion  was 
made  to  correct  it  in  the  court  below.     (Code,  §  3168.) 

IV.  Evidence  was  introduced  by  the  defendants  tending 

to  show  they  did  not  sign  the  note.     But  such  evidence  is 

not  so  convincing  as  to  justify  us  in  setting  aside  the  finding 

of  the  court. 

Affirmed. 
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1.  Former  Adjudioation:  saicb  pabtibs  abd  ibbubs.    A  former  ad- 

judication binds  the  parties  thereto  in  a  subsequent  action  between 
them  involving  the  same  issues. 

2.  Pablio  Lands :  hebb  possbssion  gitbs  no  titlb.    The  mere  settling 

upon  public  land  and  oocnpancy  thereof  for  a  time  prior  to  an  applica- 
tion to  enter  it  as  a  homestead,  does  not  have  the  effect  to  create  any 
right»  title  or  interest  therein. 

Appeal  from  Ha/nrUcn  District  Court — Hon.  0.  H.  Lewis, 

Judge. 

Action  in  equity  to  determine  the  ownership  of  certain 
real  estate.    Judgment  for  the  defendant,  and  plaintiff  appeals. 

S.  H.   Cochran^  for  appellant. 

E.  S.  Bailey^  for  appellees. 

Sbbvebs,  J. — The  petition  states  that  the  plaintiff  settled 
upon  the  N.  J  of  the  N.  E.  \,  the  N.  E.  J  of  the  N.  W.  J, 
and  the  S.  W.  \  oi  the  N.  E.  J,  of  section  15,  in  township  78 
N.,  range  44  W.,  in  Harrison  county,  Iowa,  in  April,  1867, 
and  then  commenced  improving  and  cultivating  the  Bame, 
with  a  view  of  obtaining  the  title  thereto  under  the  pre- 
emption or  homestead  laws  of  the  United  States,  and  that  on 
the  8th  day  of  July,  1872,  he  made  an  application  to  enter 
said  land  at  the  United  States  land-office,  and  on  the  14th 
day  of  September,  1872,  received  the  duplicate  receipt  of  the 
register  thereof  for  the  entry  of  such  land  under  the  act  of 
congress  to  secure  homesteads  to  actual  settlers  on  the  public 
domain;  that  he  presented  the  register's  certificate  to  the  re- 
ceiver of  the  land-office,  and  paid  him  $14,  in  full  of  all  legal 
charges  for  said  land;  that  the  receiver  wrongfully  refused  to 
give  the  plaintiff  a  duplicate  receipt,  on  the  ground  that  the 
Chicago,  Bock  Island  and  Pacific  Kailroad  Company  pre- 
tended to  have  some  claim  thereto;  that  in  January,  1875, 
he  again  tendered  all  legal  fees  to  such  receiver,  and  was 
wrongfully  informed  by  the  receiver  that  the  Cedar  Bapids 
&   Missouri    Biver  Bailroad    Company  pretended  to  have 
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some  claim  to  said  land;  that  at  the  time  the  plaiatift' settled 
upon  said  land,  and  at  all  times,  he  has  been  legally  entitled 
to  the  possession  thereof  under  the  homestead  laws  of  the 
United  States.  The  relief  asked  is  that  the  plaintiff's  title 
to  said  land  be  quieted.  The  defendant  answered  the 
petition,  and  disclaimed  any  interest  in  the  IS.  E.  ^  of 
the  N.  E.  ^  of  said  section  15,  and,  as  to  the  residue, 
claims  title  under  the  Cedar  Kapids  &  Missouri  £iver  Eail- 
road  Company,  to  whom  the  land  was  granted,  as  the  defend- 
ant claims,  under  the  acts  of  Congress  known  as  the  "  railroad 
land  grants."  It  is  stated  in  the  answer  that  said  lands  were 
duly  selected  by  the  railroad  company,  and  the  selection  of 
the  N.  W.  i  of  the  N.  E.  J,  and  the  N.  E.  ^  of  the  N.  W.  J, 
was  approved  by  the  secretary  of  the  interior  on  the  18th 
day  of  July,  1868,  and  that  the  S.  W.  j^  of  the  N.  E.  j^  was 
selected  by  said  company,  and  on  the  2d  day  of  September, 
1872,  the  same  was  approved  by  said  secretary,  and  thereby 
the  title  to  said  lands  vested  in  said  railroad  company  in  pur- 
suance of  said  acts  of  congress.  A  prior  adjudication  is 
also  pleaded  by  the  defendant,  and  it  asks  that  its  title  to 
said  lands  be  quieted. 

I.  When  the  plaintiff  applied  to  the  land-office  in  July, 
1872,  and  claimed  the  right  to  enter  the  land  as  a  homestead 
under  the  act  of  congress,  he  only  sought  to  enter  the  N.  E. 
^  of  said  section  1 5. '  Therefore,  as  he  never  sought  to  enter  the 
N.  E.  ^  of  the  N.  W.  ^  of  said  section,  his  right  and  title  thereto 
have  failed,  and  that  tract,  and  also  the  one  to  which  the 
defendant  disclaimed  any  title,  cannot  be  regarded  as  being 
in  controversy  in  this  action. 

II.  We  find  that  the  right  and  title  to  the  S.  W.  ^  of  the 
N.  E.  ^  of  said  section  was  in  controversy  in  Blair  Town 
1  FORMSB  ad-  ^^  ^  Land  Co.  v.  KUtermgham^  43  Iowa,  462. 

same*parttes    ^^^  parties  in  that  action  were  the  same  as  in 
and  issues,      ^.y^^    rpj^^  issues  in  that  case  are  the  same  as  in 

this,  and  therefore  the  adjudication  in  that  case  barred  the 
right  to  litigate  the  same  question  again. 
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III.     As  to  the  remaining  tract,  it  will  be  observed  that 
the  plaintiff  made  an  application  to  enter  it  as  a  homestead 

in  1872.     It  is  suffisient  to  say  that,  at  that  time, 

2.  PUBLIC 

lands:  mere     the  land  did  not  belonff  to  the  United  States,  bat 

possession  o  ' 

gives  notiue.  ^^^^^  ^he  title  had  vested  in  the  railroad  company 
under  the  railroad  grants,  unless  the  occupancy  of  the  land, 
which  commenced,  it  will  be  conceded,  in  1867,  vested  in 
him  some  equity  or  right  to  the  land  under  some  act  of  con- 
gress. Our  attention  has  not  been  called  to  such  an  act,  and 
we  know  of  none.  Prior  to  the  time  the  application  was  made 
to  enter  the  land  as  a  homestead,  the  plaintiff  was  in  posses- 
sion by  sufferance  merely,  and  it  did  not  have  the  effect  to 
create  in  him  any  right,  title  or  interest.  Nothing  that  was 
said  by  the  local  land-officers  could  in  any  manner  prejudice 

the  rights  of  the  railroad  company. 

Affirmed. 


EOK   V.    SWENNUHSON. 

1.    Tax  Sale;  to  hortgagbr:  dbbd  invalid  as  against  pubohaseb      I  73  4281 
UNDBB  HOBTGAQB.    The  holder  of  a  first  mortgage  on  land  bid  in  the        -        - 
the  land  at  tax  sale.    Afterwards  he  foreclosed  his  mortgage  and        hob  264, 
assigned  his  judgment  to  plaintiff,  who  caused  the  land  to  be  sold  there-       I  78  4^ 
under,  and  himself  became  the  purchaser,  and  in  due  time  the  sheriff 
executed  to  him  a  deed  therefor.    The  defendant  herein  became  the 
owner  of  the  certificate  of  purchase  at  tax  sale  by  assignment  from  the 
mortgagee,  and  thereon  a  treasurer's  deed  was  issued  to  him.    Held 
that  neither  the  mortgagee  nor  one  claiming  under  him  could  thus,  by 
means  of  a  tax  deed,  defeat  the  title  of  the  mortgagor,  or  of  the  purchaser 
under  the  mortgage.    (Fair  v.  Brown,  40  Iowa,  209,  and  Garrettson  v. 
Scqfleld,  44  Id.,  85;  followed  in  principle.) 

Appeal  from  OhioJcasa/w  Dzstriot  Ootcrt — Hon.  L.  O.  Hatoh, 

Judge. 

Wednesday,  Deoembeb  14. 

This  was  an  aetion  in  equity  to  set  aside  a  treasurer's  deed 
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of  certain  lands,   and   qaiet   plaintiff's   title  thereto.     The 
judgment  was  for  plaintiff,  and  defendant  appeals. 

A,  G*  Bot/IoHj  for  appellant. 
Hiram  Shaver^  for  appellee. 

Reed,  J.— On  the  27th  of  May,  1878,  Ole  J.  Overwold, 
who  was  then  the  owner  of  the  premises  in  controversy,  exe- 
cuted to  S.  Swennumson  a  mortgage  to  secure  an  indebted- 
ness of  $1,200.  On  the  30th  of  March,  1881,  Swennumson 
recovered  a  judgment  against  Overwold  foreclosing  said  mort- 
gage, and  on  the  same  day  he  assigned  said  judgment  to 
plaintiff.  In  February,  1885,  plaintiff  caused  the  premises 
to  be  sold  on  special  execution  issued  on  such  judgment,  and 
bid  them  in  for  the  amount  of  the  indebtedness,  and  costs; 
and  on  the  7th  of  April,  1886,  the  sheriff  executed  a  deed  to 
to  him  under  said  sale.  On  the  10th  of  November,  1879, 
the  property  was  sold  by  the  county  treasurer  for  the  delin- 
quent taxes  of  1878,  and  was  bid  in  by  Swennumson;  and  on 
the  23d  of  March,  1883,  he  assigned  the  certificates  of  pur- 
chase to  John  J.  Swennumson,  to  whom  the  treasurer  gave  a 
deed  on  the  13th  of  September,  1884;  and  he  subsequently 
gave  to  defendant  a  conveyance  of  the  premises. 

It  will  be  observed  that  S.  Swennumson  was  the  owner  of 
the  mortgage  when  he  bid  in  the  premises  at  tax  sale,  and 
that  he  still  held  the  certilicates  of  purchase  when  he  assigned 
the  judgment  of  foreclosure  to  plaintiff.  One  of  the  grounds 
upon  which  plaintiff  demands  relief  against  the  tax  deed  is 
that,  as  Swennumson  had  the  riglit  to  pay  the  taxes  for  the 
protection  of  his  security,  his  purchase  at  the  tax  sale  should 
be  regarded  merely  as  a  payment  of  them,  made  for  that  pur- 
pose, and  consequently  neither  he,  nor  any  person  holding 
under  him,  could  acquire  title  under  the  certificates;  and  we 
think  this  position  should  be  sustained.  It  was  held  in  Fair 
0.  Brown^  40  Iowa,  209,  and  Oarrettson  v,  Scofield^  44  Iowa, 
35,  that  a  junior  mortgagee  cannot,  by  bidding  the  property 
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in  at  tax  Bale,  acquire  title,  aad  thereby  dofeat  the  senior 
morto:a<re:  and  in  the  former  case  it  is  said  that  he  cannot  bv 
that  means  acqaire  title  as  against  the  mortgagor.  The  gronnd 
of  the  holding  is  that,  as  the  party  had  the  right  to  pay  the 
taxes  for  the  protection  of  his  security,  it  would  be  inequita- 
ble to  permit  him  to  acquire  title  by  {Purchasing  the  property 
for  the  delinquent  taxes,  and  thereby  defeat  the  lien  of  the 
senior  mortgage,  and  cast  upon  the  mortgagor  the  weight  of 
both  his  own  and  the  senior  lien.  Plaintiff's  equities  are 
equally  as  strong  as  would  be  those  in  favor  of  a  senior  mort- 
gagee or  the  mortgagor.  He  in  fact  stands  in  the  place  of 
the  latter,  for  by  his  purchase  under  the  foreclosure  he 
acquired  all  his  estate  and  rights  in  the  land. 

The  judgment  of  the  district  court  will  be 

Affibmbd. 


Wadswobth  &  Co.  V.  The  First  Nat.  Bank  of  Indianola. 


78    42&! 

90  laSj 


1.  Appeal:  practicb:  iNDBFiNiTBAssiONMBNT  OP BBROB8.  ErroFs  not  '93^00 
OBsigQed  with  the  exacbnesa  reqaired  by  §  B207  of  the  Code  will  not  be  I  ts  425 
coiiBidered  in  this  court.    (See  opinion  for  examples.)  ' 

2.    :   — — :   BILL  of  exceptions:   ETIDBNCB  CBRTrFIBDTOOLATB. 

The  translation  of  the  sh^rt-hand  notes  of  OFidence,  duly  certified  by 
the  judge,  may  be  re^rded  as  having  the  effact  of  a  bill  of  exceptions; 
but,  to  have  that  effect,  it  must,  like  a  bill  of  exceptions,  be  so  certified 
within  the  time  prescribed  by  the  order  of  the  court  for  filing  a  bill  of 
exceptions;  (Code,  §  2n31;)  and  evidence  certified  after  such  time 
becomes  no  part  of  the  record.    (See  cases  cited  in  opinion. ) 

Appeal  from  Warren  District  Court — Hon.  O.  B.  Ayres, 

Judge. 

Wbdnesday,  Dboekbbb  14. 

Action  upon  a  bank  check.     There  was  a  judgment  upon 
a  verdict  for  defendant.     Plaintiffs  appeal. 

Bryan^  Seevera  c&  Stewart,  for  appellants. 

W.  H.  Berry  and  MUohell  <6  Dudley,  for  appellee. 
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Beck,  J. — I.  The  assignment  of  errors  is  in  the  following 
language:     "(1)   The    court    erred    in    rejecting  evidence 

1.  appeal:  offered  by  the  plaintiffs,  as  shown  by  the  record. 
Seaaite^as-*^"  (2)  The  court  erred  in  admitting  evidence 
erroref"  °      objected  to  by  plaintiffs,  as  shown  by  the  record. 

(3)  The  court  erred  in  overruling  plaintiff's  motion  to  direct  a 
verdict  for  the  plaintiffs.  (4)  The  court  erred  in  refusing  to 
give  each  of  the  instructions  asked  for  by  the  plaintiffs.  (5) 
The  court  erred  in  giving  each  of  the  instructions  given  on 
its  own  motion.  (6)  The  court  erred  in  overruling  the 
plaintiffs'  'motion  for  a  new  trial.  (7)  The  court  erred  in 
rendering  judgment  against  the  plaintiffs."  The  first,  second, 
fourth,  fifth  and  sixth  assignments  are  not  as  specific  as  the 
case  will  allow,  and  fail  to  point  out  the  very  errors  objected 
to,  and,  in  this  regard,  violate  the  requirements  of  Code  § 
3207.  Tliese  assignments  we  cannot,  therefore,  consider. 
(See  Wood  v.  Whitton^  66  Iowa,  295,  and  cases  cited.) 

II.  The  third  and  seventh  assignments  are  based  upon 
the  consideration  that  the  evidence  is  not  sufficient  to  sup- 

2.  — : :   port  the  verdict.     The  abstract  shows  that  the 

ti(xi8:  ey\-^   evidence  was  taken  by  a  short-hand  writer,  who, 

deuce  certi-  •  ^  •        %  .  ./.    t  ij»iii 

fled  too  late,  within  the  proper  time,  certified  and  filed  the 
short-hand  notes.  By  an  order  of  the  court,  the  plaintiffs 
had  ninety  days  to  prepare  and  file  a  bill  of  exceptions, 
which  was  filed  within  that  time,  but  does  not  certify  the 
evidence.  After  the  expiration  of  the  time,  the  translation 
of  the  short-hand  notes  was  certified  by  the  judge  and  filed. 
Defendant  moves  this  court  to  strike  out  that  part  of  the 
abstract  containing  the  evidence,  on  the  ground  that  the 
abstract  shows  that  it  was  not  certified  within  the  time 
required  by  law.     The  motion  must  be  sustained. 

The  translation  of  the  short-hand  notes  of  evidence,  duly 
certified  by  the  judge,  may  be  regarded  as  having  the  effect 
of  a  bill  of  exceptions.  But  it  must  be  certified  by  the 
judge  during  the  time  or  within  the  time  prescribed  by  the 
order  of  the  court.     (Oode,  §  2831.)     As  the  evidence  was 
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not  certified  by  the  judge  and  filed  within  the   time   pre-. 

scribed  by  the  order  of  the  district  court,  it  constitutes  no 

part  of  the  record,  and  must  be  stricken  out.     (^McCarthy  v. 

Watrousy  69  Iowa,  260;  Gibbs  v.  Buckz^ighamy  48  Id.,  96; 

Harrison  v.  Charlton^  42  Id.,  573;  Lynch  v.  Kennedy ^  Id., 

220.)     The  motion  to  strike  being  sustained,  no  part  of  the 

evidence  is  left  in  the  record.     The  third  and  seventh  assign* 

ments  of  error  have,  therefore,  no  support  in  the  record. 

There  remains  nothing  for  consideration  in  the  case. 

The  judgment  of  the  district  court  must  be 

Affismsd. 


Edmonds  t.  Edmonds  bt  al. 

1.  Guardian:  bond  to  sboubb  thbbb  wabds:  action  bt  one: 
▲mount  of  bboovbrt.  When  a  iraardian^s  bond  is  for  the  benefit  of 
several  wards,  neither  of  them  is  entitled  to  recover  as  against  the  sure- 
ties more  than  one-third,  or  his  pro  rata  share,  of  the  penalty.  (Com- 
paze  Hooka  v.  Evans,  63  Iowa,  52,  and  Knox  p.  Ktams,  ante^  286. 

Appeal  from  Benton   District   CovH — Hon.    James  D. 

GiFFBN,  Judge. 

WSDNSSDAT,   DbOEMBEB   14. 

Action  on  a  guardian's  bond.  There  was  a  verdict  and 
judgment  for  plaintiff,  and  the  sureties  on  the  bond  appeal. 

Nichols  (&  Bumhamy  for  appellants. 

Gilchrist  <&  Hames^  for  appellee. 

Reed,  J. — ^The  penalty  of  the  bond  sued  on  is  $4,000,  and 
it  was  given  for  the  benefit  of  three  wards.  The  sureties 
pleaded  that  an  action  had  been  brought  on  the  bond  by  the 
present  guardian  of  the  other  two  wards,  and  that  there  had 
been  a  recovery  in  that  action  of  $3,546.04.  The  district 
court  sustained  a  demurrer  to  the  division  of  the  answer  in 
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which  those  facts  were  pleaded.  The  position  urged  by 
counsel  for  the  appellants  is,  that  as  there  has  already  been  a 
recovery  on  the  bond  for  that  amount,  and  as  the  sureties 
cannot  be  held  for  any  greater  amount  than  the  penalty, 
plaintiff  is  not  in  any  event  entitled  to  recover  more  than  the 
difference  between  the  penalty  and  the  amount  of  that'judg- 
ment.  We  held  in  Hooks  v.  Evans^  68  Iowa,  52,  and  Kn^ 
V.  Keams^  ante^  p.  286,  (which  is  the  cause  in  which  the 
former  recovery  was  had,)  that  when  the  bond  is  for  the  ben- 
efit of  several  wards,  and  the  defalcation  is  for  an  amount  in 
excess  of  the  penalty,  neither  of  them  is  entitled  to  recover 
as  against  the  sureties,  more  than  his  pro  ratu  share  of  the 
penalty.  It  may  be  that  it  follows  logically  from  that  hold- 
ing that  each  ward  would  in  such  case  be  entitled  to  recover 
the  full  amount  of  his  pro  rata  share  of  the  penalty,  regard- 
less of  the  fact  that  the  others  had  already  recovered  an 
amount  in  excess  of  their  share.  But  we  need  not  go  into 
that  question,  for,  if  the  correctness  of  that  proposition 
should  be  admitted,  the  ruling  of  the  district  court  on  the 
demurrer  could  not  be  sustained.  Plaintiff  was  seeking  to 
recover,  and  by  the  judgment  was  permitted  to  recover,  an 
amount  considerably  in  excess  of  one-third  of  the  penalty  of 
the  bond.  Under  the  division  of  the  answer  to  which  the 
demurrer  was  sustained,  defendants,  while  they  were  not 
entitled  to  the  full  measure  of  relief  demanded,  were  entitled 
to  some  relief  against  plaintiff's  claim.  The  demurrer  should 
therefore  have  been  overruled. 

The  other  questions  in  the  case  are  disposed  of  in  Knox 
V.  KearnSy  supra.  Bevebsed. 
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Wilson  v.  Smith  bt  al.  ^!^  ^*^* 

1.  Statute  of  Frauds:  psomisb  to  pat  another's  dbbt:  what  is 
NOT.  One  of  several  defendants  in  an  action,  being:  dissatisfied  with 
the  judgment  rendered,  orally  promised  a  co-defendant  that,  if  he  would 
appeal,  he  would  pay  half  of  the  attorney's  fees.  Held  that  this  was 
not  a  mere  promise  to  pay  the  debt  of  the  co-defendant,  but  his  own 
debt,  since  he  hoped  himself  to  be  benefited  by  the  appeal,  and  it  is 
immaterial  whether  or  not  he  could  have  taken  any  advantage  from  an 
appeal  to  which  he  was  not  a  party. 

Appeal  from  Harrison  District  Court — Hon.  G.  W.  Wake- 
field, Judge. 

Wbdnbsdat,  Dbcbhbbb  14. 

The  defendants,  Joseph  H.  Smith  and  0.  S.  Parker,  are 
executors  of  the  estate  of  Ezra  Perry,  deceased.  The  plaint- 
iff, Allen  Wilson,  filed  a  claim  against  the  estate  for  money 
paid  as  attorney's  fee  in  an  action  of  Annis  Mitchell  v, 
Allen  Wilson  et  al.  The  claim  was  allowed,  and  the  defend- 
ants appeal. 

Joseph  H.  Smithy  for  appellants. 
H.  H,  Roadifer^  for  appellee. 

Adams,  Ch.  J. — The  fact  appears  to  be  that  Annis  Mitch- 
ell brought  an  action  to  establish  a  boundary  line,  and  made 
defendants,  not  only  this  plaintiff,  Allen  Wilson,  but  the 
deceased,  Ezra  Perry,  and  one  other  person.  From  the  judg- 
ment establishing  the  boundary,  the  defendant,  Allen  Wil- 
son, (present  plaintiff,)  appealed.  The  evidence,  we  think, 
tends  to  show  that  Perry  also  felt  aggrieved  by  the  judg- 
ment, and  desired  that  an  appeal  should  be  taken,  and  told 
Wilson  that  he  would  pay  one-half  of  the  cost  of  the  appeal. 
His  promise  to  pay,  however,  was  a  mere  verbal  promise, 
and  the  defendants  insist  that  it  was  merely  a  promise  to  pay 
the  debt  of  another,  and  was  therefore  within  the  statute  of 
frauds.     But,  in  our  opinion,  the  promise  was  made  by  the 
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deceased,  not  with  the  view  of  benefiting  Wilson  alone,  but 
with  the  view  of  benefiting  himself  also.  We  have  no  doubt 
that  the  deceased  thought  that  a  reversal  would  give  him,  as 
well  as  Wilson,  a  different  and  more  favorable  boundary  line. 
Whether  such  would  have  been  the  result  of  a  reversal  upon 
Wilson's  appeal  alone,  we  need  not  determine.  It  is  sufli- 
cient,  we  think,  that  the  decedent  expected  to  secure  a  bene- 
fit and  entered  into  the  contract  with  a  view  to  such  result. 
It  is  quite  possible  that  Wilson  would  not  have  appealed  but 
for  the  promise  made  by  the  deceased.  It  is  certain  that 
the  amount  of  Wilson's  interest  involved  could  hardly  be 
said  to  justify  it.  In  making  the  promise,  it  was  for  the 
deceased  to  judge  whether  he  would  be  benefited  or  not,  and 
we  do  not  think  that  his  estate  can  escape  liability,  even  if 
it  should  appear  that  he  was  mistaken.  We  think  that  the 
promise  was  made  with  a  view  to  securing  a  benefit,  and  that 
we  must  assume  that  the  appeal  was  prosecuted  in  part  for 
his  supposed  benefit,  if  it  was  not  originally  taken  at  his 
instance. 

In  our  opinion  the  claim  was  properly  allowed. 

Affirmed. 


Bbown  bt  al.  v.  Bbown  et  al. 

1.  Ezeoation;  balb  of  land  owkbd  bt  one  not  a  party:  fat* 
MBNT  OF  HIS  DEBT:  SUBROGATION.  A.  and  B.  each  owned  an  undi- 
vided two-fifths  of  two  tracts  of  land,  and  they  owed  a  joint  debt  to  C, 
and  another  joint  debt  to  D.  They  united  in  mortgeiging  their 
foot^fifths  interest  in  one  tract  to  C,  and  in  the  other  tract  to  D. 
Subject  to  these  moitga^fes,  A.  also  mortgaged  his  two-fifths 
interest  in  both  tracts,  and  some  other  land,  to  E.  C.  and  D.  Each 
had  a  decree  of  foreclosure,  and  the  attorneys,  in  preparing  the  de- 
cree in  foreclosing  E.'s  mortgage,  conceived  the  idea  that  all  three 
decrees  could  be  satisfied  by  one  sale,  and  they  accordingly  drew  it  so  as 
to  provide  that  there  should  be  first  sold  the  fo'ir-fifths  of  the  one  tract, 
and  the  proceeds  applied,  first,  in  payment  of  C,  and  any  excess  in 
payment  of  E.,  and  that  there  should  then  be  sold  the  undivided  four- 
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fifths  of  the  other  tract,  and  the  proceeds  applied,  first,  to  the  payment 
of  D.,  and  any  excess  in  the  payment  of  E.;  and  a  sale  was  made 
accordingly,  and  £.  was  the  pardhaser.  Held  that,  as  B.  was  not  a 
party  to  the  decree  under  which  the  sale  was  made,  his  two- fifths  could 
not  he  aifected  thereby,  even  though  the  sale  was  to  pay  his  own  debt; 
but  that,  since  by  the  sale  E.  had  paid  the  debts  of  A.  and  B.  to  C.  and 
D.,  equity  required  that  the  whole  sale  be  set  aside,  and  that  E.  be  sub- 
rogated to  the  rights  of  G.  and  D.  under  Iheir  decrees  against  A.  and  B. 

Appeal  from  Louisa  District  Court — Hon.  A.  H.  Stuts- 

KAsr,  Judge. 

Wbdnbsdat,  Dbobmbeb  14. 

AcnoN  for  an  inj  unction  to  restrain  the  defendant  J.  C« 
Smith  from  ezecnting  a  sheriff's  deed  in  such  a  way  as  to 
purport  to  cover  more  than  two-fifths  of  certain  real  estate. 
The  defendant  James  Brown  was  the  purchaser  at  the  execu- 
tion sale,  and  is  the  holder  of  the  certificate  of  sale.  He 
files  a  cross-petition,  and  prays  that,  if  the  conveyance  by 
sheriff's  deed  be  limited  to  two-fifths  of  the  property,  the 
sale  be  set  aside,  and  he  be  decreed  to  be  the  owner  by  sub- 
rogation of  certain  judgments  which  were  satisfied  in  form 
by  money  paid  by  him  in  pursuance  of  the  sale.  The  court 
rendered  a  decree  virtually  setting  aside  the  sale,  and  grant- 
ing the  defendant  the  relief  prayed  for  by  him  in  his  cross- 
petition.     The  plaintiff  appeals. 

Power  <6  Huston^  for  appellant. 

Newman  dk  Blake^  for  appellee. 

Adams,  Oh.  J. — ^The  controversy  in  this  case  grows  out  of 
an  irregularity  in  the  foreclosure  of  a  mortgage,  and  of  a 
sale  made  in  pursuance  thereof.  The  decree  provides  for 
the  sale  of  a  larger  interest  than  was  covered  by  the  mort- 
gage. It  provides  for  the  sale  of  four-fifths  of  certain  land, 
while  the  mortgagor  owned  only  two-fifths,  and  the  decree 
was  so  drawn  as  to  lead  to  an  inference  that  the  intention 
was  that  a  two-fifths  interest  belonging  to  the  plaintiff  should 
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be  sold  in  connection  with  the  mortgagor's  interest.  Tlie 
defendant  brings  this  action  for  the  purpose  of  limiting  the 
conveyance  expressly  by  its  terms  to  the  two-fifths  interest 
owned  by  the  mortgagor,  in  order  that  no  cloud  may  be  cast 
upon  his  own  interest,  or  his  title  be  in  any  way  embarrassed. 
The  irregularity  grew  out  of  a  desire  on  the  part  of  attorneys 
to  accomplish  by  one  execution  sale  what  could  not  properly 
be  thus  accomplished.  The  mortgagor  in  the  mortgage  fore- 
closed, as  above  mentioned,  was  one  Joshua  Brown.  He  and 
the  plaintiff  J.  K.  Brown  each  owned  an  undivided  two- 
fifths  of  the  tracts.  They  owed  a  joint  debt  to  one  Dee,  and 
another  joint  debt  to  one  Boner.  They  united  in  mortgag- 
ing their  four-fifths  interest  in  one  tract  to  Dee,  and  in  the 
other  tract  to  Boner.  Dee  and  Boner  had  each  obtained  a 
decree  of  foreclosure.  The  mortgage  in  question,  under 
which  the  sale  was  made,  was  executed  to  James  Brown  by 
Joshua  Brown  and  wife  alone.  It  covered  Joshua  Brown's 
interest  mortgaged  to  Dee,  and  his  interest  mortgaged  to 
Boner,  but  the  mortgage  was  junior  to  their  mortgages.  It 
also  covered  other  land,  upon  which  it  was  the  first  lien. 
The  land  mortgaged  to  Dee  was  in  section  16,  and  the  land 
mortgaged  to  Boner  was  in  section  21,  and  will  be  desig- 
nated hereafter  by  the  number  of  the  sections.  The  attor- 
neys, in  preparing  the  decree  in  James  Brown's  foreclosure, 
conceived  the  idea  that  that  decree,  and  also  the  one  in  favor 
of  Dee,  and  the  one  in  favor  of  Boner,  could  be  satisfied  by 
one  sale.  They  accordingly  drew  the  decree  so  as  to  provide 
that  there  should  first  be  offered  and  sold  the  individual  four- 
fifths  of  the  tract  in  section  16,  and  the  proceeds  be  applied, 
first,  in  payment  of  Dee,  and  any  excess  in  the  payment  of 
James  Brown,  the  plaintiff  in  execution;  and  that  there 
should  then  be  offered  and  sold  the  undivided  four-fifths  of 
the  tract  in  section  21,  and  that  the  proceeds  be  applied, 
first,  in  the  payment  of  Boner,  and  any  excess  in  the  pay- 
ment of  James  Brown.  The  sale  was  made  under  this  decree. 
Now,  this  was  wrong;  because  J.  K.  Brown's  land  could 
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not  be  properly  sold,  even  to  pay  his  own  debt,  under  a 
decree  to  which  he  was  not  a  party,  and  much  less  to  pay  a 
debt  not  due  from  him,  nor  a  lien  npon  his  land.  The  conrt 
was  right,  therefore,  in  treating  the  sale  of  J.  K.  Brown's 
interest  invalid.  We  think  it  was  right,  also,  in  treating  the 
sale,  as  an  entirety,  invalid.  This  action  was  brought  by  him 
for  the  purpose  of  obtaining  a  decree  to  the  effect  that  the 
sale  (2s  to  Mm  was  invalid,  and  he  complains  of  the  court 
because  the  court  went  further,  as  prayed  in  the  cross-peti- 
tion, and  entered  a  decree  treating  the  sale,  as  an  entirety, 
invalid.  He  claims  that  the  joint  debt  due  from  him  and 
Joshua  Brown  to  Dee,  and  the  joint  debt  due  from  them  to 
Boner,  should  remain  satisfied,  as  in  form  they  appear  to  be; 
and  he  insists  that  this  is  right,  even  though  the  purchaser 
gets  only  the  undivided  two-fifths  interest  of  Joshua  Brown. 
His  position  is  that  that  was  all  that  could  be  properly  sold 
under  the  purchaser's  decree,  and  all  that  was  in  fact  sold, 
*  and  that  there  was  no  necessity  that  the  purchaser  should 
make  any  mistake  about  it,  and  no  evidence  that  he  did  make 
any  mistake  about  it,  and  that,  if  he  bid  too  much  it  was  his 
own  folly.  In  support  of  his  position  that  only  Joshua 
Brown's  two-fifths  interest  was  in  ,fact  sold,  he  relies  upon  a 
provision  in  the  decree  that  Joshua's  interest  should  be  sold, 
and  also  upon  the  fact  that  the  execution  ran  against  his 
interest.  But  the  transaction,  taken  as  a  whole,  shows 
clearly  enough  that  the  intention  was  to  sell  the  undivided 
four-fifths.  Indeed,  the  plaintiff  himself  avers  in  his  peti- 
tion that,  in  making  the  sale  of  the  interest  of  Joshua  Brown 
in  said  real  estate,  such  interest  was  described  as  the  undi- 
vided four-fifths.  This,  we  think,  is  not  strictly  true;  but  it 
does  appear  to  be  true  to  this  extent:  that  what  was  sold 
was  regarded  as  the  undivided  four-fifths  interest;  and  the 
plaintiff  cannot,  we  think,  be  heard  now  to  claim  to  the  con- 
trary. The  sale  having  been  so  made,  it  was  properly,  we 
think,  held   invalid   in   its   entirety.     This   ruling  left  the 

decree  in  favor  of  Dee,  and  the  decree  in  favor  of  Boner, 
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virtually  still  in  force,  to  be  satisfied,  as  tliey  should  have 

been  originally,  by  an  execution  issued  upon  each.     And, 

inasmuch  as  Dee  and  Boner  had  been  paid  by  the  purchaser, 

James  Brown,  it  was  proper  that  he  should  be  subrogated  to 

their  rights.     This,  it  seems  to  us,  does  substantial  equity, 

and  the  decree  below  must  be 

Affibmed. 


Dillon  v.  Shugab  et  al. 

1.  Vendor  and  Vendee :  bad-faith  furchasbb:  noticb  ofbquita- 
ABLB  titlb:  inadequate  considbbation.  a.  entered  land  and  sold 
it  to  B.,  but  no  convejrance  was  recorded.  B.  conveyed  to  C,  and  the 
deed  was  on  record.  After  this  A.  conveyed  the  same  land,  worth 
aboat  $2,000,  to  D.,  for  about  $25,  and  D.  conveyed  to  E.  Both  D.  and 
E.  knew  that  the  record  showed  a  conveyance  from  B.  to  C,  and  E.  also 
knew  C,  either  personally  or  by  reputation.  Held  that  both  D.  and  E. 
had  knowledge  of  sach  facts  as  to  pat  them  on  inquiry  as  to  C.'s  title,  * 
and  that  they  could  not  in  equity  be  regarded  as  good-faith  purchasers. 

2.  :  ICORTa AGE  BTB AD-FAITH  PaBCHA^SBB:  NOTICE  to  MOBTOAGBE: 

FOBBCLOsnRB:  subbogation.  In  such  ca^e  E.  gave  to  D.  his  notes 
for  the  purchase-money,  secured  by  mortgage  on  the  land,  and  D.  sold 
and  indorsed  them  to  S.,  wh>)  had  had  the  deed  from  A.  to  D.  in  his 
hands,  showing  the  inadequate  consideration  paid  by  D.  for  the  land; 
but  at  that  time  S.  had  no  interest  in  the  land,  and  did  not  expect  to 
have  any,  and  he  did  not  notice  the  contents  of  the  deed.  Held  that 
S.  was  not  thereby  charged  with  notice  of  any  want  of  equity  in  the 
title  which  secured  the  notes  purchased  by  him.  But  that,  since  D.  and 
£.  were  not  innocent  purchasers,  it  was  their  duty  to  pay  S.  and  relieve 
the  land;  that  S.  was  entitled  to  judgment  a^^^ainst  them  accordingly, 
and  also  to  a  decree  of  foreclosure  against  the  land,  but  that  the  land 
should  not  be  sold  until  the  property  of  D.  and  E.  should  be  exhausted ; 
and  that,  upon  the  payment  of  S.  by  the  owners  of  the  land,  either  vol** 
nntarily  or  by  sale  on  execution,  they  should  be  subrogated  to  S.'s  rights 
against  D.  and  E. 

3.  Public  Lands:  dblatbd  patent:  dblitbbt  to  gbanteb  of  pat- 
entee :  EFFECT.  A.  entered  land,  and  sold  it  by  assigning  his  certifi- 
cate of  entry,  and  the  land  was  sold  and  conveyed  by  his  vendee  to  B. 
Before  A.  sold  the  land,  a  patent  was  made  to  him,  but  it  lay  in  tho  land 
office,  and  was  afterwards  delivered  to  B.,  and  never  came  into  the  hands 
of  A.    Held  that,  though  it  never  was  dalivered  to  A.,  it  had  the  effect 
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to  vest  him  with  the  legal  title  from  the  date  of  its  execution;  so  that 
it  coald  not  be  said  that  a  second  purchaser  from  him,  without  knowl- 
edge of  B.*8  equity,  took  nothing,  on  the  ground  that  A.  had  neither 
legal  nor  equitable  title  to  part  with. 

Appeal  from  Guthrie  District  Court — Hon.  J.  H.  Hendeb- 

BON,  Judge. 

Wbdnesdat,  Dbobmbeb  14. 

Action  to  quiet  title  to  certain  land  in  Guthrie  county. 
E.  R.  Sajles  intervened,  setting  up  a  mortgage  on  the  land, 
and  praying  for  a  decree  of  foreclosure.  The  court  dismissed 
the  plaintiff's  petition,  and  denied  Sayles'  right  to  a  fore- 
closure, and,  upon  a  cross-petition  filed  by  Sarah  Shugar  and 
others,  quieted  the  title  in  them.     Sayles  appeals. 

Kaufftnan  <b  Guerrhaerfy  for  appellant. 

Piatt  (b  Garry  C.  A.  tfe  J.  G.  Berry  and  W.  L.  Ready  for 
appellees. 

Adams,  Oh.  J. — ^The  land  was  entered  by  one  Suavely.  He 
sold  it  to  one  Maria  Wenrick,  and  she  sold  it  to  one  John 

Shugar.     He  died  intestate,  and  Sarah  Shugar 
and  vendee:     and  othors,  made  defendants  hereto,  are  his  heirs. 

bad-faith  pur-  '  ' 

chaser:  no.     After  Suavelv  had  sold  the  land  to  Mrs.  W en- 
tice of  eqiiita-  •^ 

adequate  tod-  ^^^^»  ^®  executed  a  deed  of  it  to  Lyman  Porter, 
Bideration.  made  defendant  hereto,  and  he  executed  a  deed 
of  it  to  the  plaintiff,  Dillon,  who  claims  to  have  bought  the 
same  without  knowledge  of  the  rights  of  the  Shugars.  He 
gave  his  promissory  notes  for  the  purchase-money,  and  a 
mortgage  upon  the  land  to  Porter,  and  Porter  sold  the  notes 
and  transferred  them  by  indorsement  to  the  intervenor, 
Sayles.  The  court  below  held  that  the  plaintiff  was  not  an 
innocent  purchaser  of  the  land,  and  that  Sayles  was  not  an 
innocent  purchaser  of  the  notes  and  mortgage. 

The  controversy  in  this  case  has  arisen  out  of  the  fact  that 
the  sale  by  Soavoly  to  Mrs.  Wenrick  was  not  evidenced  by  a 
deed,  and  the  plaintiff  claims  that,  at  the  time  his  grantor, 
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Porter,  took  a  deed  from  Snavely,  the  latter  did  not  appear 
from  the  record  to  have  made  aay  previous  sale  of  the  land 
to  any  one,  and  that  neither  he  nor  Porter  had  any  knowl- 
edge of  such  sale.  In  our  opinion,  both  the  plaintiff  and 
Porter  knew  that  Suavely  had  parted  with  all  beneficial 
interest  in  the  land,  or,  at  least,  had  knowledge  of  such  facts 
as  put  them  upon  inquiry;  and  that  in  equity  they  must  be 
charged  with  knowledge. 

The  land  was  worth  about  $2,000,  and  Porter  paid  Suavely 
only  a  nominal  consideration, — $25  or  less.  This  alone  was 
sufficient  evidence  to  him  that  Suavely  did  not  claim  to  be 
the  owner,  and  must  have  parted  with  his  interest  to  some 
one.  Besides,  it  is  shown  that  both  the  plaintiff  and  Porter 
knew  that  the  record  showed  a  conveyance  from  Mrs.  Wen- 
rick  to  John  Shugar,  and  the  deed  showed  the  residence  of 
Shugar  to  be  in  Cedar  county,  Iowa,  and  the  plaintiff,  at 
least,  if  not  Porter,  knew  Shugar,  or  knew  of  him  by  reputa- 
tion. In  our  opinion,  neither  Porter  nor  the  plaintiff  acquired 
any  greater  interest  than  Suavely  had  when  he  made  his 
deed  to  Porter,  and  Suavely,  at  best,  was  the  holder  of  the 
mere  legal  title. 

As  to  Sayles'  knowledge,  we  have  to  say  that  the  case 
appears  to  us  to  be  somewhat  different.     It  is  shown,  to  be 

2. :         sure,  that  he  had  in  his  possession  at  one  time 

bSfSltS?  pap-  the  deed  from  Suavely  to  Porter.     Now,  as  that 

chaser:  notice    j      ,      ,  •,  .,  .  #.        t       A^tf  x» 

tomortgiigee:  deea  sbowed  a  consideration  of  only  $25  tor  a 

foreclosure:  "^  ,    .« 

subrogation,  tract  of  land  worth  about  $2,000,  he  would,  if 
he  had  observed  the  consideration  and  the  description  of  the 
land,  and  knew  its  value,  have  seen  enough  to  lead  him  to  the 
inference  that  Suavely  did  not  execute  the  deed  upon  the 
supposition  that  he  was  the  owner  of  the  property;  but  at 
the  time  Sayles  held  the  deed  he  had  no  interest  in  it  or  the 
land,  and  it  does  not  appear  that  he  contemplated  acquiring 
any  interest  in  the  same.  He  testifies  that  he  did  not  even 
observe  what  land  was  covered  by  the  deed,  and  we  see  no 
reason  to  doubt  the  truthfulness  of  this  statement. 
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The  court  below  seemed  to  think  that  the  record  was  in 

such  condition  that  Sayles  was  bound  to  take  notice  of  the 

3.  PUBLIC        defect  in  Dillon's  title.     After  the  entry  of  the 

is^ed'pateat :  land  bj  Snavely,  a  patent  for  the  land  was  duly 

grantee  of       executed  to  him,  and  held  for  some  years  by  the 

patentee:  ^ 

«fl««t-  department.     After  the  execution  of  the  patent 

to  him,  he  probably,  without  knowing  that  it  had  been  exe- 
cuted, having  occasion  to  sell  to  Mrs.  Wenrick,  simply 
assigned  to  her  his  certificate  of  location.  After  that,  by 
virtue  of  the  assigned  certificate,  or  in  some  other  way,  John 
Shugar,  Mrs.  Wenrick's  grantee,  acquired  the  possession  of 
the  patent.  It  was  probably  delivered  directly  to  him,  and 
never  was  delivered  to  the  patentee,  Suavely.  The  court 
below  seems  to  think  that,  to  pass  the  title  to  Suavely,  there 
should  have  been  a  delivery  of  the  patent  to  him,  and  that, 
as  this  was  not  done,  the  title  remained  in  the  United  States; 
and  so,  as  Suavely  had  neither  the  legal  nor  equitable  title 
at  the  time  he  made  his  deed  to  Porter,  the  latter  took  noth- 
ing, and  conveyed  nothing  to  the  plaintiff,  who  is  Sayles' 
mortgagor.  But  it  appears  to  us  that,  when  the  patent  was 
duly  executed  and  recorded,  and  delivered  to  Shugar,  the 
legal  title  passed  to  the  patentee,  if,  indeed,  it  did  not  pass 
prior  to  delivery.  (ZTl  S.  v.  Schwzy  102  U.  S.,  378.)  In  that 
case  it  was  held  that  delivery  was  not  essential.  But  here 
there  was  a  delivery  intended,  evidently  for  the  benefit  of  the 
patentee,  or  of  some  one  through  him.  So  far  as  we  can  see, 
then,  Suavely  appeared,  at  the  time  he  made  his  deed  to 
Porter,  to  hold  the'  legal  title,  and  we  have  failed  to  find  that 
Sayles  had  knowledge  that  the  equitable  title  was  held  by  any 
one  else.  We  think,  then,  that  Sayles  must  be  protected. 
But,  as  we  have  found  that  Porter  and  the  plaintiff  were  not 

innocent  purchasers,  it  is  their  duty  to  pay  the 

debt  due  Sayles,  and  relieve  the  land.     T^hile, 

therefore,   Sayles   has  judgment   against   the  plaintiff  and 

Porter,  and  rightly  so,  and  appears  to  be  entitled  to  a  decree 

of  foreclosure,  we  think  that  his  decree  should  provide  that 
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he  shall  first  exhaust  his  remedy  against  Porter  and  the 
plaintiff  upon  their  personal  liability,  and,  in  case  of  his 
inability  to  collect  his  debt  from  them,  and  it  shall  ap- 
appear  by  the  return  of  an  execution  that  no  property  of 
theirs  can  be  found,  he  may  then  enforce  his  lien  against  the 
mortgaged  land  by  sale  thereof;  and,  in  case  the  property 
shall  be  sold  for  the  amount  of  the  debt,  or  in  case  the  heirs 
of  John  Shngar  shall  pay  Sayles  the  amount,  they  shall  be 
subrogated  to  his  rights  under  the  decree,  and  be  entitled  to 
an  execution  against  Porter  and  the  plaintiff. 

Modified  and  Atfuugsd. 


Jenkins  y.  Babrows  bt  al. 

1.  Pleaditig:  ooaNTBR-cLAiu:  what  is  not:  btrtokbn  out.  A  counter- 

claim,  to  be  sastained  as  such,  maafc  aria  e  oat  of  the  contract  or  transac- 
tion as  claimed  and  allejred  in  the  plaintiff 's  petition.  (Code  §  2659) 
But  where  an  action  was  agrainst  two  as  partners,  and  the  answer 
denied  the  contract  as  alleged  in  the  petition,  and  the  counter-claim  did 
not  admit  it,  bat  set  up  a  ca  ase  of  action  in  favor  of  one  of  the  defend- 
ants only  against  the  plaintiff,  held  that  it  was  properly  stricken  oat 
on  motion. 

2.  Partnership:  in  opbbatino  salb-stablb:  what  is.    Where  the 

testimony  tended  to  show  that  an  expert  in  buying  horses  and  the  owner 
of  a  sale-stable  were  enjc  aged  in  operating  the  stable,  the  former  buy- 
ing horsea  in  the  name  of  the  latter,  and  for  the  most  part  with  his 
money,  with  the  understanding  between  them  that  if  there  were  any 
profits  they  should  be  equitably  divided,  held  that  a  finding  by  a  juiy 
that  they  were  partners  could  not  be  disturbed  on  appeal. 

3.  Appeal:  practiob:  jaoaHBNT  on  bvidbncb  vartino  from  plbad- 

vxQS.  Where  the  evidence  supports  the  judgment  appealed  from,  but 
there  is  a  variance  between  the  evidence  and  the  pleadings,  an  objection 
to  the  judgment  cannot,  on  that  account,  be  first  raised  in  this  court 

Appeal  from  Clarke  District  Court-*  Hon.  John  W.  Hab- 

VBY,  Jndge. 

Wednesday,  Deoehbeb  14. 

Action  to  recover  for  work  done,  and  for  horses  sold. 
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There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  plaintiff.     Defendants  appeal. 

Woodbury  c&  White  and  8hinn  <b  Booth^  for  appellants. 

Mclntyre  Bros,  and  J7.  L.  Ka/tr^  for  appellee. 

Adai£S,  Oh.  J. — ^The  plaintiff  alleges  that  he  worked  for  the 
defendants,  D.  0.  Barrows  and  Mosely  Ohase,  as  partners^ 
from  December  2,  1881,  to  September  22,  1882,  for  which 
there  has  become  due  him  the  sum  of  $173.33;  and,  also^ 
that  he  sold  and  delivered  to  the  defendants  two  horses,  at 
the  agreed  price  of  $100  each.  The  defendants  denied  the 
allegations  of  the  petition,  and  the  defendant  Barrows  filed  a 
counter-claim  for  board  of  the  plaintiff  and  his  horses. 

I.  The  plaintiff  moved  to  strike  out  the  counter-claim, 
and  the  motion  was  sustained.     The  defendants  assign   the 

1.  PLBADtNo:  SQstaiJiin^g  of  the  motion  as  error.  The  motion  was 
whStlusnot?*  niade  upon  the  ground,  among  others,  that  the 
stricken  out.  a  (jQQQter-claim,  as  alleged,  did  notarise  out  of 
the  contract  or  transaction,  as  claimed  and  alleged  in  the  plain- 
tiff's petition."  The  defendants  do  not  deny  that  it  should  so 
arise  to  properly  constitute  a  counter-claim  under  the  statute; 
(Code,  §  2659;)  but  they  insist  that  the  fact  is  that  it  did  so 
arise.  The  plaintiff  alleged  in  his  petition  that  by  his  contract 
with  Barrows  and  Ohase  he  was  to  receive  for  his  services  a  cer- 
tain amount  of  money  per  month  and  his  board;  but  the 
defendants  deny  this  contract  altogether  in  their  answer,  and 
do  not  admit  it  in  pleading  their  counter-claim.  So  far,  then, 
as  the  answer  and  counter-claim  show,  it  is  an  independent 
claim,  or  new  matter,  constituting  a  cause  of  action  against 
the  plaintiff  in  favor  of  one  of  the  defendants.  In  our  opin- 
ion, the  court  did  not  err  in  striking  out  the  counter-claim. 

II.  The  defendants  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  is  not  sustained  by  the  evidence.     The  court 

2.  PABHTBR-     ovcrruled  the  motion,  and  the  defendants  insist 
aungsale?^'"  that  in  SO  doing  there  was  error.     Under  the 

siaDlds  what 

is.     '  instructions  of  the   court,  the  jury  must  have 

found  that  the  defendants  were  partners,  or  held  themselves  out 
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is  such.     They  insist  that  there  was  no  evidence  to  support 
3uch  findings.     The  evidence  shows  that  in  December,  1881, 
the  defendant  Barrows  and  one  Harrison  kept  a  sale-stable 
in  Osceola;  that  Harrison  owned  the  horses,  and  Barrows  the 
stable;  that  Barrows  was  an  expert  in  buying  horses,  and 
rendered  services  in  that  respect.     The  understanding  was 
that,  if  there  were  any  profits,  Barrows  should  have  such 
share  as  would  be  right     About  the  first  of  February,  1882, 
the  defendant  Ohase  bought  Harrison  out,  and  the  business 
of  keeping  a  sale-stable  was  continued.     Barrows  continued 
to  render   services  in  buying  as  he  had  done  before,  some- 
times paying  his  own  money  for  horses;  but  the  evidence 
seems  to  show  that  the  title  to  the  horses  was  taken  in  Ohase. 
As  to  what  the  arrangament  between  him  and  Ohase  was,  the 
evidence  is  conflicting.     The  plaintift\  during  the  time  that 
Hiirrison  had  been  interested   in   the   business,   had    been 
employed  in  taking  charge  of  the  horses  in  the  stable.     After 
Ohase  bought  Harrison  out,  the  plaintiff  continued  in  the  sta- 
ble, working  in  the  same  capacity.     The  evidence  tended  to 
show  that  in  the  outset  he  worked  for  Barrows  &  Harrison  at 
the  agreed  price  of  $15  per  month.     At  the  time  Ohase 
bought  Harrison  out,  according  to  the  testimony  of  the  plaint- 
iff, Ohase  told  him  that  he  had  bought  Harrison's  interest  in 
the  horses,  and  that  he  and  Barrows  now  owned  them,  instead 
of  Barrows  &  Harrison,  and  that  the  plaintiff  was  to  con- 
tinue in  the  same  work  for  him  and  Barrows,  and  that  he 
had  assumed  the  contracts  of  the  old  firm.     The  plaintiff 
testifies  that  he  informed  Barrows  of  what  Ohase  said,  and 
that  Barrows  replied  that  that  was  all  right.     He  also  testi- 
fied that  it  was  agreed  afterwards  that  he  should  receive,  for 
the  future,  $20  per  month.     This  is  the  evidence  relied  upon 
in  the  main  to  sustain  the  verdict  in  respect  to  the  relation- 
ship between  the  defendants;  and,  while  it  is  rebutted  to 
some  extent,  we  cannot  say  that  the  verdict  is  without  sup- 
port.   We  may  say,  also,  that  we  think  that  the  verdict  is 
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not  withaat  support  in  respect  to  the  time  the  plaintiff  was 
emplojed,  and  the  wages  he  was  to  receive. 

The  defeadants  coatend  that,  according  to  the  plaintiif's 
testimony,  he  did  not  work  for  the  defendants  daring  the 
•  .««-*T .  time  for  which  he  was  allowed.  It  is  said  that 
judgment  on  ^®  testified  that  he  worked  more  than  two  months 
▼airtnrfrom  ^^th  one  Hanson,  moving  a  hoase.  Bat  he 
pleadings.  express  ly  testified  that  he  did  not  work  for  Han* 
son ;  and  he  testi  fied,  at  another  time,  that  he  worked  for  the  de- 
fendants nntil  September,  1882,  with  the  exception  of  19  days. 
The  plaintiff  was  allowed  to  recover  from  December  2,  1881. 
The  evidence  did  not  show  that  the  plaintiff  performed  labor 
for  the  defendants  from  that  time.  His  labor  for  them  com- 
menced aboat  the  Ist  of  February,  1882.  His  recovery  for 
labor  between  December  2,  1881,  and  the  time  he  com- 
menced working  for  the  defendants,  must  have  been  based 
upon  the  evidence  that  he  performed  labor  for  Barrows  & 
Harrison,  and  that  the  defendants  afterwards  agreed  to  pay 
for  it  in  consideration  of  his  continuing  in  their  service,  and 
by  assumption  of  Bjirrows  <&  Harrison's  debt  when  Chase 
bought  Harrison  out.  This,  we  think,  presents  a  case  of  vari- 
ance between  the  allegations  and  the  proof.  The  plaintiff 
sought  to  recover  for  a  certain  amount  of  labor  at  an  agreed 
price.  The  labor  and  agreed  price  were  proven,  (taking  the 
plaintiff's  testimony  to  be  true,)  and  the  variance  consisted 
in  the  fact  that  the  labor  was  not  performed  for  the  defend- 
ants as  averred.  So  far  as  the  evidence  is  concerned,  how- 
ever, a  right  of  recovery  was  established,  and  for  the  amount 
claimed:  but  the  facts  upon  which  the  amount  of  recovery 
depended  differed  in  one  respect  from  the  facts  pleaded. 
Taking  this,  then,  to  be  a  case  simply  of  variance  between 
the  allegations  and  the  proof,  the  case  was  to  be  governed  by 
sections  2686  and  2687  of  the  Oode.  Whatever  objections 
the  defendants  became  entitled  to  raise,  cannot,  we  think, 
properly  be  raised  for  the  first  time  in  this  court. 
It  is  insisted  by  the  defendants  that  the  verdict  was  the 
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result  of  passion  and  prejadice.  Oar  attention  is  called 
repeatedly  to  the  testimony  of  Barrows  and  Ohase,  whieli 
upon  many  points  was  directly  in  conflict  with  that  of  the 
plaintiff.  Possibly,  this  court  would  have  found  differently 
upon  the  facts;  but  the  question  as  to  the  credibility  of  wit- 
nesses and  weight  of  evidence  was  for  the  jury,  and  we  can- 
not say  that  there  was  such  indication  of  passion  or  prejudice 
that  we  should  be  justified  in  disturbing  the  judgment.  We 
think  that  the  judgment  must  be  Affibmbd. 


144    eil  EvEBBTT  V.  TflB  Obntba.i«  Iowa  RV  Oo. 

1.  Assignment:  of  CLiiiu  aga-inst  bailboad  oompant  fob  kill- 
ing stock:  double  dauagbs.  A  claim  against  a  railroad  company 
for  killing  stock  on  its  track  is  assignable,  and,  if  not  paid  within  SO 
days  after  notice  by  the  assignee,  as  required  by  statute,  (Code,  §  12c'9,) 
he  may  recover  double  damages,  just  as  his  assignor  might  have  done* 
[Rbbd,  J.,  diaaeniing,] 

2.  Appeal:  pbactiob:  qxtbstion  as  to  misoohduot  of  counsel. 
When  this  court  is  as  ked  to  reverse  a  judgment  on  account  of  the  mis- 
conduct of  counsel,  the  record  should  show  the  misconduct  without  ques- 
tion; otherwise  it  will  be  presu  med  that  the  trial  court  correctly  held 
that  there  was  no  misconducty  as  alleged. 

Appeal  from  Mahaska  Diatriot  Court — Hon.  J.  K.  John-t 

son,  Judge. 

Wednesday,  Deobhbbb  14. 

This  is  an  action  to  recover  double  the  value  of  certain 
live-stock,  which  were  killed  and  injured  by  a  train  running 
on  the  defendant's  railroad.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff.     Defendant  appeals. 

Anthony  C.  Dahfj  for  appellant. 

J.  F.  €&  W.  H,  Zaoej/y  for  appellee. 

RoTHBooK,  J. — L     The  claim  made  by  the  plaintiff  is  that 


f 
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two  horses  were  killed,  and  a  calf  was  injured.     One  of  the 

horses  was  owned  by  one  Hunt,  and  the  other 

1.  ASSIGK-  •'  ' 

clatoagSnat  ^^^  ^^®  Shock.  The  calf  was  owned  by  the 
pti'y^wit  plaintiff.  All  of  the  damage  occurred  at  the 
feS'^ftm-    same  time  and  place.     A  short  time  after  the 


injury,  Hunt  and  Shock  assigned  their  claims  for 
damages  to  the  plaintiff.  Afterwards  the  plaintiff  served 
the  notice  and  affidavit  upon  the  defendant  which  are  required 
by  the  statute  to  authorize  a  recovery  of  double  the  actual 
damages  sustained  by  the  owner  of  the  stock  killed  or  injured. 
The  defendant  objected  to  the  introduction  of  the  notice  and 
affidavit  in  evidence.  One  ground  of  the  objection  was  that 
a  claim  of  this  kind,  if  assignable  at  all,  is  only  assignable 
so  far  as  actual  damages  are  involved,  and  that  no  assign- 
ment for  the  penalty  or  double  damages  is  valid.  The  same 
question  was  raised  in  a  request  for  instructions  to  the  jury. 
The  court  refused  to  give  the  instructions  as  requested,  and 
held  that  the  claim  was  assignable.  This  is  the  first  ground 
upon  which  a  reversal  of  the  judgment  is  asked. 

The  general  rule  in  this  state,  under  our  statutes,  is  that 
any  cause  of  action  may  be  assigned.  An  action  for  a  per- 
sonal injury  may  be  assigned.  (  Virrhont  v.  Chicago  dk  N,  W. 
IPy.  Oo.y  69  Iowa,  296.)  There  can  be  no  doubt  that  the  claim 
for  damages  in  this  case  was  assignable.  The  objection  of  the 
defendant  to  the  assignment  cannot  be  sustained.  But  it  i  s 
insisted  that  the  assignee  could  not  acquire  more  by  the 
assignment  than  the  actual  claim  assigned,  which,  at  the 
time  of  the  assignment,  was  the  right  to  recover  actual  dam- 
ages, and  no  more.  The  ground  of  the  argument  is  that  an 
action  for  a  statute  penalty  cannot  be  assigned.  We  think 
a  complete  answer  to  this  is  that  no  penalty  was  assigned. 
If  the  assignee  had  commenced  his  action  in  this  case  with- 
out serving  the  notice  and  affidavit,  there  would  have  been 
no  right  to  recover  double  damages.  The  right  accrued  by 
the  service  of  the  notice.  It  is  a  right  which  arises,  not 
from  the  fact  of  an  injury  resulting  in  damages  to  the  owner 
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of  the  stock  killed  or  injured,  bat  bj  reason  of  the  fSilure 
of  the  defendant  to  pay  the  claim  within  30  days  after  ser- 
vice of  the  notice  and  affidavit.  It  is  a  right  that  accrues 
daring  the  process  of  collection,  and  to  insure  prompt  pay- 
ment without  putting  the  claimant  to  the  expense  of  litiga- 
tion. Counsel  for  defendant  contend  that  by  the  very  lan- 
guage of  the  statute  there  can  be  no  recovery  of  the  double 
damages  by  any  one  but  the  owner  of  the  stock.  The  lan- 
guage is  that  <'  such  owner  shall  be  entitled  to  recover  double 
the  value  of  the  stock  killed,  or  damages  thereto."  (Code,  § 
1289.)  But  the  word  <^  owner  "  is  not  used  in  the  statute  in 
a  restrictive  sense.  In  the  absence  of  a  statute  forbidding  it, 
all  demands  are  assignable,  and  it  would  be  useless  verbiage 
if  the  statute  should,  when  it  defines  a  right  of  action,  always 
confer  the  right  of  action  on  the  party  in  interest  or  his 
assignee.  We  think  it  is  quite  clear  that  the  assignment 
carried  with  it  all  the  rights  of  the  assignor,  as  weU  as  those 
which  had  already  accrued,  and  those  which  might  arise  in  the 
collection  of  the  claim. 

II.     It  is  claimed  that  the  judgment  should  be  reversed 

for  misconduct  of  one  of  plaintiff's  attorneys  in  the  closing 

1.  appeal:       argument .  to  the  jury.     It  appears,  by  an  affi- 

questioii'as  to  davit  by  ouo  of  defendant's  attorneys,  that  the 

misconduct  "^  "^ 

of  counsel.  misconduct  complained  of  consisted  of  certain 
alleged  statements,  made  in  the  closing  argument,  which 
were  unwarranted  by  the  evidence  and  facts  in  the  case. 
The  attorney  who  made  the  argument  made  a  counter- affi- 
davit, in  which  it  is  claimed  that  all  that  was  said  by  him 
was  in  reply  to  an  argument  made  by  one  of  defendant's 
attorneys.  This  is  denied  by  affidavit  of  one  of  defendant's 
attorneys.  The  matter  was  submitted  to  the  court  on  these 
affidavits.  We  cannot  be  expected  to  reverse  the  ruling  of 
the  district  court  on  this  question.  The  judge  no  doubt 
determined  the  question  upon  his  own  knowledge  of  what 
transpired  at  the  trial,  as  well  as  upon  a  consideration  of  the 
conflicting  affidavits.    When  we  are  asked  to  reverse  a  judg- 
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mention  the  ground  of  misconduct  of  an  attorney,  the  record 
should  show  the  misconduct  without  question.  We  cannot 
say,  in  this  case,  that  the  court  did  not  correctly  decide  that 
there  was  no  misconduct.  Moreover,  see  Raybv/m  v.  Cen- 
tral Iowa  Ry  Co.,  35  N.  W.  Rep.,  606.* 

Affirmed. 

Keed,  J.,  (dissenting.)     My  disagreement  is  as  to  the  first 
point  ruled  in  the  foregoing  opinion.     I  do  not  deny  that  a 
claim  for  damages  for  an  injury  such  as  is  complained  of  is 
assignable.     Neither  do  I  make  any  question  as  to  the  power 
of  the  owner  thereof  to  assign  a  claim  for  double  damages 
after  the  right  thereto  has  accrued.     My  dissent  is  as  to 
what  passed  to  plaintiff  under  the  assignment.     When  the 
assignment  was  executed,  the  only  right  in  existence  was  the 
right  to  be  compensated  for  the  injury  sustained.     Defend- 
ant  was   then   liable  only  for  the   value  of  the  property 
destroyed.     It  is  true,  events  might  occur  in  the  future  upon 
which  it  would  become  liable  for  double  that  amount;  but 
no  such  right  or  liability  existed  at  that  time,  and,  unless  it 
should  occur  in  the  future  that  defendant  should  neglect  for 
80  days  after  notice  of  the  injury  to  pay  the  damages,  never 
would  exist.     The  assignment  passed  to  the  plaintiff  the 
demands  which  the  owners  of  the  property  then  held;  which, 
as  I  have  said,  were  demands  simply  for  the  value  of  the 
property  destroyed.     It  seems  to  me  impossible  that  the 
assignment  of  an  existing  definite  claim  should  operate  to 
vest  the  assignee  with  rights  which  have  no  existence  at  the 
time  of  the  assignment,  and  which  are  not  necessarily  or 
certainly  incident  to  the  thing  assigned.     In  my  judgment, 
therefore,  the  judgment  ought  to  be  modified  by  reducing 
the  amount  of  the  recovery  to  the  actual  damages. 

*Thi8  opinion  is  held  on  petition  for  rehearingi  and  hence  ia  not  yet  officially 
reported.— Bepobtbb. 
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Harms  v.  Palheb. 

1.  Mortgage :  forboiiOsubr  salb  fob  fabt  of  dbbt:  bbdbkption  bt 
106  *to\  M0RTOAG0R*8  oBAiTrBB:  BFFBCT.    Where  E  mortgeLgB  Becoring  «ev- 

I  eral  notes  is  foreclosed  for  those  first  faOing  dae,  and  the  property  sold 

(•119  589  thereon,  the  grantee  of  the  mortgagor  may  redeem  the  same,  and  in  his 

73  44A!  hands  it  will  be  divested  of  the  lien  of  the  unsatisfied  portion  of  the 

121  8S6  mortgage  debt.    (See  cases  cited  in  opinion.) 

lal    1^       Appeal  from  Hardin  District  Court — Hon.  John  L.  Stb- 

YEKS,  Judge. 

Thubsday,  Dboembeb  15. 

AonoN  in  equity  to  set  aside  an  execution  sale  of  forty 
acres  of  land.  There  was  a  decree  for  the  plaintiff.  The 
defendant  appeals. 

NdgU  &  Birdsallj  for  appellant 

Williams  db  Bdker^  for  appellee. 

• 

Adams,  Ch.  J. — ^The  execution  in  this  case  was  issued  upon 
a  judgment  rendered  in  favor  of  the  defendant,  Palmer, 
against  one  Harm  S.  Harms.  The  property  levied  upon, 
however,  belonged  to  the  plaintiff,  "Wobkelina  Harms.  So  far 
there  is  no  controversy.  The  controversy  arises  out  of  the 
fact  that,  at  the  time  the  defendant's  judgment  was  rendered, 
the  property  belonged  to  the  judgment  debtor.  The  plaint- 
iff acquired  title  by  purchase  and  conveyance  from  him,  after 
the  rendition  of  the  judgment.  The  defendant  contends 
that  the  lien  of  the  judgment  was  in  force  upon  the  property 
after  it  passed  into  the  plaintiff's  hands.  The  plaintiff  con- 
tends that  it  had  been  divested  by  reason  of  an  execution 

sale. 

The  fact  is  that  this  property  had  been  mortgaged  to  secure 
certain  promissory  notes.  On  a  part  of  the  notes  one  Morton 
obtained  judgment  and  a  decree  of  foreclosure.  On  others 
of  the  notes,  which  by  their  terms  matured  later,  the  defend- 
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ant  ojbtained  judgoaent  and  a  deeree  of  foreclosure.  Morton 
Bold  under  his  decree,  and  bid  in  the  property  for  the  amount 
of  his  judgment;  and  the  plaintiff,  as  grantee  of  the  judg- 
ment debtor,  redeemed  from  Morton.  In  our  opinion,  the 
property  became  divested  of  the  defendant's  lien.  The  ques- 
tion presented  has  been  substantially  ruled  upon  several 
times.  The  purchaser  of  property  from  a  judgment  debtor, 
which  has  been  sold  upon  execution,  has  the  same  right  of 
redemption  which  the  judgment  debtor  had.  He  may  redeem 
by  paying  the  amount  for  which  the  property  was  sold,  with 
interest.  The  result  of  his  redemption,  however,  is  not  the 
same  as  if  the  judgment  debtor  had  made  no  sale  and  con- 
veyance, and  had  made  redemption  himself.  In  such  a  case, 
of  course,  all  the  judgments  against  him,  which  would  be 
liens  upon  the  property  if  it  had  not  been  sold  upon  execu- 
tion, would  be  liens  after  redemption.  He  would  sustain  the 
same  relation  to  the  land  that  he  would  to  any  other  land 
which  he  might  own  in  the  same  county.  If  Harm  S, 
Harms  had  not  sold  and  conveyed  the  land  in  controversy, 
but  had  himself  redeemed,  the  defendant's  judgment  would 
have  been  a  lien  upon  the  property,  and  could  have  been 
enforced  against  it.  The  case  is  different  in  respect  to  the 
plaintiff,  a  grantee  of  the  judgment  debtor.  The  defendant's 
judgment  was  for  a  part  of  the  same  mortgage  debt  upon 
which  Morton's  judgment  was  rendered.  The  sale  under 
Morton's  judgment  exhausted  the  property  so  far  as  that 
mortgage  debt  was  concerned.  It  had  been  sold  for  all  that 
Morton  or  the  defendant  was  willing  to  give  for  it.  It  was 
probably  sold  for  too  little.  We  must  assume,  indeed,  that 
the  right  of  redemption  was  valuable,  because  it  was  sold, 
and  the  purchaser  effected  redemption.  If  it  was  impractic- 
able for  the  judgment  debtor  to  avail  himself  of  the  right, 
on  account  of  the  balance  of  the  mortgage  debt  due  by  judg- 
ment against  him ;  his  only  resource  was  to  sell  his  right  of 
redemption  for  what  he  could  get.  The  defendant  has  no 
reason  to  complain  that  he  is  not  allowed  to  follow  the  land. 
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He  should  have  bid  at  the  execution  sale  until  the  property 
brought  its  full  value,  and  claimed  a  lien  upon  the  balance 
of  the  proceeds  after  the  payment  of  Morton.  This  court 
has  persistently  refused,  as  will  be  seen  by  the  later  decis- 
ions respecting  judgment  creditors'  rights  after  execution 
sale,  to  lend  itself  to  any  scheme  designed  to  sacrifice  the 
judgment  debtor's  property.  The  rule  contended  for  would 
have  that  result.  {Clayton  v.  JSllis,  60  Iowa,  690;  EscJier 
V.  Simmons^  64  Id.,  369;  Harms  v.  Paliner^  61  Id.,  483; 
Hardin  v.  White^  63  Id.,  633.) 

In  our  opinion,  the  defendant  was  not  entitled  to  subject 
the  land  to  his  judgment.  Affirmed. 


Hellman  v.  Ejenx. 


78    40  1.  Assignment  for  Benefit  of  Creditors:  bight  of  absiokob  to 

'  REViYB  DEBT  BABRBD  BT  STATUTE.    After  a  debtor  has  made  an 

assignment  for  the  benefit  of  his  creditors,  he  may  still  revive  a  debt 
owing  by  him,  but  which  is  barred  by  the  statute  of  limitations,  by  a 
promise  in  writing  to  pay  the  same,  and  such  revival  will  bind  the 
assignee  and  the  other  creditors.  (Day  v.  Baldwin,  84  Iowa,  380,  die- 
tinguished.) 

Appeal  from  Dulyiique  Circuit  Court. 

Thussday,  December  15. 

This  is  a  proceeding  under  an  assignment  for  the  benefit 
of  creditors.  A  claim  filed  by  plaintiff  was  rejected  by  the 
decision  of  the  circuit  court.     Plaintiff  appeals. 

Oraham  c6  Cady^  for  appellant. 

Fouhe  (k  Lyon^  for  appellee. 

Beck,  J. — I.  William  Stolteben  assigned  his  property  to 
defendant  for  the  benefit  of  his  creditors.  The  plaintiff 
filed  a  claim  with  the  assignee,  based  upon  six  promissory 
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notes  made  to  him  bj  the  assignor.  As  to  five,  there  is  no 
dispute;  bat  the  assignee  and  the  creditors,  other  than  plaint- 
iff, object  to  the  payment  of  the  other  one,  on  the  ground 
that  it  was  barred  by  the  statute  of  limitations  before  the 
assignment.  After  the  claim  of  plaintiff  was  filed  with  the 
assignee,  the  assignor  made  a  promise  in  writing  to  pay  this 
note.  The  circuit  court  held  that  this  new  promise  does  not 
remove  the  bar  of  the  statute  of  limitations,  which  is  set  up 
by  the  assignee  and  the  other  creditors.  The  question  for 
our  determination  in  the  case  is  this:  Is  it  competent  for 
the  assignor,  after  the  assignment  is  made,  to  make  a  new 
promise  in  writing  to  pay,  which  will  have  the  effect  to 
revive  the  debt,  thus  removing  the  bar  of  the  statute?  The 
circuit  court  held  that  it  would  not.  We  think  the  decision 
should  have  been  the  other  way. 

II.  The  assignment  transferred  the  legal  title  of  the  prop- 
erty of  the  assignee,  to  be  held  in  trust  by  the  assignee  for 
the  payment  of  the  creditors  of  the  assignor,  and,  if  any 
balance  remained,  to  pay  to  the  assignor,  who  continued  to 
hold  a  trust  interest  to  that  extent  in  the  property.  The 
assignment  did  not  change  the  relation  of  the  creditors  and 
the  assignor.  He  continued  to  be  the  debtor,  and  his  con- 
tracts upon  which  his  indebtedness  arose  continued  binding 
upon  him.  The  only  effect  of  the  assignment,  as  between 
the  debtor  and  creditors,  was  to  subject  the  property  assigned 
to  the  payment  of  his  debts.  The  assignee,  under  the  law, 
is  charged  with  the  power  and  duty  to  devote  the  property 
to  that  purpose.  He  cannot  by  his  acts  or  objections  change 
the  rights  and  relations  existing  under  the  contract  between 
the  assignor  and  his  creditors. 

The  statute^provides  that  an  action  on  a  promissory  note 
is  barred  in  ten  years,  and  that  a  eanse  of  action  thus  barred 
is  "revived  •  *  *  by  a  new  promise  to  pay  the 
the  same,"  made  in  writing.  (Code,  §  2539.)  This  new 
promise,  is,  of  course,  to  be  made  by  the  debtor.  The  stat- 
ute does  not  conteniplate  the  promise  of  any  other  person. 
Vol.  LXXIII— 21> 
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Therefore  it  cannot  be  made  by  the  assignee,  and  the  statute 
of  limitations,  conferring  upon  the  debtor  a  personal  right  to 
protection,  cannot,  therefore,  be  invoked  by  any  other  person. 
(See  Sanger  v.  Nightingale^  7  Sup.  Ot.  Rep.,  1109.)  An  exec- 
utor or  an  administrator  may  plead  the  bar  of  the  statute, 
(Sanders  v.  Robertson^  23  Miss.,  389,)  on  the  ground,  prob- 
ably, that  he  stands  in  the  place  of  the  deceased,  and  may 
enforce  all  of  the  personal  rights  he  held  while  living.  But 
an  executor  or  administrator  cannot  revive  the  debt,  after  it 
is  barred,  by  a  new  promise  to  pay,  for  the  reason,  probably, 
that  he  was  not  the  party  making  the  original  promise,  and 
is  not  authorized  to  renew  the  promise  of  the  decedent,  and 
bind  the  estate  thereby.  (See  Bloodgood  v.  Bruen^  8 
N.  T.,  362;  Henderson  v.  Ilsley,  11  Smedes  &  M.,  9.)  The 
right  to  invoke  or  waive  the  protection  of  the  statute,  being 
personal  in  its  nature,  can  be  exercised  by  the  debtor,  and  by 
him  alone.  He  may  be  required,  in  good  conscience,  to 
waive  it  and  revive  the  debt.  The  law  will  in  no  manner 
impose  a  burden  upon  him  by  forbidding  him  to  do  that  which 
his  conscience  directs  him  to  do.  If  he  revive  the  debt  by  a 
new  promise,  the  other  creditors  have  no  ground  to  complain. 
They  are  deprived  of  no  right  which  is  paramount  to  the  right 
of  the  creditor  whose  debt  is  revived.  They  possess  no  lien  or 
priority  which  is  defeated.  They  do  not  stand  in  the  position  of 
purchasers,  and  hold  no  equity  superior  to  the  other  creditors. 

III.  Day  V.  Baldwin^  34  Iowa,  380,  is  not  in  conflict 
with  our  conclusions.  The  person  making  the  admission 
which  in  that  case  was  set  up  as  reviving  the  debt  had  no 
interest  in  the  event  of  the  suit,  and  it  was  not  sought  to 
bind  him  by  the  judgment.  In  this  case,  the  assignor  is  the 
debtor,  notwithstanding  the  assignment,  and  he  has  an  inter- 
est in  the  distribution  of  the  proceeds  of  the  property 
assigned,  and  is  entitled  to  the  surplus,  should  any  remain 
after  the  debts  are  paid. 

It  is  our  opinion  that  the  judgment  of  the  circuit  court 
ought  to  be  Bevbbsed. 
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Gbaham  y.  Rush  et  al. 

1.  Surety:  on  prokissobt  kotb:  aiiTBbation  bt  obtaxking  anothbb 
8UKBT7.  H.,  defliring  to  borrow  money  of  G.,  procured  R.  to  sis^n  a 
note  with  him.  H.  presented  the  note  so  sii^ned  to  G.,  but  he  refused 
to  accept  the  same.  H.  then  procured  F.  to  sign  the  note  also,  and  Q. 
then  accepted  it.  Held  that  tiiere  was  no  contract  before  the  acceptance 
of  the  note,  and  hence  no  change  of  the  contract  of  R.  by  the  procuring 
of  F.'s  signature;  and  that  R.  could  not  escape  liability  on  that  ground. 

2.  :  NOTICE  TO  CBEDITOR  TO  SUB:  INSOLVENCY  OF  PRINCIPAL.    One 

of  the  sureties  on  the  note  in  suit  senred  notice  on  the  holder,  under  % 
2108  of  the  Code,  to  bring  suit  thereon,  or  to  allow  him  so  to  do,  but  the 
holder  refosed,  and  the  court  discharged  the  surety  and  rendered  judg- 
ment for  costrf  against  the  holder.  To  this  the  holder  objected  on  the 
ground  that  the  maker  was  already  insol7ent  at  the  time  the  notice  was 
served,  and  that  an  action  against  him  would  have  availed  nothing. 
But  held  that  this  objection  was  not  sustained  by  the  evidence,  Tvhich 
only  showed  that  the  maker  was  insolvent  at  a  time  prior  to  the  giving 
of  such  notice. 

Appeal  from    Washington   Diatrict   Court — Hon.  J.  K. 

Johnson,  Judge. 

Thubsday,  Dbobmbeb  15. 

AonoN  npon  a  promissory  note  executed  bj  tlie  defendants, 
Rush  and  Furguson,  and  one  Hamer.  There  was  a  trial  to 
the  court,  and  judgment  was  rendered  for  the  plaintiff  against 
Bush,  and  in  favor  of  the  defendant  Furguson,  as  against  the 
plaintiff,  for  costs.  Both  plaintiff  and  Kush  appeal;  the 
latter  perfecting  his  appeal  first. 

Dewey  dbEioher^  for  appellant  Rush  and  appellee  Furguson. 

Folger  <h  Phelps  and  H.  A  W.  Soofield^  for  plaintiff, 
Graham. 

Adams,  Ch.  J. — The  defendant  Ensh  pleaded  that  he  signed 

the  note  merely  as  surety,  and  that,  after  he  signed  it,  it  was 

1.  suBirrv :  on  materially  altered  by  the  signing  of  the  same  by 

nSt2\*  aSSar    the  defendant  Furguson.     The  facts  are  that  the 

obtaiuTng        principal  maker,  Hamer,  applied  to  the  plaintiff, 

another  sore-    V,,,.  ,  /.  j.jji. 

Vi'  Graham,  tor  a  loan  of  money,  and  tendered  him 

the  note  in  question,  signed  by  himself  and  the  defendant 
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Rash,  and  no  one  else.  Graham  refased  to  accept  the  note 
without  an  additional  surety.  Hamer  then  procured  Fergu- 
son to  sign  the  note,  and,  after  that,  Graham  accepted  it, 
and  made  the  loan  upon  it.  In  our  opinion  the  note  could 
not  be  said  to  be  delivered  until  it  was  accepted.  It  did  not 
become  a  contract  until  it  was  delivered,  and  it  follows  that 
the  signing  by  Furguson  before  delivery  was  not  an  alteration 
of  the  contract.  The  cases  relied  upon  are  cases  of  the  alter- 
ation  of  a  contract.  In  our  opinion  they  do  not  apply.  It 
is  insisted  that  there  was  no  sufficient  evidence  that  Bush 
signed  the  note  at  all;  but  in  our  opinion  the  signing  was 
admitted  by  Bush  in  his  answer.  It  is  true  that  he  denied 
the  execution  of  the  note,  but  evidently  meant  that  he  did 
not  execute  the  note  as  it  now  stands.  After  denying  the 
execution  of  the  note,  his  answer  contains  these  words:  "  The 
truth  is  that  defendant  Bush  was  solicited  to  join  on  a  note 
as  security  for  the  defendant  T.  L.  Hamer  to  plaintiff  herein, 
Graham,  and  did  so  join  on  the  note  in  suit  at  or  about  its 
date."  This,  we  think,  is  sufficient  admission  of  the  signing. 
It  appears  to  us  that,  on  the  pleadings  and  undisputed  evi- 
dence, the  defendant  Bush  was  liable.  Other  questions  raised 
by  him  it  is  unnecessary  to  consider. 

II.     We  come,  then,  to  the  plaintiff's  appeal  from  the 
judgment  rendered  against  him  for  costs  as  against  Furguson. 

2. :  no-     The  defendant  Furguson  pleaded  that  he  served 

or  to  sue :  In-  upou  the  plaintiff  a  written  notice  and  request  to 
prinoipaL  commence  suit  upon  the  note,  or  allow  him  (Fur- 
guson) to  do  so,  and  that  his  request  was  refased.  This  plea 
appears  to  have  been  sustained  by  the  evidence.  The  plaint- 
iff, however,  contends  that  Furguson  was  not  discharged, 
because  it  appears  that  Hamer,  the  principal  maker,  had 
already  become  insolvent,  and  had  permanently  removed  from 
the  state.  The  statute  under  which  the  written  notice  was 
given  and  request  made  is  section  2108  of  the  Code,  and  is 
in  these  words:  ^^  When  a  person  bound  as  surety  for  another 
for  payment  of  money,  or  the  performance  of  any  other  con- 
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tract  ia  writing,  apprehends  that  his  principal  is  about  to 
^lecome  insolvent,  or  to  remove  permanently  from  the  state 
without  discharging  the  contract,  if  a  right  of  action  has 
accrued  on  the  contract,  he  maj  by  writing  require  the 
creditor  to  sue  upon  the  same,  or  permit  the  surety  to  com- 
mence suit  in  such  creditor's  name  and  at  the  surety's  cost." 
The  plaintiff's  position  is  that  Furguson  could  not  have 
apprehended  tliat  his  principal  was  about  to  become  insolv- 
ent, or  remove  permanently  from  the  state,  because  his  insolv- 
ency and  removal  had  already  transpired.  To  this  it  is  suffi- 
cient to  say  that  the  evidence  does  not  show  that  Hamer  was 
insolvent  at  the  time  of  service  of  the  written  notice  and 
request,  but  that  he  was  insolvent  some  time  prior  thereto. 
We  see  no  error. 

Each  party  appealing  must  pay  the  costs  of  his  own  appeal, 

and  the  judgment  on  both  appeals  be 

Affibmed. 
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1.  Fire  Insuranoe :  frbsciuic  hots:  notigb  whbh  dub:  sbbvicb  bt 
mail:  when  oomplbtb.  Under  §  2,  chap.  210,  Laws  of  1880,  zeqair- 
ing  insuranoe  companies  to  give  notice  to  tiio  makers  of  preminm  notes 
of  the  time  when  they  faM  dae,  held  that,  when  the  notice  is  sent  by 
registered  letter,  the  seryice  is  complete  when  the  letter  is  mailed,  or,  at 
the  latest,  when  it  should  i>e  receiyed  by  dne  coarse  of  mail,  at  the  post- 
office  to  whidh  it  is  addressed,  and  not  when  it  is  actaally  taken  ftom 
the  office  by  the  person  to  whom  it  is  addressed. 

Appeal  from    Buchanan    District    Oov/rt — ^Hok.    0.   F. 

OouoH,  Jndge. 

TUCTBSDAT,  DeOEMBBB  15. 

AonoK  upon  a  policy  of  lire  insurance.  There  was  a  trial 
to  4he  court,  and  judgment  was  rendered  for  the  defendant. 
The  plaintiffs  appeal . 

E.  E.  Hasner^  for  appellants. 

Lake  <&  Harmony  for  appellee. 
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Adams,  Ch.  J. — ^The  policy  in  question  was  issued  to  the 
plaintiffs  jointly,  and  covered  a  building  and  some  personal 
property  kept  therein,  which  were  afterwards  destroyed  by 
fire.  The  plaintiffs  gave  their  promissory  note  for  the  prem- 
ium, and  the  same,  at  the  time  of  the  loss,  was  due  and 
unpaid.  The  policy  contained  a  provision  that,  in  case  the 
premium  was  paid  by  note,  the  defendant  should  not  be 
liable  for  any  loss  which  should  occur  at  a  time  when  such 
note,  or  any  part  of  it,  should  be  due  and  unpaid.  To  enable 
an  insurance  company,  however,  to  avail  itself  of  this  pro- 
vision, it  has  been  provided  by  statute  that  written  notice  of 
the  maturity  of  the  note  shall  be  given  to  the  assured ;  that 
"such  notice  may  be  served  either  personally,  or  by  registered 
letter  addressed  to  the  insured  at  his  post-office  address, 
named  in  or  on  the  policy,  and  no  policy  of  insurance  shall 
be  suspended  for  non-payment  of  such  amount  until  thirty 
days  after  such  notice  has  been  served."  (Laws  Iowa  1880, 
chap.  210,  §  2.) 

The  question  presented  in  this  case  is  as  to  whether  a 
notice  was  served,  within  the  meaning  of  the  statute,  thirty 
days  prior  to  the  loss.  The  plaintiffs  contend  that  notice  was 
not  thus  served  thirty  days  prior  to  the  loss,  and  that,  such 
being  the  fact,  the  policy  had  not  become  suspended.  The 
defendant  relies  upon  a  service  made  by  a  registered  letter. 
The  facts  pertaining  to  the  service,  as  found  by  the  court,  are 
that  no  post-office  was  named  in  the  policy,  but  that  plaintiff 
Maroney  resided  at  Masonville,  Iowa,  where  the  property 
insured  was  situated;  that  thirty  days  before  the  note 
matured,  to-wit,  September  1,  1882,  the  defendant  sent  from 
Des  Moines  a  joint  notice  to  both  plaintiffs,  addressed  to  them 
in  a  registered  letter  at  Masonville,  which  letter  was  taken 
from  the  post-office  by  one  of  the  plaintiffs,  September  13, 
1882;  that  a  letter  should  reach,  by  due  course  of  mail, 
Masonville  from  Des  Moines  by  the  second  or  third  day  after 
the  mailing  of  the  same.  The  loss  occurred  October  9, 1882, 
being  less  than  thirty  days  from  the  time  the  notice  was 
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taken  from  the  post-office,  bnt  more  than  thirty  days  from  the 
time  the  same  reached  the  post-office,  if  the  same  arrived  by 
due  course  of  mail.  The  plaintiffs  do  not,  as  we  anderstand, 
dispute  the  validity  of  the  service,  but  merely  raise  a  ques- 
tion as  to  the  time  when  the  service  should  be  deemed  to 
have  been  made.  Their  theory  is  that  the  service  was  made 
when  the  notice  was  taken  by  one  of  the  plaintiffs  from  the 
post-office.  But,  in  our  opinion,  their  position  cannot  be 
sustained.  The  statute  provides  for  two  kinds  of  service. 
One  is  called,  in  the  statute, ''  personal  service."  This  is  to 
be  made,  of  course,  by  the  actual  delivery  in  some  way  of  the 
notice  to  the  insured. 

if  the  plaintiff's  position  is  correct,  that  the  service  by 
mail  is  not  made  until  the  actual  delivery  of  the  notice  to  the 
insured,  then  that  service  would  be  personal  service,  and  it 
would  follow  that  the  provision  for  service  by  mail  is  super- 
fluous. It  appears  to  us  that  the  fair  inference  is  that  the 
legislature  intended  to  provide  for  constructive  notice,  and 
that  the  service  is  to  be  deemed  complete,  either  when  the 
registered  letter  is  mailed,  or  as  soon  thereafter  as  the  letter 
should  be  received  at  the  office  of  its  destination  by  due 
course  of  mail.  If  this  is  not  so,  the  insured  would  be  able 
wrongfully  to  prevent  his  policy  from  becoming  suspended 
by  omitting  to  call  for  mail  at  the  office  where  the  registered 
letter  might  be  expected,  or  perhaps  by  refusing  to  take  from 
the  office  a  registered  letter  addressed  to  him.  It  is  contended 
that,  as  the  insured  is  allowed  thirty  days  in  which  to  pay  if 
the  notice  is  delivered  to  him  otherwise  than  by  mail,  we 
have  a  legislative  determination  of  the  length  of  time  which 
the  insured  ought  to  have  in  any  case  after  he  is  actually 
notified.  But  we  cannot  attach  much  importance  to  this  con- 
sideration. In  no  case  can  the  insured  be  required  to  pay 
sooner  than  he  has  agreed  to  pay.  The  statute  seems  to  have 
been  enacted  out  of  regard  to  the  fact  that  the  insured  is 
liable  not  to  bear  in  mind  the  date  of  the  maturity  of  his 
note,  and  so  might,  through  mere  forgetfulness,  be  relying 
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upon  insurance  which  had  been  enspended.  It  is  so  impor- 
tant to  insurance  companies,  to  enable  them  to  sustain  them- 
selves, that  they  should  be  able  to  collect,  with  reasonable  cer- 
tainty and  promptness,  the  money  upon  which  they  rely  to 
pay  losses,  that  we  are  reluctant  to  make  any  ruling  which 
shall  embarrass  them  in  that  respect. 

We  think  that  the  judgment  of  the  district  court  must  be 

Affirmed. 


78   4B6 

86   718 

li<»  iMi  The  State  v.  Bbiggs. 

1.  Appeal:  paACTiCE:  defbctiyb  abstba.ct.  A  motion  to  quash  the 
indictment  was  overruled.  Held  that  the  ruling  could  not  be  reviewed, 
since  the  abstract  fails  to  show  that  it  contains  all  the  evidence  on 
which  it  waa  based. 

2.  :    — — :    ABSTRACT  MUST    SHOW  JUDGMEHT  APPEALED  FROM. 

An  appeal  cannot  be  taken  until  after  judgment,  which  mu^t  be  shown 
by  the  abstract,  and  not  by  the  argument  of  counsel,  to  give  this  court 
juxisdiction. 

Appeal  from    Hardin    District    Court — Hon.   John   L. 

Stevens,  Judge. 

Thursdat,   Deoember  15. 

The  defendant  was  indicted  and  convicted  of  grand  lar- 
ceny.    He  now  appeals  to  this  court. 

WUliams  c6  Baker^  for  appellant. 

A.  J,  Bakery  Attomey-generaly  for  the  State. 

Beck,  J. — I.     The  objections  to  the  judgment  urged  in 

argument  will  be  noticed  in  the  order  of  discussion  pursued 

1.  appeal:       ^y  counsel.     The  defendant  moved  to  quash  the 

Selective        indictment,  on  the  grounds  that  the  names  of  all 

abstract.         ^j^^   witnesses   examined  before  the  grand  jury 

were  not  indorsed  on  the  indictment,  and  all  the  minutes  of 

the  evidence  taken  before  the  grand  jury  were  not  returned 

with  the  indictment.     In  support   of  this  motion  defend- 
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ant  filed  the  affidavits  of  himself  and  another  who  was 
indicted  with  him.  We  need  not  inquire  whether  the  cause 
alleged  is  sufficient  to  require  the  indictment  to  be  quashed. 
The  abstract  fails  to  show  that  we  have  before  us  all  the  evi- 
dence submitted  on  the  motion.  We  cannot  presume  that  the 
facts  brought  to  the  knowledge  of  the  court  did  not  authorize 
the  court  to  overrule  the  motion  on  the  ground  that  it  was  not 
supported  thereby.  We  cannot  presume  error,  but  rather 
must  presume  all  matters  which  will  support  the  decision. 

II.  Counsel  claim  that  evidence  of  admissions  of  defend- 
ant were  erroneously  admitted,  for  the  reason  that  they  were 
induced  by  promises  of  immunity.  But  it  is  sufficient  to  say 
that  the  abstract  and  amended  abstract  show  that  no  such 
inducements  existed. 

III.  A  witness,  in  giving  the  time  of  a  conversation,  stated 
that  it  was  after  defendant  had  had  his  trial  on  the  prelim- 
inary examination,  as  we  understand  it.  This  is  complained 
of  for  the  reason  that,  as  it  is  alleged,  evidence  of  another 
trial  was  admitted.  If  o  evidence  of  the  trial  was  given  fur- 
ther  than  a  reference  to  it  in  order  to  fix  a  date.  The  abstract 
does  not  show  the  matters  on  which  the  motion  is  based.  The 
foregoing  are  specimens  of  numerous  objections,  all  of  as  little 
merit  as  those  we  have  noticed.     They  demand  no  attention. 

lY.  It  is  insisted  that  the  verdict  is  not  supported  by  the 
evidence.  We  think  there  is  no  ground  for  interfering  with 
the  verdict.  We  cannot  hold  that  it  is  not  the  honest,  unbi- 
ased and  intelligent  expression  of  the  conclusion  of  the  jury, 
based  upon  the  evidence  before  them.  On  no  point  can  it  be 
said  that  there  is  such  absence  of  proof  as  would  authorize 
us  to  interfere. 

Y.  But  for  another  reason  we  cannot  interfere  in  the  case. 
The  abstract  upon  which  it  is  tried  fails  to  show  that  a  judg- 

« .  ment  was  entered  in  the  case.    The  defendant 

show^udgi^'  cannot  appeal  until  after  judgment,  which  must 
raentappeaied  ^^  gi^o^n^  to  give  US  jurisdiction.  (Oode,  §  4522.) 

Counsel  in  their  argument  state  that  there  was  a  judgment 
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entered.     We  do  not  go  to  the  arguments  of  counsel  for  the 

facts  of  a  case,  but  to  the  abstract  on  which  it  is  submitted. 

The  judgment  of  the  district  court  must  be 

Affibmbd. 


73    4581 
05    300 


QlTAOKENBlTSH   V.   ThB    OhIOAGO   &    NoBTHWESTBEN   RW   Oo. 

1.  Bailroads:  injubt  to  fassbngsb  riding  in  gaboosr:  nbgligencb 

IN  moving  tbain.  PiaintifP  was  a  passenger  on  one  of  defendant's 
trains.  He  was  seated  on  a  chair  in  a  caboose,  which  was  fastened  to  a 
train  of  cars,  and  some  heavily  loaded  cars  were  so  violently  backed 
against  the  train  that  plaintiff  was  thrown  frooi  his  chair  against  the 
stove,  and  injured.  The  evidence  showed  that  the  cars  might  easily 
have  been  so  handled  as  not  to  ii^'ure  the  persons  in  the  caboose.  Held 
that  the  jury  was  warranted  in  finding  that  defendant  was  goilty  of 
negligence. 

2.  :  ■  ;  OONTBIBUTORT  nbgugbnob:  sitting  on  chair.  In 
such  case,  although  there  was  a  stationary  seat  around  the  sides  of 
the  caboose  tor  the  use  of  passengers,  held  that  plaintiff  was  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  in  sitting  on  a  chair 
which  was  in  the  car. 

8.  : :  injury  to  nose:  gatabrh  as  bbsult:  evidencb. 

In  this  case,  the  plaintiff's  nose  was  injured,  and  he  afterwards  had 
nasal  catarrh,  and  the  defendant  asked  the  court  to  in  struct  the  jury 
that  there  was  no  sufficient  evidence  to  warrant  them  in  finding  that  his 
catarrh  was  caused  by  the  injury  complained  of.  But,  in  view  of  evi- 
dence to  the  effect  that  plaintiff  never  had  had  catarrh  before,  and  that, 
according  to  the  physicians  and  the  books,  his  injury  was  such  that  it 
might  have  produced  catarrh,  held  that  the  court  properly  rief used  to 
give  the  instruction. 

4.  The  Same.    In  such  case,  a  finding  by  the  jury  that  plaintiff's  catarrh 

was  produced  by  the  injury  was  not  contrary  to  an  instruction,  in  which 
they  were  told  that  they  could  not  so  find  alone  from  exx>ert  testimony 
that  such  a  result  might  possibly  follow,  because  there  was  the  addi- 
tional testimony  that  plaintiff  never  had  had  catarrh  before. 

5.  Appeal:  pbacticb:  objections  to  bvidbncb:  only  thosb  jcadb 

below  gonsioebbo.  a  ground  of  objection  to  the  admission  of  evi- 
dence cannot  be  considered  on  appeal  unless  first  urged  on  the  trial 
below;  and  it  makes  no  difference  that  the  admission  of  the  evidence 
was  objected  to  on  other  grounds. 

6.  Evidence:  iNDEFiNiTBNass:  adbcissibilitt.    If  evidence  has  some 

bearinsr  on  the  is^e,  it  is  not  to  b3  excluded  on  the  ground  that  it  is 
too  indefinite,  for  that  is  a  matter  which  goes  only  to  its  weiglit. 
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Appeal  from    HamUton    District    CovH — Hon.    S.    M. 

WsAYEB,  Judge. 

TnuBSDiLTy  Dboekbbs  15. 

AonoK  to  recover  for  a  personal  injury,  alleged  to  have 
been  sustained  bj  the  plaintiff  while  a  passenger  on  one  of 
the  defendant's  train.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

Hibbba/rdj  Clark  A  Dawley^  for  appellant. 

W.  J.  Oovil  and  TT.  Martiuj  for  appellee. 

Adams,  Oh.  J. — ^The  plaintiff  was  riding  in  a  caboose.  A 
stationary  seat  had  been  provided  around  the  side  of  the  car 
for  the  accommodation  of  passengers,  but  the  plaintiff,  at  the 
time  of  the  accident,  was  sitting  in  a  chair.  The  caboose 
was  a  part  of  a  train  standing  upon  the  track.  Other  cars, 
somewhat  heavily  loaded,  were  brought  upon  the  track  to  be 
coupled  to  the  part  of  the  train  which  included  the  caboose. 
The  moving  cars  were  thrown  back  with  such  force  against 
the  standing  cars  that  the  plaintiff,  while  sitting  in  a  chair 
in  the  caboose,  was  thrown  against  the  stove,  and  received  an 
injury  upon  the  nose,  which  is  the  injury  for  which  the  action 
is  brought. 

I.  The  defendant  insists  that  the  verdict  is  without  sup- 
port, in  that  there  was  no  evidence  tending  to  show  negli- 
gence on  the  defendant's  part.     The  plaintiff's 

1.  RAILROADS:    ©  IT  ST 

Seiiger  ridfng*  allegation  of  negligence,  as  contained  in  his  peti- 
iiegHgenSe'in  tion,  is  in  thcsc  words:  "Said  negligence  was 
moving  traia.  ^Qg^  \^y  ^j^q  defendant's  servants  in  switching 

or  otherwise  moving  cars.  While  the  car  in  which  the 
plaintiff  was  a  passenger  was  standing  upon  the  track,  with 
other  cars  forming  part  of  the  train,  a  number  of  heavily 
loaded  cars  were  backed  at  great  speed  against  said  standing 
cars,  causing  said  cars  to  come  suddenly  and  with  great  force 
against   the  car  in   which   the  plaintiff  was   a   passenger. 
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whereby  he  was  thrown  from  his  seat  in  the  car  violently 
forward  upon  the  stove  in  the  car."  The  defendant  does  not 
deny  that  the  plaintiff  was  thrown  from  his  seat  upon  the 
stove  by  reason  of  the  moving  cars  being  thrown  against 
the  standing  cars;  bat  it  insists  that  there  was  nothing  in 
this  tending  to  show  negligence.  The  defendant's  contract 
was  to  carry  the  plaintiff  safely,  if  it  conld  do  so  in  the 
exercise  of  the  strictest  care.  Now,  the  evidence  shows  that 
the  moving  cars  conld  have  easily  been  moved  back  in  such 
a  way  as  not  to  injnre  the  persons  in  the  caboose..  We  think 
that  the  finding  that  the  defendant  was  gnilty  of  negligence 
is  abundantly  supported. 

II.  The  next  position  taken  by  the  defendant  is  that  the 
undisputed  evidence  shows  that  the  plaintiff,  by  his  own 
2. — : :  negligence,   contributed    to   the  accident.     The 

negligence?    fact  relied  upon  is  that  the  plaintiff  was   sitting 
chair.  in  a  chair.     It  is  said  that  a  chair  was  a  danger- 

ous thing  to  sit  in  in  such  a  place,  and  that  the  plaintiff 
should  have  avoided  it,  especially  as  abundant  sitting  accom- 
modations had  been  provided  by  stationary  seats  around  the 
sides  of  the  car.  It  is  not  to  be  denied,  we  think,  that,  in 
case  of  any  sudden  and  violent  propulsion  of  the  caboose,  a 
chair,  not  fastened  to  the  floor  or  otherwise  secured,  was  less 
safe  than  the  seats  around  the  sides;  but  it  is  not  easy  to  dis- 
cover what  the  chair  was  in  the  car  for  if  not  as  a  seat.  We 
think  that  the  plaintiff  was  justified  in  inferring  that  it  was 
placed  there  as  a  seat,  and,  if  so,  that  the  defendant  would  so 
manage  its  train  in  switching  as  not  to  throw  a  passenger  or 
any  other  person  from  the  chair  upon  the  stove.  We  cannot 
say  that  the  plaintiff  was  guilty  of  contributory  negligence. 

III.  Evidence  was  introduced  by  the  plaintiff  for  the 
purpose  of  showing  that  the  injury  which  he  received  upon 
8.  — : :  his  nose  had  produced  catarrh.     The  defendant 

ciitarrh  as  re-  asked  the  court  to  iustruct  the  jury  that  there 

8wit:  evl-  ^   .  . ,  , 

dence.  was  uot  sumcient  evidence  to  warrant  them  in 

finding  that  the  plaintiff's  catarrh  was  caused  by  the  injury 
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complained  of.  The  coart  refaaed  to  so  iDStrnct,  and  the 
defendant  assigns  the  refnsal  as  error.  The  plaintiff  testi- 
fied that  the  injury  was  followed  by  catarrh,  and  that  he  had 
never  had  catarrh  before.  One  Dr.  Eberle  was  examined  as 
a  witness,  and  was  asked  whether  an  injury  npon  the  nose 
might  produce  catarrh,  and,  if  so,  how.  To  this  he  answered: 
"  It  might  by  progression.  Any  inflammatory  action  of  the 
membrane  may  produce  catarrh.  A  lacerated  wound  of  the 
cartilaginous  portion  of  the  nose  adjoining  the  nasal  bones 
would  produce  inflammatory  action.^'  Another  physician 
who  had  made  an  examination  of  the  plaintiff's  nose  testi- 
fied that  he  found  it  in  a  highly  inflamed  condition.  Another 
physician  testified  that  he  found  inflammation  producing  a 
sanguineous  discharge.  All  testified,  however,  that  they  had 
never  known  a  case  where  catarrh  had  been  produced  by  an 
injury  to  the  surface  of  the  nose,  and  one  testified  that  the 
books  give  no  instance  where  catarrh  was  known  to  so  origin- 
ate, but  he  testified  that  the  books  say  that  there  may  be  buc)i 
a  result.  If  the  plaintiff  received  an  injury  which,  according 
to  the  physicians  and  the  books,  might  produce  catarrh,  and 
the  plaintiff  never  had  catarrh  before,  but  had  it  soon  after- 
wards, we  tliink  that  there  was  some  ground  for  an  infer- 
ence that  the  plaintiff's  catarrh  was  caused  by  the  injury, 
and  we  do  not  think  that  the  court  would  have  been  justified 
in  giving  the  instruction  asked. 

IV.     The  court  instructed  the  jury  that  an  expert  opinion 
that  a  certain  result  may  possibly  follow  from  a  certain  cause, 

that  is,  that.such  result  is  merely  possible,  and  not 
the  ordinary  or  usual  consequence  of  like  condi- 
tions, does  not,  in  the  absence  of  proved  fact  or  circumstances 
tending  to  that  end,  constitute  su£Scient  evidence  that  such 
exceptional  or  possible  result  did  in  fact  follow  in  the  given  cix&e. 
It  is  insisted  that  the  verdict  is  contrary  to  this  instruction. 
But,  in  our  opinion,  we  cannot  so  hold.  In  addition  to  the 
evidence  of  the  experts  and  the  books,  there  was  the  proven 
fact  that  the  plaintiff  never  had  catarrh  before,  and  did  have 
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it  Boon  afterwards.  Beeidee,  it  does  not  appear  that  the  jnry 
foand  that  the  catarrh  was  caused  by  the  injnry,  or  allowed 
any  damages  on  account  of  the  plaintiff's  catarrh.  It  would 
seem,  indeed,  from  the  amount  of  the  verdict,  that  they  did 
not.  The  amount  was  only  $395,  and  there  was  evidence 
that  the  plaintiff  sustained  considerable  injury  independent 
of  the  matter  of  the  catarrh. 

Y.  The  defendant  assigns  as  error  the  overruling  of  an 
objection  interposed  to  a  certain  question  asked  an  expert 
A.  appeal:      witness  by  the  plaintiff.     The  question  is  in  these 

DrfliCttce  •  oh" 

jeciionstoevi-  words:     <' State  whether  a  blow  upon  the  nose 

deuce:  only  * 

beiow'cousid-  ^^^^^  ^^  Sufficient  to  break  the  bones  would 
ered.  probably  excite  inflammatory  action  of  any  mem  • 

brane  of  the  nose?"  The  witness  answered,  "  Most  certainly." 
The  objection  urged  in  argument  is  that  there  was  no  evi- 
dence that  any  bones  in  the  plaintiff's  nose  were  broken. 
That  objection,  however,  does  not  appear  to  have  been  specifi- 
cally made  upon  the  trial.  The  objection  there  made  was 
that  the  question  was  irrelevant,  immaterial  and  leading,  and 
that  the  witness  had  already  testified  upon  the  subject.  Tliere 
was  nothing  in  this  which  would  necessarily  suggest  the 
objection  now  urged,  and  we  cannot  say  that  the  court  erred 
in  not  sustaining  the  objection. 

YI.     The  defendant  assigns  as  error  the  admission  in  evi- 
dence of  an  extract  from  a  medical  work  on  Diseases  of  the 
6.  kvidknce:    Throat  and  Nose.    The  extract  is  in  these  words: 
i"essfadmis8i-  ^^  Pnruleut  inflammation  of  the  nasal  mucous 
hiiity.  membrane   in  exceedingly   rare  cases   may  be 

simply  an  aggravation  of  an  ordinary  catarrh.  It  may  like- 
wise result  from  injuries."  The  objection  urged  is  that  the 
statement  is  too  indefinite;  but  we  cannot  say  that  it  has  no 
bearing  upon  the  question  at  issue.  If  it  has  some  bearing, 
the  indefiniteness  of  the  statement,  it  appears  to  us,  goes  to 
its  value  or  weight  as  evidence,  rather  than  its  admissibility. 
We  see  no  error,  and  the  judgment  must  be 

AFFtBIOED. 
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1.  Ballroada:  injury  to  passbnobb:  doublb  oausb  of  action  in 
ONE  count:  proof  of  onb  sufficibitt.  Plaintiff  aaed  for  iigaries 
to  his  intestate  while  riding  on  defendant's  train.  He  alleged  that  he 
was  a  passenger  at  the  time,  and  also  that  the  iivjnry  was  canned  by  the 
gross  negligence  of  the  defendant.  But  he  failed  to  pro^e  that  he  was 
a  passenger,  in  contemplation  of  law,  as  held  by  this  court  on  a  former 
appeal;  (see  64  Iowa,  51;)  but  held  that  such  proof  was  not  necessary, 
because,  if  defendant  was  guilty  of  gross  negligence,  as  alleged,  it  was 
liable,  whether  he  was,  legally  considered,  a  passenger  or  not 

2.  :    injury  to  PBB80N    BIDINO  WITHOUT    BIGHT*.    OB088  NBOLI- 

obncb:  WHAT  18.  A  railroad  company  is  liable,  under  Code,  §  1S07,  for 
the  gross  negligence  of  its  employes,  resulting  in  injury  to  a  person  riding 
upon  its  cars,  though  without  right;  as,  in  this  case,  one  riding  upon  the 
non-transferable  commutation  ticket  of  another.  And  held  that  where 
employes  perform  their  duties  in  handling  oars  in  a  manner  so  unusual 
and  reckless  as  to  endanger  the  lives  or  safety  of  persons  who  may  be 
rightfully  in  the  caboose  attached  to  the  train,  they  are  guilty  of  gross 
negligence,  though  they  have  no  intent  to  injure  any  one,  and  do  not 
know  that  any  one  is  in  fact  in  the  caboose.    [Adams,  Ch.  J.,  diaaeniing,] 

3.  Verdict:  contrary  to  instructions:  sbt  asiob.  The  instructions 
of  the  court,  whether  right  or  wrong,  are  the  law  of  the  case  for  the 
jury,  and  if  their  verdict  is  contrary  to  the  instructions,  when  considered 
in  the  light  of  the  evidence,  it  must  be  set  aside.  (See  opinion  for 
example.) 

Appeal  from  Mahaska  Circuit  Court. 

Thursday,  Deoembbb   15. 

Action  for  the  recovery  of  damages  for  injuries  sustained 
by  plaintiff's  intestate  while  traveling  on  one  of  defendant's 
trains.  It  is  alleged  in  the  petition  that  the  injuries  com- 
plained of  were  caused  by  the  gross  -negligence  of  defendant's 
employes  who  were  in  charge  of  the  ti*&in,  and  that  they 
caused  the  death  of  the  intestate.  There  was  a  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 

T.  S.  Wright  and  Lafferty  dk  Morgan^  for  appellant. 

John  F.  Lacey  and  TTm.  R.  Lacey^  for  appellee. 
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Reed,  J. — I.     The  Bait  was  institated  by  the  intedtate  in 
his  life-time.     It  was  alleged  in  the  petition  that  he  was  a 

passenger  on  the  train  at  the  time  of  the  injury, 
sengw-^oS?"  *"^  ^^^^  ^^^  employes  of  defendant  in  charge  of 
actiSn'in^one  *^®  train,  while  switching,  caused  the  cars  to  col- 
o?  mfe  sSS?'  lide  violently,  whereby  he  was  thrown  with  great 
°*®'*^-  violence  against  the    cupola    platform  in    the 

caboose  in  which  he  was  at  the  time,  inflicting  the  injuries 
complained  of.  On  the  trial  of  the  issue  joined  on  these 
allegations,  it  was  proven  that  the  intestate  was  riding  on  a 
commutation  ticket  which  had  been  issued  to  another  per- 
son, and  which  contained  a  condition  against  the  assignment 
thereof,  and  that  the  conductor  of  the  train,  when  he  took  up 
the  coupons  for  the  fare  of  the  intestate,  had  no  knowledge 
that  he  was  not  the  person  named  in  the  ticket.  On  appeal, 
it  was  held  by  this  court  that,  upon  that  state  of  facts,  the 
relation  of  carrier  and  passenger  was  not  created  between 
the  parties,  and  consequently  that  defendant  could  not  be 
held  liable  on  proof  of  that  slight  degree  of  negligence  upon 
which  it  would  have  been  chargeable  if  that  relation  had 
existed.  (See  Way  v.  Chicago^  R.  /.  <&  P.  E*y  Co.y  64 
Iowa,  51.)  When  the  cause  was  remanded,  plaintiff  filed  an 
amendment  to  his  petition,  retaining  the  allegations  of  the 
original  petition,  and  alleging,  in  addition  thereto,  that  the 
injury  was  caused  by  the  gross  negligence  of  the  employes 
in  charge  of  the  train.  On  the  second  trial,  the  proof  as  to 
the  circumstances  under  which  the  intestate  was  on  the  train 
was  the  same,  and  counsel  for  the  defendant,  by  motion  to 
direct  a  verdict  and  instructions  requested,  asked  the  cir. 
cuit  court  to  rule  that  the  petition  was  unproved  in  its  gen* 
eral  meaning.  The  position  of  counsel  is  that,  as  it  was 
distinctly  averred  in  the  petition  that  the  intestate  was  a 
passenger  on  the  train  at  the  time  of  the  injury,  there  could 
be  no  recovery  without  proof  of  that  fact,  and  consequently, 
as  there  could  be  no  pretense  under  the  facts  proven,  and  the 
former  holding  of  this  court,  that  the  relation  of  carrier  and 
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passenger  existed  between  the  parties  at  the  time  of  the 
injury,  the  conrt  erred  in  refusing  to  direct  the  jury  to  find 
for  defendant.  But  we  think  this  position  is  not  maintain- 
able; for,  while  the  defendant  would  have  been  liable  if  intes- 
tate had  been  a  passenger,  and  the  injury  had  been  occasioned 
by  but  slight  negligence  on  its  part,  it  would  also,  under  the 
statute,  (Code,  §  1307,)  be  liable,  even  though  that  relation 
did  not  exist,  if  the  injury  was  caused  by  the  gross  negli- 
gence or  mismanagement  of  the  employes  in  charge  of  the 
train;  so  tliat  the  allegation  that  he  was  a  passenger  was 
redundant,  if  plaintiff  relied  upon  the  averment  of  gross  neg- 
ligence, as  also  was  that  averment,  if  he  relied  upon  the  alle- 
gation that  intestate  was  a  passenger.  The  petition,  then, 
alleges  two  states  of  facts,  upon  either  of  which  defendant 
would  be  liable,  and  some  of  its  averments,  while  material  to 
one  of  these,  are  redundant  as  to  the  other.  And  plaintiff 
was  entitled  to  recover  if  he  had  established  either  of  them, 
even  though  he  had  failed  to  prove  the  allegations  which  as 
to  it  were  redundant  Possibly  he  could  have  been  required, 
upon  proper  motion,  to  strike  out  one  of  the  averments,  or  to 
plead  the  two  states  of  facts  in  separate  counts;  but  no  such 
motion  was  made.  Yeiy  clearly,  we  think,  his  right  of  recov- 
ery  was  not  defeated  alone  by  the  failure  to  prove  the  allega- 
tion that  the  intestate  was  a  passenger  at  the  time  of  the 
injury. 

II.     The  train  was  at  Otiey  when  intestate  received  the 
injury.      The  engineer  and  a  brakeman  were  engaged  in 

2. :  in-      switching  at  the  time.     The  caboose  and  eleven 

ikSng^wi^S?'^  freight  cars  were  left  standinfi:  on  the  main  track 

out  Tlgbt :  ,  .?  1  i»  f  .  /.  .1 

ffioss  neeii-     while  a  number  of  cars  were  bema:  cut  out  of  the 

genee:what  ° 

u*  train  and  thrown  upon  a  side  track.     When  this 

work  was  done,  and  the  engine  and  remaining  cars  were 

backed  up  to  be  coupled  to  those  standing,  they  struck  with 

such  force  that  the  intestate,  who  was  standing  in  the  caboose, 

was  thrown  against  the  corner  of  the  platform  of  the  cupola 

by  the  concussion,  and  sustained  the  injury  complained  of. 
Vol.  LXXIII— 3C 
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Neither  the  engineer  nor  the  brakeman  knew  that  he  was  in 
the  caboose.  The  defendant  asked  the  circnit  conrt  to  instruct 
tlie  jury  that,  before  they  could  find  for  plaintiff,  they  must 
find  from  the  evidence  that  the  employes  in  charge  of  the 
train  were  guilty  of  negligence  so  gross  as  to  amount  to  will- 
fulness, and  that  a  mere  failure  to  exercise  ordinary  care  in 
handling  the  train  would  not  be  sufficient;  but  that  there 
must  have  been  such  conduct  as  indicated  an  intention  to 
handle  the  train  as  they  did,  knowing  when  they  did  so  that 
it  would  result  in  injury  to  the  deceased.  The  circuit  court 
refused  to  give  the  instructions  asked.  It  told  the  jury,  in 
effect,  however,  that,  while  wilfulness,  or  an  actual  intent  by 
defendant's  employes  to  injure  the  deceased,  was  not  an  ele- 
ment of  plaintiff's  cause  of  action,  yet  he  would  not  be 
entitled  to  recover  unless  he  had  shown  that  the  act  which 
caused  the  injury  was  grossly  negligent.  It  also  told  them 
tl)at,  if  the  employes  who  were  engaged  in  moving  the  train 
knew,  or  had  reason  to  believe,  that  the  caboose  was  occupied, 
and  yet  moved  it  recklessly  or  negligently,  without  regard  to 
the  safety  of  those  who  might  be  in  the  caboose,  and  in  such 
a  manner  as  that  injury  to  them  might  reasonably  be  expected 
as  the  direct  consequence  thereof,  and  deceased  was  injured 
thereby,  defendant  was  liable.  In  so  far  as  the  instructions 
hold  that  there  could  not  be  a  recovery,  unless  it  was  shown 
that  the  act  complained  of  was  grossly  negligent,  they  are 
favorable  to  defendant,  and  we  need  not  inquire  as  to  their 
correctness;  and  we  are  of  the  opinion  that  the  circuit  court 
rightly  refused  to  instruct  that  an  actual  intent  to  inflict  an 
injury  must  be  shown,  to  entitle  the  plaintiff  to  recover. 
Such  intent  is  not  necessarily  an  element  of  gross  negligence. 
•  An  act  may  be  committed  without  any  specific  intent  to 
injure  another,  and  yet  be  done  with  such  disregard  of  the 
safety  of  others  as  to  render  it  grossly  negligent. 

It  may  be  conceded  that,  as  the  intestate  was  in  the  caboose 
without  right,  defendant  owed  him  no  special  duty,  and  that 
its  employes  were  not  bound  to  ascertain  whether  he  was 
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there  before  commencing  the  work  in  which  they  were  about 
to  engage.  Neither  were  they  required  to  govern  their  con- 
duct with  reference  to  the  possibility  of  his  being  there.  But 
the  caboose  was  liable  at  any  time  to  be  occupied  by  passen- 
gers, and  the  employes  were  required  to  take  that  fact  into 
account  in  the  performance  of  their  duty,  and  go*'em  their 
conduct  with  reference  to  it.  If  they  performed  the  duty  in 
a  manner  so  unusual  or  reckless  as  to  endanger  the  lives  or 
safety  of  persons  who  might  be  rightfully  in  the  caboose, 
they  were  guilty  of  negligence;  and  if,  as  the  direct  conse* 
quence  of  such  negligence,  the  deceased  was  injured,  the 
company  is  liable,  notwithstanding  the  fact  that  he  was  in 
the  caboose  without  right;  for,  by  the  statute  referred  to 
above,  (Code,  §  1307,)  it  is  made  liable  for  <<  all  damages  sus- 
tained by  any  person  *  *  *  •  in  consequence 
of  the  neglect  of  agents,  or  by  any  mismanagement  of  engin- 
eers or  other  employes." 

III.  The  circuit  court  gave  the  following  instruction  to 
the  jury:  "The  mere  fact,  if  it  be  a  fact,  that  the  cars  were 
3.  vebdict:  tlirown  together  with  more  than  usual  force,  is 
k?t?2Sion :  °o<^  ^^  Itself  sufficient  to  establish  the  defendant's 
set  aside.  negligence;  and  while  it  is  proper  for  you,  in 
determining  the  question  of  negligence,  to  take  into  consid- 
eration the  force  of  the  collision,  yet,  though  it  may  have 
been  of  unusual  force,  you  are  not  to  presume  from  this 
alone  that  it  was  the  result  of  carelessness  or  gross  negligence; 
bat  the  acts  of  carelessness  or  negligence  must  be  established 
by  a  preponderance  of  the  testimony.  If  the  shock  to  the 
caboose  was  caused  by  the  failure  of  the  engineer  or  brake- 
man  to  properly  calculate  the  weight  of  the  train,  the  distance 
to  be  traveled,  or  the  amount  of  slack  in  the  train,  while  hon- 
estly endeavoring  to  make  a  safe  and  proper  coupling,  the 
plaintiff  cannot  recover;  and  it  is  for  you,  as  reasonable  meU) 
to  determine  from  all  the  evidence  whether  or  not  the  defend- 
ant's employes  were  guilty  of  such  negligence  as,  under  these 
instructions,  entitles  the  plaintiff  to  recover."     The  clear 
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meaning  of  this  instraction  is  that  plaintiff  was  not  entitled 
to  recover  unless  he  had  proven  some  circnmstance,  in  addi 
tion  to  the  fact  that  the  collision  was  of  nnasoal  violence, 
which  tended  to  show  that  the  engineer  or  fireman  acted  neg- 
ligently in  making  the  coupling.  We  are  clearly  of  the 
opinion  that  the  jury  disregarded  this  instruction.  We  have 
found  in  the  record  no  evidence  which  tended  in  the  slightest 
degree  to  show  negligence  in  the  operation  of  the  train,  except 
the  fact  of  the  violence  of  the  collision;  nor  have  connsel 
pointed  out  any  such  evidence.  Indeed,  the  evidence,  aside 
fron>  that  which  tended  to  show  that  the  cars  went  together 
with  unusual  violence,  was  to  the  effect  that  the  coupling  was 
made  in  the  usual  mamner,  and  that  the  shock  was  occasioned 
by  causes  which  could  not  be  guarded  against.  We  will  not 
inquire  whether  the  instruction  is  correct  or  not.  It  was 
given  as  the  law  of  the  case,  and  should  have  been  respected 
by  the  jury.  A  verdict  which  has  been  found  against  the 
instructions  of  the  court  should  be  set  aside,  even  though 
the  disregarded  instructions  should  be  erroneous.  Upon  the 
theory  adopted  by  the  circuit  court  on  this  question,  the 
cause  should  have  been  taken  from  the  jury;  for,  upon  that 
theory,  there  was  nothing  for  them  to  pass  upon.  But,  hav- 
ing sabmitted  the  question  to  them,  their  verdict  should 
have  been  set  aside  as  contrary  to  the  instruction.  The  judg- 
ment must  be 

Sbvebsed. 

Adams,  Ch.  J.,  dissents  from  the  holding  in  the  second 
paragraph  of  the  opinion. 

Seevsrs,  J.|  took  no  part  in  the  determination  of  the  case. 
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117    g» 

1.  Criminal  Sridenoe:  icubdeb:  bbsgbsta.    On  a  trial  for  the  mar-    lJ9  ^ 

112.9    Aon 

der  of  a  woman  by  shooting,  where  the  woman  *8  hnsband  and  a  ^ 

stranger,  deeping  in  the  same  room,  were  also  shot  at  about  the  same 
time,  and  there  was  an  attempt  to  bom  the  house  by  a  fire  started  in 
another  room,  the  state  was  allowed  to  prove  that,  soon  after  the  shoot- 
ing, the  husband  addressed  a  penon  in  the  room  where  the  fire  was 
thus:  "Henry,  you  d— n  son  of  a  b— h,  you  are  going  to  bum  us  all 
up,'*  Henry  being  the  Cbristiaa  name  of  the  defendant,  and  defendant 
having  also  been  recognized  at  the  same  time,  as  shown  by  the  evidence, 
by  the  stranger  who  had  been  sleeping  in  the  room.  Held  that  the  dec- 
laration was  properly  admitted  as  a  part  of  the  res  gestm,  (See  opinion 
for  authorities.) 

2.  ■  ;  — — :  CTINO  dbclabations:  foundation  por:  how  laid. 
Before  the  dying  declarations  of  one  alleged  to  have  been  murdered  can 
be  admitted  as  such,  it  must  be  shown  that  the  declarations  were  made 
when  the  person  making  them  had  a  belief,  amounting  to  a  conviction, 
that  he  was  soon  to  die,  and  such  belief  may  be  proved  by  the  express 
words  of  the  declarant,  or  infened  from  his  evident  danger,  or  the 
opinion  of  the  medical  or  other  attendants,  stated  to  him,  or  from  his 
conduct,  or  other  circumstances  of  the  case,  all  of  which  may  be 
resorted  to,  in  order  to  ascertain  the  state  of  the  declarant*s  mind.  And 
in  this  case,  held  that  declarations  made  four  days  before  the  death  of 
the  declarant  were  properly  admitted  as  dying  declarations;  and  the 
fkct  that  they  were  in  part  oral,  and  in  part  reduced  to  writing,  was  not 
material. 

8.  !  — -•  ■  :  wsiGHT  OF.    Dying  declarations  are  entitled  to 

the  same  consideration  as  if  given  under  oath;  and  an  instruction 
designed  to  lead  the  jury  to  conclude  that  they  are  entitied  to  less  con- 
sideration was  properly  refused. 

Appeal  from    Fayette    Distriat    Oowrt  —  Hok.    L.    O. 

Hatch,  Jndge. 

Thubsdat,  Dboembbb    15. 

Indiotiobnt  charging  that  the  defendant  nnlawfallj,  will- 
fully,  deliberately,  and  with  malice  aforethonght,  did  kill  and 
murder  Lucretia  Peek.  Trial  by  jury,  who  found  the  follow- 
ing verdict:  "  We,  the  jury,  find  the  defendant  guilty  of  mur- 
der in  the  first  degree,  and  we  say  that  his  punishment  shall 
be  death."    Judgment  that  the  defendant,  <<  Henry  Schmidt, 
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be  punished  by  death,  and  that  the  judgment  be  executed 
by  hanging  the  defendant,  Henry  Schmidt,  according  to  law, 
on  the  first  Wednesday  of  January,  1888."  From  this  judg- 
ment defendant  appeals. 

Samuel  Murdockj  for  appellant. 

A.  J.  JSakeTj  Attorney -general^  for  the  State. 

Seevbbs,  J. — ^The  deceased  was  the  wife  of  Abram  Peek. 
They  resided  on  a  farm,  and  their  homestead  consisted  of  a 
sitting-room,  bed-room  and  kitchen.  There  is  a  door  between 
the  sitting-room  and  bed-room«  On  the  night  of  the  4th  day 
of  September,  1886,  there  were  two  beds  in  the  bed-room^ 
one  in  the  northeast,  and  the  other  in  the  northwest,  corner 
of  the  room.  Xear  the  latter  was  a  window.  On  said  night 
there  were  in  the  house  Mr.  and  Mrs.  Peek  and  Abram  Leon- 
ard. They  went  to  bed  between  9  and  10  o'clock.  Leonard 
slept  in  the  bed  in  the  northwest  corner  of  the  room,  and  Mr. 
and  Mrs.  Peek  in  the  other.  Some  time  in  the  night,  and 
while  Leonard  was  sleeping,  there  was  a  pistol  shot,  and  he 
was  struck  by  a  ball,  and  another  ball  passed  probably  within 
an  inch  of  him.  He  remained  still  for  a  minute  or  two, 
then  got  up,  but  before  he  did  so  he  said,  <<  I  am  shot."  Mr. 
and  Mrs.  Peek  got  up  before  he  did.  A  shot  then  came  in 
the  west  window,  and  Mrs.  Peek  said,  ^<  I  am  shot,"  and  Mr. 
Peek  said,  <'  I  am  shot."  A  fire  was  started  in  the  sitting- 
room.  Mr.  Peek  rushed  out  and  said:  "Henry,  you  d — n 
son  of  a  b — h,  you  are  going  to  burn  us  all  up."  Leonard 
could  see  in  the  sitting-room,  and  he  saw  the  defendant  stand- 
ing by  the  partition,  and  said,  "  Henry,  I  see  you  plainly." 
When  Peek  rushed  out  he  told  Leonard  to  hold  the  door,  and 
he  said,  "  I  will  put  out  the  fire."  Mr.  Peek  did  not  return 
to  the  house.  Leonard  and  Mrs.  Peek  remained  in  the 
house  until  morning,  when  he  aroused  the  neighbors.  The 
foregoing  is,  in  substance,  the  evidence  of  Leonard,  who  wa& 
then  72  years  old. 
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The  evidence  also  tended  to  show  that  a  fire  had  been 
started  in  the  sitting-room,  and  that  it  was  extinguished  after 
Mr.  Peek  left  the  bed-room.  The  body  of  Mr.  Peek  was 
foand  the  next  morning  not  far  from  the  hoase,  and  the  evi- 
dence tended  to  show  that  the  skull  was  fractured,  and  it  was 
produced  by  a  blunt  instrument,  and  this  was  the  cause  of  his 
death.  The  deceased  was  shot  in  the  right  cheek.  There 
were  powder  marks  all  over  her  face.  She  died  on  the  20th 
day  of  September,  1886.  A  poat-mortem  examination  was 
held,  and  a  bullet  was  found  in  the  right  side  of  the  brain. 
The  gunshot  wound  caused  her  death.  The  foregoing  facts 
were  in  no  respect  controverted,  except  that  it  is  claimed  that 
the  declarations  made  by  Mrs.  Peek  were  inadmissible. 

The  only  material  controverted  question  was  as  to  whether 
the  defendant  was  the  person  who  lired  the  pistol  shot  which 
caused  the  death  of  Mrs.  Peek.  Evidence  was  introduced 
tending  to  show  that  the  defendant  was  at  the  house  on  the 
night  in  question,  which  we  have  not  deemed  it  necessary  to 
set  out.  A  few  days  prior  to  the  death  of  Mr.  Peek,  the 
defendant,  in  speaking  of  him,  said:  <'God  damn  himl  if  he 
don't  pay  me  I'll  kill  him."  A  few  days  before  her  death, 
Mrs.  Peek  made  a  statement,  which  was  reduced  to  writing 
and  signed  by  her.  It  is  as  follows.  The  portion  italicized 
was  stricken  out  by  the  court,  and  the  residue  only  was 
admitted  in  evidence: 

"Windsor,  September,  16,  1886. 
'•  Feeling  poorly,  I  make  this  statement  concerning  the  shoot- 
ing of  Mr.  Leonard,  Mr.  Peek  and  myself.  On^  or  about  the 
night  of  the  J^th  of  SeptenibeVy  1886yMr.  Leonard  and  Mr, 
Peek  had  been  in  town^  (West  JJnion^)  on  business^  getting 
home  about  sundown.  Being  late  after  sxLpper^  we  per- 
suaded Mr.  Leonard  to  stop  over  night.  Mr.  Leonard  slept 
in  the  same  room  with  Mr.  Peek  and  myself.  Mr.  Leonard 
slept  in  the  west  bed  next  to  the  window ^  head  to  the  west. 
Mr.  Peek  and  I  slept  in  the  east  bed;  head  to  the  north. 
There  wai  a  curtain  between  the  two  beds.   About  11  o'clock 
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we  were  startled  by  a  shot,  and  Mr.  Leonard  said,  <  O,  1  am 
sliotl'  and  then  he  tarned  and  shot  Mr.  Peek,  and  then  we 
shut  the  door.  Mr.  Peek  said:  <  For  God's  sake,  woman, 
what  will  we  do?  We  are  in  here  withont  anything  to  defend 
oarselves.  If  we  stay  in  here,  we  will  be  bnrned  up;  and 
if  we  go  out  we  will  be  killed.'  I  told  Mr.  Peek  I  would 
rouse  the  neighborhood.  He  said,  ^  My  good  woman,  if  you 
go  out,  he  will  kill  yon.'  I  said,  I  will  go  out  of  the  win- 
dow, and  go  up  to  Mr.  Swails,  and  tell  him.  When  I  stuck 
my  head  out  of  the  window  he  shot  me.  I  said  to  him: 
^  Henry  how  could  you  hurt  meP  He  said,  <  I  didn't  mean 
to  hurt  vou,  Mrs.  Peek.'  Luobbtia  Pbkk." 

She  also  said  that  the  person  who  inflicted  the  wounds  on 
her  was  "Henry  Schmidt,  the  boy  who  worked  for  us."  To 
the  introduction  of  the  written  statement  and  oral  declara- 
tion of  Mrs.  Peek,  counsel  for  the  defendant  objected,  on  the 
ground  that  it  was  not  shown  that  they  were  made  under  the 
belief  that  she  soon  expected  to  die.  The  objections  were 
overruled. 

I.     It  is  insisted  by  counsel  for  the  defendant  that  the 

court  erred  in  admitting  what  was  said  by  Mr.  Peek  when  he 

1.  cBiifiNAr.     opened  the  door  between  the  sitting-room  and 

murderfreB     bod-room.     What  he  then  said  tended  to  show 

gestae  ^Y^^^  j^^  ^^^^  recognized   the  defendant.       The 

attorney-general  insists  that  what  Mr.  Peek  then  said  was 
res  gestcB,  or  a  part  of  the  transaction,  and  therefore  the  evi- 
dence was  admissible. 

What  length  of  time  had  elapsed  after  Mrs.  Peek  was  shot 
before  the  door  was  opened  and  the  declaration  made  does  not 
certainly  appear;  but  it  could  have  been  but  a  few  moments. 
Several  pistol  shots  had  been  iired,  and  all  of  the  persons  in 
the  house  declared  they  were  shot.  A  fire  had  been  lighted  in 
the  adjoining  room,  and  the  danger  of  being  burned  existed 
when  the  door  was  opened  and  the  declaration  made.  It  seems 
to  us  quite  clear  that  the  declaration  constitutes  a  part  of  the 
transaction,  and  was  clearly   admissible  in  evidence.     It  is 
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trne,  the  pistol  shots  had  been  fired  a  short  time  before,  bat 
the  fire  was  then  barning.  The  danger  of  being  bnmed  acta- 
ally  existed  at  that  time,  and  the  declaration  was  made  in 
reference  to  that  fact.  In  Com.  v.  MoPike^  8  Onsh.,  181,  the 
deceased  ran  from  a  room  where  her  husband,  the  defendant, 
was,  to  a  room  in  the  same  house,  a  story  above  the  one  occa- 
pied  by  herself  and  hasband,  and  knocked  at  the  door,  crying 
<<  Murder  ! "  A  witness  saw  the  deceased  was  wounded,  and 
started  for  a  physician.  She  met  the  defendant  and  another 
witness  on  the  stairs,  and  the  latter  went  for  a  watchman, 
and,  upon  returning,  went  immediately  to  the  room  where 
the  deceased  was,  and  there  found  her  bleeding  profusely. 
She  said  John  (meaning  defendant)  had  stabbed  her.  The 
defendant  objected  to  such  declaration.  The  objection  was 
overruled,  and  it  was  held  that  the  ruling  was  right,  on  the 
ground  that  it  was  so  recent  after  the  receiving  of  the  injury 
as  to  justify  the  admission  of  the  evidence  as  a  part  of  the 
Ten  gest<B.  (See  also,  Driscoll  v.  People^  47  Mich.,  413;  S.  C. 
11  N.  W.  Rep.,  221;  People  v.  Vernon,  35  Cal.  49;  Ear- 
riman  V.  IStowej  67  Mo.,  93;  Travelers^  Insurance  Go.v, 
Moaley^  8  Wall.,  397;  State  v,  Dt^coll^  72  Iowa,  583.)  The 
declaration  was  admissible  in  evidence,  and  therefore,  the 
court  rightly  refused  the  following  instruction  asked  by  the 
defendant:  <<  It  has  been  testified  to  that  Mr.  Peek  said  in 
his  house,  at  or  about  the  time  the  shooting  took  place: 
<  Henry,  you  d — n  son  of  a  b — h,  you  are  going  to  burn  us 
all  up.'  Yon  are  not  to  consider  these  words  as  tending  to 
show  that  the  defendant  was  present  at  the  shooting,  or  that 
he  shot  Mrs.  Peek."  As  the  evidence  was  admissible,  it  fol- 
lows that  it  should  be  considered  by  the  jury.  It  is  true 
that  the  declaration  does  not  certainly  indicate  that  Mr. 
.Peek  meant  the  defendant  He  simply  designated  the  per- 
son as  ^<  Henry."  The  defendant's  Christian  name  is  Henry. 
This  fact,  and  other  evidence  in  the  case,  without  the  semblance 
of  a  doubt,  was  sufficient  to  warrant  the  jury  in  finding  that 
Mr.  Peek  meant  the  defendant.     The  fact  that  Mr.  Leonard 
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saw  the  defendant  at  the  same  time,  when  his  opportunities 
for  recognizing  him  were  not  as  good  as  Mr.  Peek's,  renders 
it  certain  beyond  a  reasonable  doubt  that  the  latter  also  at  the 
time  knew  and  recognized  the  defendant. 

II.     The  settled  rule  as  to  the  admission  of  dying  declar- 
tions  is  that  evidence  must  be  introduced  showing  that  such 

2.  — : :    declarations  were  made  at  a  time  when  the  declar- 

atfoa:  foun-     ant  expected  to  soon  die.     This  must  amount  to 

datloQ  f or :  * .     .  .  „        . 

how  laid.  a  conviction.  A  mere  transient  or  fleeting 
impression,  it  will  be  conceded,  is  not  sufficient.  It  is  the 
province  of  the  court  to  determine  when  this  has  been  suffi- 
ciently established.  Mrs.  Peek  was  the  mother  of  three  sons, 
named  John,  Fred  and  Frank  Beeker,  who  were  with  her 
almost  constantly  after  she  was  shot  until  she  died,  and  Frank 
testified  that  she  said,  on  the  6th  day  of  September,  that  "she 
was  getting  very  weak,  and  knew  she  must  die."  "  The  day 
before  she  died  she  said:  *  I  am  feeling  very  bad,  Frank.  Am 
growing  weaker  all  the  time.  I  know  I  am  dying,  and  must 
go.'  We  encouraged  her  all  we  could.  She  said,  *  No,  it's  of  no 
use.  I  know  I  must  die.' "  Fred  testified  that  "she  seemed 
despondent  and  positive  she  was  going  to  die.  She  seemed 
to  think  she  had  no  longer  to  stay  with  us.  We  told  her  to 
cheer  up  ;  that  perhaps  she  would  recover.  She  said,  <  No, 
children,  don't  think  I  can  live.'  We  told  her  not  to  give  up 
in  that  way;  try  and  stay  with  us.  She  said  she  was  grow- 
ing weaker  all  the  time,  and  knew  she  could  not  live  much 
longer.  John  spoke  to  her,  and  said  she  ought  to  pray.  She 
said,  < I  do  pray,  John.'"  John  testified:  "My  brother 
Frank  said,  *  Ma,  how  are  you  feeling  this  morning?'  She 
said, '  I  am  feeling  very  poorly.  I  know  I  must  die.'  We 
told  her  to  cheer  up;  she  might  get  better.  She  said,  <  Yes, 
I  would  like  to  li ve ;  but  I  know  I  must  die.'  She  said  she  heard  ^ 
beautiful  music,  and  <  am  getting  weaker  all  the  time.' "  The 
physician  that  was  attending  the  deceased  informed  her  that 
such  a  wound  was  frequently  serious;  but  he  did  not  inform 
her  it  was  necessarily  fatal. 
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It  clearly  appears  from  the  evidence  that  the  deceased 
never  rallied  from  the  shock  produced  by  the  pistol  shot.  At 
no  time  did  she  express  the  belief  or  hope  that  she  would  get 
well;  but  at  all  times  wheu  she  gave  expression  to  her  belief 
ou  the  subject  she  said  she  could  not  live,  and  that  she  would 
die.  At  times  the  deceased  was  delirious  to  some  extent. 
Her  condition  was  of  a  comatose  character;  but  she  knew  and 
recognized  the  persons  present,  and  expressed  herself  usually 
in  a  rational  manner,  and  seemed  to  comprehend  what  she  said, 
and  her  condition  and  the  character  of  the  wound  would  nat* 
ually  cause  any  person  to  entertain  aprehensions  that  it  would 
prove  fatal.  We  feel  constrained  to  say  that  the  declarations 
were  admissible  in  evidence;  for  it  is  sufficient  if  it  satisfac- 
torially  appears  that  they  were  made  «  under  a  sense  of  impend- 
ing  death,"  whether  it  be  proved  by  the  express  words  of  the 
declarant,  or  inferred  from  his  evident  danger,  or  the  opinion 
of  the  medical  or  other  attendants  stated  to  him,  or  from  his 
conduct  or  other  circumstances  of  the  case,  all  of  which  may 
be  resorted  to  in  order  to  ascertain  the  state  of  declarant's  mind. 

The  length  of  time  which  elapsed  between  the  declarations 
and  the  declarant's  death  furnishes  no  rule  for  the  admission 
or  rejection  of  the  evidence,  though,  in  the  absence  of  any  bet- 
ter evidence,  it  m^y  serve  as  one  of  the  exponents  of  the 
deceased's  belief  that  his  dissolution  was  or  was  not  impend- 
ing. (1  Greenl.  Ev.,  §  158.)  In  this  case  there  are  the  ex<» 
press  words  of  the  deceased  that  she  expected  to  die,  and  the 
character  of  the  wound,  and  othelr  circumstances,  which  clearly 
indicate  that  such  must  have  been  the  belief  of  the  deceased. 
The  tact  that  a  part  of  the  declaration  was  reduced  to  writ- 
ing, signed  by  the  deceased,  and  other  declarations  established 
by  parol,  is  not  a  valid  objection  to  the  admission  of  the 
evidence.     (1  Greenl.  Ev.,  §  161.) 

III.  The  court  instructed  the  jury  that  the  "  dying  dec- 
larations of  Mrs.  Peek  are  in  evidence  in  the  case,  entitled  to 

. . .  the  same  consideration  as  if  given  under  oath, 

weight  of.       ^^^  ^^  greater,"  and  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows:  "In  considering  the 
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dying  declarations  of  Mrs.  Peek,  you. will  take  into  considera- 
tion the  fact  that  they  were  not  made  under  oath,  and  that 
she  was  not  subject  to  cross-examination;  and  she  states  that 
she  met  the  defendant,  and  conversed  with  him,  immediately 
after  the  wound  from  which  she  died  was  inflicted."  This 
instruction  was  refused.  The  ground  on  which  declarations 
are  deemed  admissible  in  evidence  is  <<  that  they  are  declara- 
tions made  in  extremity,  when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is  gone,  when  every 
motive  to  falsehood  is  silenced,  and  the  mind  is  induced  by 
the  most  powerful  considerations  to  speak  the  truth.  A  sit- 
uation so  solemn  and  so  awful  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a 
positive  oath  in  a  court  of  justice."  It  therefore  follows  that 
the  instruction  given  by  the  court  is  clearly  correct.  No 
authority  has  been  cited  which  sustains  the  instruction  asked. 
Ko  rule  or  principle  of  law  is  therein  enunciated.  It  simply 
states  whatevery  juror  of  ordinary  understanding  would  recog- 
nize without  any  direction  from  the  court.  If  the  instruc- 
tion had  been  given,  it  would  not  have  constituted  error, 
and  we  think  it  equally  clear  that  it  was  not  eirror  to  refuse 
it.  If  it  had  been  given^  it  is  apparent,  we  think,  that  it 
would  not  have  benefited  the  defendant.  But,  as  we  have 
said,  it  announced  no  rule  of  law,  but,  at  most,  simply  stated 
a  fact. 

We  have  examined  this  case  with  the  care  its  importance 
demands,  and  the  evidence  fully  sustains  the  verdict.  We 
have  been  unable  to  find  any  error  in  the  record,  and  there- 
fore the  judgment  of  the  district  court  must  be 

Affibjcbd* 
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8IJFFIGIBNT.  The  tnuiscript  of  the  short-hand  notes  of  a  former  trial  lo?  120 
was  used  as  evidence  in  this  case,  and  other  evidence  was  taken  down  L  j*^  ^^ 
in  short-hand  by  the  reporter.  This  last  short- hand  report,  includin « the 
transcript  of  the  former  report,  was  within  the  proper  time  certified  by 
the  trial  judge  as  beinfc  **  all  the  evidence  that  was  offered  or  intro- 
duced on  the  trial  of  said  case,  and  all  of  the  objections  and  rulinfifs 
made  and  ezceptionB  taken,  and  the  said  official  report  in  short-hand  is 
hereby  made  a  part  of  the  record  in  the  above  entitled  cause.**  Held  that 
this  was  a  sufficient  bill  of  exceptions.    (See  cases  cited  in  opinion.) 

2.  Intoxicating  Liquors:  uhi4Awfi7l  bale:  recoyert  bt  ybhdee  of 
MO  MET  PAID  FOR:  FACTS  NOT  WARRANTING.  Where  defendant,  a 
retail  druggist,  purchased  his  drugs  of  the  plaintiff,  a  wholesale  drug- 
gist, and  included  orders  for  intoxicating  liquors,  but  plaintiff  turned 
the  orders  over  to  one  H.,  who  furnished  the  liquors  and  rendered  bills 
therefor  signed  by  himself,  but  directing  defendant  to  remit  to  plaintiff 
therefor,  and  it  did  not  appear  that  plaintiff  was  in  fact  selling  the 
liquors  and  nsing  the  name  of  H.  for  a  cover,  bat  that  plaintiff  only 
acted  as  the  assignee  of  H.  in  collecting  the  bills,  held  that  defendant 
could  not  recover  of  plaintiff  the  moneys  paid  for  liquors  so  procured, 
on  the  ground  that  the  sales  were  made  by  plaintiff  in  violation  of  law. 

Appeal  from  Dallas  District.  Court — TLoix.  A.  "W.  Wilkin- 
son, Judge. 

Fbidat,  Deoembeb  16. 

This  is  an  action  at  law  bj  which  the  plaintiff  seeks  to 
recover  of  D.  E.  Fyook  &  Co.  a  balance  dne  upon  an  account 
for  drugs  sold  and  delivered.  The  defendant  admitted  the 
amount  of  the  account,  and  set  up  a  counter-claim  to  recover 
of  the  plaintiff  a  large  amount  of  money  which  the  defend- 
ant paid  the  plaintiff  for  intoxicating  liquors,  which  it  is 
alleged  the  plaintiff  unlawfully  sold  to  the  defendant.  The 
suit  was  commenced  by  attachment,  and  a  stock  of  drugs  was 
seized  upon  the  writ.  The  defendant  made  an  assignment  of 
property  for  the  benefit  of  creditors  a  few  days  before  the 
suit  was  commenced,  and  J.  L.  Townsend,  the  assignee,  inter- 
vened in  the  action,  and  claimed  to  be  lawfully  in  possession 
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of  the  goods  as  snch  assignee,  and  he  also  demanded  judg- 
ment against  the  plaintiff  for  the  amount  paid  to  plaintiff 
for  intoxicating  liquors  unlawfully  sold  to  the  defendant. 
There  was  a  trial  to  the  court.  The  amount  of  the  plaintiff's 
account  for  drugs  was  admitted,  and  the  court  found  that  the 
intervenor  was  entitled  to  recover  of  the  plaintiff  on  the 
counter-claim  the  sum  of  $1,311.50,  which,  being  set  off 
against  the  account  for  drugs,  left  a  balance  in  favor  of  the 
assignee  and  intervenor  of  $792.99,  for  which  judgment  was 
rendered  for  the  intervenor.     Plaintiff  appeals. 

Oole^  MoVey  <6  Olarkj  for  appellant. 

Cardell  <&  Shortley^  for  defendants. 

White  <&  Clarksy  for  intervenor. 

BoTHBOOE,  J. — I.     The  first  question  in  the  case  arises 

npon  a  motion  of  the  appellee  to  strike  the  evidence  from  the 

files,  because  it  has  not  been  preserved  by  a  bill 
1.  BiLii  of  ex-  '  .  ^  •' 

®®?J!2'*2-  *     of  exceptions.     There   were  two   trials   of  the 

certified  notes  -t 

JeiSSSer'suffl?  ^^^^^'     The  record  shows  that  at  the  first  trial 
cienu  ^jjg  evidence  was  taken  down  by  the  short-hand 

reporter,  and  certified  by  the  judge,  and  properly  filed.  At 
the  second  trial  a  transcript  of  the  short-hand  notes  was  used 
by  the  consent  of  the  parties  as  evidence  npon  the  trial,  and 
a  short-hand  record  was  kept  of  other  proceedings.  This 
last  short-hand  report,  including  the  transcript  of  the  former 
report,  was  certified  by  the  trial  judge  as  being  "  all  of  the 
evidence  that  was  offered  or  introduced  on  the  trial  of  said 
case,  and  all  of  the  objections  and  rulings  made  and  excep- 
tions taken;  and  the  said  official  report  in  short-hand  is 
hereby  made  a  part  of  the  record  in  the  above-entitled  cause." 
This  certificate  was  filed  within  the  proper  time.  Uirder  the 
former  rulings  of  this  court,  this  must  be  regarded  as  a  suffi- 
cient bill  of  exceptions.  {State  v.  Fay^  43  Iowa,  651;  Oihha 
V,  BtAckingham^  48  Id.,  96;  MoFarland  v.  Folsomj  61  Id., 
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117;  Hahn  v.  Miller^  60  Id.,  96;  and  McCarthy  v.  Watrous^ 
69  Id.,  260.)  It  became  necessary,  owing  to  this  dispute  as 
to  the  record,  to  file  a  transcript  in  this  court.  By  agree- 
ment of  the  parties,  the  original  papers  were  filed,  bat  they 
were  not  copied  and  certified  by  the  clerk.  In  examining 
the  record,  as  we  have  been  compelled  to  do,  we  think  that 
the  appellant's  abstract,  witb  an  omission  supplied  by  the 
abstract  of  appellee,  fairly  presents  the  case  upon  its  merits, 
and  we  will  proceed  to  determine  it  in  that  way. 

II.     The  plaintiff  is  a  corporation  engaged  in  the  whole- 
sale drug  business  in  the  city  of  Des  Moines.     It  was  form- 
erly known   and   designated   by   the  name   of 
iNpUquora;     Mitchell,  Crane  &  Oo.     The  chancre  of  name, 

uatawiul  sale:  ^ 

▼end^f^^  however,  did  not  operate  as  a  reorganization  of 
tor-^facBnot  *^^  Corporation,  but  it  still  retained  its  identity 
'~~'*'^-  as  a  body  corporate.  The  defendant,  D.  Fyock 
&  Co.,  was  a  retail  druggist  in  Dallas  county,  and  a  customer 
of  the  plaintiff,  and  from  about  October  1,  1884,  to  May  5, 
1886,  purchased  from  the  plaintiff  substantially  all  of  the 
goods  used  in  his  retail  business.  The  defendant  claims  that 
a  large  part  of  the  purchases  made  were  intoxicating  liquors, 
sold  for  unlawful  purposes.  The  plaintiff  claims  that  it 
never  at  any  time  sold  any  intoxicating  liquors  to  the  defend- 
ant. As  we  think  the  appeal  must  be  disposed  of  on  this 
question,  it  is  unnecessary  to  determine  any  of  the  other 
points  discussed  by  counsel.  In  determining  the  case,  we 
have  not  only  considered  the  evidence  presented  in  the 
abstract,  but  we  have  carefully  examined  the  transcript,  and 
from  it  we  find  tliat  the  defendant,  D.  Fyock  &  Co.,  was 
composed  of  D.  Fyock  alone.  During  part  of  the  time  he 
was  dealing  with  the  plaintiff,  he  represented  that  one  A.  W. 
Font  was  his  partner.  Defendant  was  at  one  time  arrested 
for  an  alleged  violation  of  the  prohibitory  liquor  law,  and 
upon  the  trial  he  testified  as  a  witness  that  Font  was  his  part- 
ner. This  appeared  to  him  to  be  necessary  to  his  defense, 
because  Font  was  a  registered  pharmacist,  and  Fyock  was 


480  SUPREME  COURT  OF  IOWA, 

Hwlburt,  Hess  &  Co.  ▼.  Fyock  &  Go.  et  al. 

not.  It  is  trae,  defendant  denied  that  he  represented  Font 
to  be  a  partner;  but  the  evidence  that  he  did  was  so  over- 
whelming that  there  cannot  be  said  to  be  any  conflict  therein, 
and  we  think  that  the  evidence  that  the  plaintiff  dealt  with 
him  in  the  belief  that  he  had  a  partner  who  was  a  registered 
pharmacist,  and  that  he  was  authorized  by  a  proper  permit 
to  sell  intoxicating  liqnors  for  the  purposes  permitted  by  law, 
ought  not  to  admit  of  any  question.  We  think,  also,  that 
the  evidence  does  not  warrant  the  finding  that  the  plaintiff 
at  any  time  sold  intoxicating  liquors  to  the  defendant.  The 
plaintiff,  being  a  corporation,  held  no  permit  to  sell  intoxi- 
cating liquors.  At  one  time  one  Mitchell,  and,  later,  one 
Hess,  who,  it  is  true,  were  stock-holders  in  the  corporation, 
held  permits  to  sell  liquors  for  lawful  purposes;  and,  while  it 
is  true  that  part  of  the  liquors  were  kept  in  the  building 
occupied  by  the  plaintiff,  the  evidence  is  conclusive  and 
uncontradicted  that  the  plaintiff  had  no  interest  in  that 
branch  of  the  business.  It  is  true  that  the  defendant  ordered 
his  liquor  from  the  plaintiff;  but  the  evidence  shows  that  in 
nearly  every  instance  bills  were  rendered  to  the  defendant, 
showing  that  his  purchase  was  not  made  from  the  plaintiff. 
The  following  is  a  copy  of  one  of  the  bills. 

*«  Des  Moines,  Ia.,  July  1,  1885. 

«  D.  E.  Fyock  &  Co.,  Perry,  Iowa,  bought  of  S.  H.  Hess, 
224  and  226  Second  St. 

"  Book  4.   Terms, .   Shipped, .    Salesman, . 

«  ^  Gal.  alcohol,  2.25,        ....  10.99 

<^  Please  remit  the  above  amount  to  Hurlburt,  Hess  &  Co., 
which  will  be  honored  by         Yours  very  truly,  etc, 

«  S.  H.  Hkss." 

We  find  no  evidence  in  the  case  that  the  use  of  the  names 
of  Hess  and  Mitchell  were  adopted  as  a  cover  for  the  sale  of 
intoxicating  liquors  by  the  plaintiff.  It  is  true,  the  plaintiff 
turned  over  the  orders  for  liquors  to  Hess  aud  Mitchell,  but 
there  is  no  evidence  that  plaintiff  had  any  interest  therein, 


DECEMBER  TERM,  1887.  481 


Hurlburt,  Heas  ft  Co.  t.  Fyoek  ft  Co  et  aL 


nor  in  the  profits  arising  from  the  sale  thereof.  The  evidence 
upon  this  point  is  all  the  other  way.  These  accounts  or  bills 
for  liquors  were  sent  to  the  defendant.  They  show  on  their 
face  that  thej  were  sales  made  by  Hess  to  him.  It  is  true, 
the  defendant  was  directed  to  remit  to  the  plaintiff;  but  this 
did  not  show  that  the  sales  were  made  by  the  plaintiff.  If 
they  tended  to  show  that  the  plaintiff  was  using  the  name  of 
Hess  as  a  cover  for  dealing  in  liquors,  they  are  fully  explained 
by  the  fact,  which  is  uncontradicted,  that  the  plaintiff  pro- 
cured no  intoxicating  liquors  for  any  one  but  their  drug 
customers;  and  in  such  cases,  as  Hess  sold  only  for  cash, 
plaintiff  settled  with  Hess,  and  looked  to  the  customer  for 
reimbursement.  The  plaintiff  sent  to  the  defendant  certain 
statements  of  account,  in  which  some  of  the  claims  for  liquors 
were  included.  But  the  evidence  shows  that  plaintiff  was 
the  mere  assignee  of  Hess;  and  whatever  was  done  in  the 
way  of  showing  plaintiff's  connection  with  the  sales  by  the 
use  of  its  bill-heads,  on  a  few  occasions,  are  shown  to  have 
been  done  by  mere  inadvertence.  It  must  be  remembered 
that  defendant  is  seeking  a  recovery  upon  a  claim  which  he 
is  bound  to  establish  by  affirmative  evidence.  His  demand 
is  purely  statutory.  He  has  had  the  liquors  sold  him  in 
violation  of  law,  failed  in  business,  and  he  and  his  assignee 
are  attempting  to  pay  this  drug  bill,  and  recover  quite  an 
amount  besides,  by  asserting  a  right  of  action  which,  to  say 
the  least,  is  not  attended  with  any  violation  of  his  rights 
tending  to  arouse  sympathy  in  his  behalf. 

The  judgment  will  be  reversed,  and  the  cause  remanded 

for  a  new  trial. 

Bevbbsbd. 
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Campbell  y.  Campbell. 

1.  Divorce:  tbmporart  alimony:  gboukd  of.  Upon  a  motion  fof 
temporary  alimony  to  enable  the  wife  as  plaintiff  in  a  divorce  suit  to 
prosecnte  her  case,  it  is  not  necessary  that  her  affidavits  show  that  she 
is  entitled  to  a  divorce. 

2,  :  :  PRIOR  SEPARATION  AND  DIVISION  OF  PROPERTY.     The 

fact  that  the  parties  had  previously  separated,  and  made  a  division  of 
the  property,  was  no  ground  for  denying  temporary  alimony  to  the  wifo 
upon  an  action  begun  by  her  for  a  divorce.  {Martin  v,  Martin,  65  lowa^ 
255,  and  Blake  v,  Blake^  7  Id.,  46,  where  there  was  not  only  a  separa- 
tion, but  a  dissolution  of  the  marriage,  distinguished.) 

3.  : :  NEED  of:  discretion  of  trial  court.    The  making 

of  an  allowance  for  temporary  alimony  to  a  wife  as  plaintiff  in  a  divorce 
suit  is  a  matter  resting  largely  in  the  discretion  of  the  trial  court,  and 
this  court  will  not  interfere  unless  an  abuse  of  such  discretion  is  clearly 
shown;  which  is  not  done  in  this  case.    (See  cases  cited  in  opinion.) 

Appeal  from  Adair  District  Court — Hon.  J.  H.  Hbkdbb- 

80K,  Judge. 

Fbipat,  Decbmbeb  16. 

AoTioN  for  a  divorce  and  for  alimony  brought  by  the 
plaintiff,  Susanna  Campbell,  against  the  defendant  on  the 
ground  of  adultery.  The  defendant  pleaded  connivance  and 
condonation,  and  the  plaintiff  denied  the  same.  While  this 
action  was  pending  in  the  court  below,  the  plaintiff  moved 
for  an  order  of  allowance  to  enable  her  to  defray  her  expenses 
in  the  prosecution  of  the  suit.  The  court  made  an  order 
allowing  her  $350.  and  from  that  order  the  defendant  appeals. 

S.  E.  Don  CorloB  and  Willard  <&  Ehtcherj  for  appellant. 

a.  Mickey  and  Grass  ds  Storey^  for  appellee. 

Adams,  Ch.  J. — I.   The  defendant  insists  that  the  affidavits 

filed  in  resistance  to  the  motion  show  that  the  plaintiff  is  not 

1  divorce:     6iiti*l®<i  t^  a  divorce.     But  we  do  not  think  that 

aum?ny7       "P^"  ^^^  question  of  an  allowance  of  suit-money 

impound  oL       tjjQ  plaintiff  was  bound  to  show  that  she  was 

entitled  to  a  divorce.     The  very  obiect  which  she  has  in  view 
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in  asking  for  the  allowance  is  to  put  herself  in  a  condition  to 
show  that  sho  is  entitled  to  a  divorce. 

II.  It  seems  to  be  undisputed  that  the  parties  in  1885, 
or  prior  thereto,  separated,  and  soon  thereafter  made  a  divis- 
j. ; J  ion  of  the  property.     It  is  insisted    that    the 

ttouaDdP^te-  agreement  for  a  division  bars  the  plaintiff  from 
erty.  Setting  np  a  claim  for  alimony;  but  in  our  opin- 

ion it  cannot  properly  be  allowed  to  have  such  effect.  We 
think  that  the  most  that  can  be  said  is  that  the  court  below, 
in  making  her  the  allowance,  should  have  taken  into  consid- 
eration, as  probably  it  did,  her  pecuniary  condition,  and 
granted  only  such  allowance,  if  any,  as  her  necessities  seemed 
to  require.  The  defendant  relies  npon  Martin  v.  Martin.  65 
Iowa,  255,  and  Blake  v.  Blake^  7  Id.,  46.  But  in  those 
cases  the  agreement  which  was  made  was  for  alimony  on  the 
dissolution  of  the  marriage.  In  the  case  at  bar,  the  agree- 
ment was  made  upon  a  mere  separation.  We  do  not  think 
that  the  plaintiff  was  precluded  by  it  from  setting  up  a  claim 
for  suit-money  after  an  action  for  a  divorce  was  brought. 

III.  The  defendant  claims  that  the  evidence  shows  that 
the  plaintiff's  pecuniary  condition  is  such  that  she  did 
^ . ,  not  need  allowance  for  suit-money.     The  evidence 

cwuon'oftriai  shows  that  the  plaintiff  is  possessed  of  120  acres 
**^"^  of  land,  and  a  small  amount  of  personal  property. 

It  shows,  however,  that  only  a  part  of  the  land  is  improved, 
and  that  she  is  in  poor  health.  While  there  may  be  some 
doubt  npon  the  question  as  to  the  plaintiff's  necessities,  the 
making  of  such  an  allowance  as  that  in  question  is  a  matter  of 
discretion,  and  it  is  not  for  an  appellate  court  to  set  it  aside, 
unless  it  shall  appear  that  the  discretion  was  abused.  {Small 
V.  Smallj  42  Iowa,  111;  Foss  v.  FoaSj  100  111.,  576;  Har- 
rison V.  Harrison^  49  Mich.,  240;  S.  C,  18  N.  W.  Rep.,  681 ; 
Sumner  v.  Sumner,  54  Wis.,  642;  S.  C,  12  N.  W.  Rep.,  21.) 
We  are  not  prepared  to  say  that,  in  view  of  all  the  circum- 
stances shown,  the  court  below  abused  its  discretion. 
lY.     The  plaintiff  insists  that  this  appeal  was  taken  for 
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delay,  and  that  she  is  entitled  to  damages,  and  for  an  addi* 
tional  allowance  in  preparing  an  abstract  and  argument.  We 
see  no  reason  to  think  that  the  appeal  was  not  taken  in  good 
faith.  As  to  a  further  allowance  of  suit-money,  we  have  to 
say  that,  with  the  allowance  already  made,  the  plaintiff  is 
not  destitute,  and  we  do  not  think  that  she  is  entitled  to  more 
now.  Affiemed. 


The  State  y.  Dbobsky  et  al. 

1.  Appeal:  record:  error  hubt  be  affirkatitelt  shown.  Appeal 
from  an  order  overmling  a  motion.  The  abetract  contained  evidence 
showing  that  the  motion  should  have  been  granted,  bnt  did  not  etato 
that  it  contained  all  the  evidence  on  which  the  motion  was  heard.  Held^ 
in  support  of  the  ruling  appealed  from,  that  it  must  be  presumed  that 
there  was  other  evidence  justifying  the  ruling. 

Appeal  from  Johnson  District  Cowrt. 

Fbidat,  Deoehbeb  16. 

Hemley  dk  Remley^  for  appellant. 

Boal  dk  Jackson^  for  appellees. 

Beed,  J. — At  the  January  term,  1887,  of  the  district 
2onrt,  the  plaintiff  filed  a  motion  to  correct  an  entry  made 
by  the  clerk  in  vacation.  Prior  to  January  Ist,  the  cause  was 
pending  in  the  circuit  court,  and  was  transferred  to  the  dis* 
trict  court  at  that  date  by  operation  of  the  statute  abolishing 
the  circuit  court.  (Chapter  184,  Acts  Twenty-first  Gteneral 
Assembly.)  The  entry  in  question  purports  to  be  a  final 
judgment  in  the  case,  and  it  was  made  up  by  the  clerk  from 
the  memorandum  made  in  the  case  by  the  judge  of  the  cir- 
cuit court  at  the  October  term,  1886,  of  that  court.  The 
motion  was  upon  the  grounds  that  the  cause  had  never  been 
finally  submitted  to  the  court,  and  that  the  memorandum  of 
the  judge  from  which  the  clerk  made  up  the  record  related 
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to  an  application  for  a  temporary  injunction  which  had  been 
sabmitted  to  him  in  vacation.  The  motion  was  overruled, 
and  the  appeal  is  from  that  order. 

The  motion  was  supported  by  the  affidavit  of  the  attorney 
who  appeared  for  the  plaintiff  in  the  court  below,  and  his  tes- 
timony tended  strongly  to  establish  the  allegations  of  fact  in 
the  motion.  The  motion  and  affidavit  are  set  out  in  the 
abstract  on  which  the  case  was  submitted;  but  it  is  not 
averred  therein  that  the  affidavit  is  all  of  the  evidence  intro- 
duced upon  the  hearing.  It  would  have  been  competent  for 
the  court  to  hear  other  testimony  on  the  question,  and, 
in  the  absence  of  any  showing  to  the  contrary,  we  must  pre- 
sume that  there  was  other  evidence,  and  that  the  finding  of 
fact  implied  by  the  order  overruling  the  motion  is  sustained 
by  the  evidence.  Affiamsd. 


Hbnnt  Buggt  Oo.  v.  Patt,  Gabnishbb.  [  ^  Jn"! 

1.  Qamishment:  objbctionb  bt  gabnishbb  to  bbgulahttt  of  a^nna- 

HBNT  AGAINST  DEFENDANT.  A  garnishee  cannot  be  heard  to  object  to 
the  judgment  against  the  principal  defendant  on  account  of  irregulari- 
ties which  do  not  make  the  judgment  void. 

2.  ' :  DENIAL  of  garnishee's  answer,  a  pleading  which,  in  express 
terms,  *' controverts ''  the  answer  of  a  garnishee,  denies  it;  for  to  con- 
trovert is  to  deny. 

3.  :  proof  of  judgment  against  defendant.    In  a  proceeding 

in  garnishment,  it  is  not  neceasaxy  to  prove  the  judgment  against  the 
principal  defendant*  where  it  is  a  part  of  the  record  in  the  case. 

4. :  evidence:  fictitious  name  of  debtor.  Where  it  was  mater- 
ial to  show  a  chattel  mortgage  from  the  principal  debtor  to  the  gar- 
nishee, it  was  no  valid  objection  that  the  mortgage  was  executed  in  the 
name  of  a  firm,  when  it  was  shown  that  the  principal  debtor  was  the 
only  member  of  the  firm. 

5. :  frauduubnt  convetance:  insolvenot  of  grantor.    The 

insolvency  of  the  grantor  of  property  to  a  garnishee  may  be  shown,  as 
tending  to  impeach  the  good  faith  of  the  transaction. 

6.  Bvidence :  impeaching  bill  of  sale  bt  party  offering  it.  A 
bill  of  sale  offered  in  evidence  is  not  a  witness,  and  its  good  faith  may 
be  challenged  by  the  party  offering  it. 
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7.  Jury  Trial:  bight  to  waived.  One  who  coiuentB  to  a  trial  to  tbe 
ooart  thereby  waives  his  right  to  a  joiy  as  to  all  the  issaes  then  ezistiag, 
or  that  afterwards  arise. 

Appeal  from  Union  District  Court — ^Hon.  J.  W.  Habyet, 

Jadge. 

Fbiday,  Deoembbb  16. 

Judgment  was  rendered  against  J.  H.  Patt,  appellant,  as  a 
garnishee  in  an  action  brought  bj  plaintiff  against  E.  S. 
McMuUen  &  Oo.  The  garnishee  now  appeals  to  this  court. 
The  facts  involved  in  the  questions  of  law  ruled  bj  this  court 
appear  in  the  opinion. 

James  G.  JBullj  for  appellant. 

MoDill  <£  Sidlivanj  for  appellees. 

Beok,  J. — L  The  plaintiff's  action  was  brought  by  attach- 
ment to  recover  upon  promissorv  notes  and  an  account,  and 
process  of  garnishment  was  issued  against  Patt,  who 
answered,  denying  indebtedness  to  the  defendant  in  attach- 
ment. Subsequently,  at  the  trial,  plaintiff  offered  certain 
evidence,  to  which  objections  by  defendant  were  sustained  by 
the  court.  The  objections  were  upon  the  ground  that  the 
petition  failed  to  allege  that  something  was  due  from  the 
defendant  to  the  plaintiff,  and  the  evidence  offered  did  not 
correspond  with  the  allegations  of  the  petition.  Thereupon 
the  plaintiff  bad  leave  to  amend  the  petition,  and  the  cause 
was  continued.  Afterwards,  during  vacation,  a  confession 
of  judgment  made  by  defendant  was  filed.  It  is  in  the  form 
upon  which  judgments  are  authorized  by  statute  to  be  entered 
by  the  clerk  in  vacation.  Such  a  judgment  was  accordingly 
entered  before  the  next  term.  The  confession  does  not  in 
express  language  refer  to  the  pending  action,  but  is  num- 
bered the  same.  After  judgment  by  confession,  the  plaint- 
iff filed  a  pleading  controverting  the  answer  of  the  garnishee. 
To  this  pleading  the  garnishee  demurred,  upon  the  follow 
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ing  grounds:  "That  there  is  a  detect  of  parties  plaintiff 
and  defendant  in  said  controverting  answer,  to-wit:  The 
plaintiff  alleges  neither  corporate  nor  partnership  power  or 
capacity  to  sae.  Said  defendant  garnishee  was  not  attached 
as  debtor,  or  as  the  possessor  of  property  of  E,  S.  McMullen, 
nor  notified  nor  garnished  to  answer  as  debtor  of  E.  S. 
McMullen,  and  did  not  so  answer;  but  was  garnished  as  the 
debtor  of  E.  S.  McMullen  &  Co.,  defendants  in  said  action, 
No.  2,583,  and  so  answered.  (2)  That  the  facts  stated  do 
not  entitle  the  plaintiff  to  the  relief  demanded.  There  is  no 
general  issue,  or  general  denial  of  garnishee's  answer  as  such; 
but  admits  the  truth  of  his  answer,  and  sets  up  insufficient 
and  impertinent  matter  in  avoidance.  (3)  Plaintiff's  right 
of  action  against  garnishee  is  founded  on  three  written  instru- 
ments,— a  lease,  a  chattel  mortgage,  and  a  bill  of  sale  from 
E.  S.  McMullen  &  Oo.,  with  J.  H.  Patt,  garnishee,  and  a 
judgment  against  E.  S.  McMullen  alone;  copies  of  which 
are  not  set  out  in  the  answer,  and  no  reason  therein  assigned 
for  failure  to  do  so.  (4)  The  answer  fails  to  allege  that 
plaintiff  has  obtained  judgment  against  the  defendants  E.  S. 
McMullen  &  Oo.,  and  fails  to  allege  an  indebtedness  from 
garnishee  to  defendants,  and  fails  to  allege  money  or  prop- 
erty in  possession  of  garnishee,  or  under  his  control,  of 
defendants." 

The  demurrer  was  overruled,  but  the  plaintiff  afterwards 
filed  the  following  amendment  to  his  pleadings,  controvert- 
ing the  garnishee's  answer:  "That  plaintiff  is  a  corporation, 
organized  and  doing  business  nnder  the  laws  of  the  state  of 
Illinois;  that  E.  S.  McMullen  &  Oo.  and  E.  S.  McMullen  are 
one  and  the  same;  that  although  the  firm  selling  agricultural 
implements  at  Oreston,  defendants  herein,  went  for  a  time 
nnder  the  style  of  E.  S.  McMullen  &  Oo.,  it  in  fact,  at  all 
times,  at  and  subsequent  to  the  incurring  of  the  indebtedness 
sued  upon  by  Henny  Buggy  Oo.,  consisted  of  one  sole,  single 
person,  to-wit,  E.  S.  McMullen,  and  no  other  person ;  that 
said  E.  S.  McMullen,  after  the  last  term  of  district  court,  as 
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sach  sole  and  only  defendant  in  the  case,  confes^sed  jndgnient 
upon  the  claim  made  by  Henny  Buggy  Co,  v.  E.  S.  McMuU 
len  (6  Co, J  No.  2,583,  district  court;  that  judgment  was  con- 
fessed upon  the  indebtedness  of  £.  S.  McMuileu,  who 
purchased  the  goods  as  E.  S.  McMullen  &  Co.,  pleaded 
upon  in  that  case;  that  E.  S.  McMullen  is  the  only  person 
indebted  thereon,  and  said  judgment  was  voluntarily  con- 
fessed by  E.  S.  McMullen  in  the  above-named  case,  Uenny 
Buggy  Co.  v.  E.  S.  McMullen  cfe  Co.,  No.  2,583,  district 
court,  December  term,  1885,  to  avoid  fnrther  proceedings 
and  costs  in  said  case,  for  which  said  £.  S.  McMullen  would 
be  solely  liable." 

It  will  be  observed  that  none  of  the  objections  made  to 
the  pleadings  by  the  demurrer  go  to  the  jurisdiction  of  the 

court;  they  are  simply  upon   irregularities   or 
tion^bygaii^  errors  which  do  not  render  the  judgment  of  con- 
ulfirity  o^f  "'^'  fession  void,  but  may  be  corrected  by  the  defend- 
RgaSust  de-      ^^%  who  was  alono  concerned  therein,  by  proper 
proceedings  authorized  by  law.     The  proceedings, 
not   being   void,   cannot   be  questioned   by   the   garnishee. 
{Pierce  v.  Carleton,  12  111.,  358;  Empire  Car-Roofing  Co. 
V.  Macey,  115  Id.,  390;  S.  C,  3  N.  E.  Kep.,  417.)    Many  of 
the  objections,  however,  are  based  upon  facts,  some  of  which 
are  answered  by  the  amendment  filed  by  the  plaintiff,  above 
set  out.     The  objection  upon  the  ground  that  the  pleading 
of  plaintiff  does  not  deny  the  garnishee's  answer  is  not  sup- 
ported by  the  record.     The  pleading  does,  in  express  lan- 

2. .  <je-     g^*^'  "  controvert "  the  answer  of  the  garnishee. 

nhhee'f  an-     To  coutrovert  is  to  deny.     It  was  not  necessary 

for  the  plaintiff  to  allege  that  judgment  had  been 

recovered  against  defendant.     The  record  of  the  case  showed 

that  fact,  and  it  was  not  necessary  to  plead  or  prove  the  con- 

,  tents  of  the  record  in  the  case.     The  same  objec- 

8.  s  proof  •* 

oMQ'JgtneQt     tions,   or  some  of  them,  were  raised  upon  the 
fendanu         ^^jj^]  ^q  ^^  admission  of  the  judgment  and  pro- 
ceedings against  the  defendant  in  evidence  as  against  the 
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garnishee.  The  considerations  just  expressed  sufficiently 
answer  them  in  this  connection. 

II.  A  chattel  mortgage  executed  by  £.  S.  McMuUen  &  Go. 
to  the  garnishee  was  admitted  in  evidence,  against  the  objec- 

tion  of  the  latter,  based  upon  the  ground  that  the 

tio?is*naSme"of  judgment  was  against  E.  S.  McMuUen.     But  the 

debtor.  j.q^\  debtor  was  E.  S.  McMullen ;  the  company 

was  a  fiction.     Other  objections  to  the  admission  of  the 

instrument  go  to  its  effect  as  evidence,  not  to  its  competency. 

III.  Evidence  of  McMullen's  insolvency  was  admitted, 
against  the  garnishee's  objection.  It  was  a  fact  which,  taken 
5. ;  in  connection  with  other  matters,  would  tend  to 

cot^eyance:    show  the  good  faith  of  the  conveyance  of  the 

insolvency  of  ^     ^     ^.i  .1 

grantor.  property  to  the  garnishees. 

IV.  The  plaintiff  was  permitted  to  file  an  amendment 
alleging  fraud  in  the  bill  of  sale.  This  is  complained  of  now, 
«.  rvtdrnce:    ^^  ^^®  ground  that,  as  the  bill  of  sale  was  offered 

bufofsale^by  in  evidence  by  plaintiff,  it  was  thus  permitted  to 
jjarty  o  er  ng  ^jg^j^jj.  j^g  ^y^j^  witness.     It  wiU  not  do  to  call 

an  instrument  in  writing  a  witness.  Plaintiff,  to  establish 
fraud  between  the  defendant  and  garnishee,  was  authorized 
to  show  all  the  transactions  in  relation  to  the  property,  and 
the  nature  and  character  thereof. 

Y.  It  is  objected  that  the  garnishee  was,  upon  the  issue 
of  fraud,  entitled  to  the  verdict  of  a  jury,  which  was  denied 
7.  juBT  him.     Let  thii  be  admitted,  but  he  waived  his 

waived.*^  ^  right  in  this  regard  by  consenting  to  try  the  case 
to  the  court.  This  consent  related  to  all  issues  in  the  case 
as  they  existed,  or  might  arise  upon  further  pleadings  as 
authorized  by  law.  But  the  garnishee  suffered  no  prejudice 
by  his  failure  to  go  to  a  jury  on  the  issue  of  fraud,  for  the 
reason  that  the  court  made  no  findings  thereon,  but  based  the 
judgment  on  other  grounds;  expressly  holding  that  the  decis- 
ion of  the  case  did  not  require  a  finding  on  the  issue  of  fraud. 
VI.  Other  objections  are  raised  by  the  assignment  of 
errors.     Some  of  them  are  not  argued,  but  merely  referred  to 


1  73 
'80 

490 
154. 

73 
87 

73 

102 

'103 

400 
820 

490 

44 

571 

73 
105 

490 
596 

73 
109 

114 

490| 

474| 

4W) 
623 

78 

120 
122 

4M 

78| 

490  SUPREME  OOUET  OF  IOWA, 

Kern  &  Son  y.  WUaon. 

in  the  argnment  of  counsel.  We  are  not  required  to  consider 
them.  Others  are  disposed  of  by  the  views  we  have 
expressed,  while  some  are  so  trivial,  or  involve  such  familiar 
principles  of  law,  that  the  discussion  of  them  is  not  demanded. 
The  findings  of  fact  by  the  court  below  cannot  be  interfered 
with  on  the  ground  that  it  is  not  sufficiently  supported  by 
the  evidence. 
The  judgment  of  the  district  court  is  Affirubd. 


£eBN   &   SOK  V.   WiLSOK. 


1.  Beplevin:    PLSADiNa:    allboation  of    bztbkt  of    interest: 

materiality:  evidence  to  sustain.  In  an  action  for  the  recovery 
of  specific  personal  property,  the  plaintiff  mast  state  in  his  petition  the 
extent  of  his  interest  in  the  property;  (Code,  §  8225;)  and  such  allega- 
tion is  a  material  one.  And  where  he  states  that  he  is  the  absolute  and 
unqualified  owner,  a  chattel  mortgage  of  the  property  to  him  is  not  evi- 
dence to  sustain  such  allegation,  and  should  be  rejected,  when  offered 
for  that  purpose;  and  where  such  evidence  was  admitted,  and  it  was  the 
only  evidence  of  plaintiff*8  ownership,  the  court  should  have  directed  a 
verdict  for  the  defendant. 

2.  Chattel  Mortgage:  additions  to  stock  hade   bt    '* second 

party'*  :  CONSTRUCTION.  Where  a  chattel  mortgage  covered  a  stock 
of  drugs,  and  additions  made  thereto  by  the  '*  second  party,'*  Held  that 
the  court  had  no  right,  in  construing  it,  to  disregard  the  plain  words 
used  by  the  parties,  and  hold  that  by  **  second  party  '*  they  meant  **  first 
party,*'  and  to  give  effect  to  it  accordingly. 

3.  :  ON  "drug  stock":  what  included.    A  chattel  mortgage 

conveying  a  certain  *'  drug  stock  "  held  to  include  all  articles  ordinarily 
and  usually  kept  in  a  drug  store  at  the  place  where  the  stock  was  sit- 
uated, and  that  it  was  for  the  jury  to  determine  from  the  evidence  what 
such  articles  consisted  of. 

Appeal  from  Wright  District  Oowrt — Hon.  S.  M.  Wba^vkb, 

Judge. 

Friday,  Deoembbb  16. 

Action  to  recover  specific  personal  property  which  the 
defendant,  as  sheriff,  had  taken  possession  of  bj  virtue  of  a 
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certain  writ  of  attachment  against  J.  0.  Dwjer.  Trial  by 
jury.  Yerdict  and  jadgment  for  the  plain tifls.  The  defend- 
ant appeals. 

jff.  O.  Walsh  and  Nagle  <b  Birdsally  for  appellant. 

B.  JB.  Whipple  and  Cook  <&  Filkins,  for  appellees. 

Seevsbs,  J. — I.     It  is  stated  in  the  petition  that  the  <<plaint- 
ifis  are  the  absolute  and  unqualified  owners  of  a  stock  of  drugs, 
1.  rbplkvin:    ^*^  ^^  the  possession  of  J.  0.  Dwyerin  a  certain 
tton'o?^'     Btore  building  *  *  *        in  Dows, 

terSIt':mjJ'  lowa;  that  they  acquired  said  ownership  by  pnr- 
deuce  wans-"  chase;  that  defendant  wrongfully  detains  posses- 
sion of  the  same."  The  plaintiffs  offered  to 
introduce  in  evidence  a  chattel  mortgage  executed  by  Dwyer 
to  them  upon  the  goods  in  controversy,  as  they  claimed.  To 
this  the  defendant  objected,  upon  several  grounds,  which  were 
overruled.  The  defendant  asked  the  court  to  instruct  the 
jury  that  the  <'  plaintiffs  allege  that  they  are  the  absolute  and 
unqualified  owners  of  the  property  in  controversy  in  this  case. 
The  only  evidence  of  such  ownership  introduced  by  them 
being  a  chattel  mortgage,  you  are  instructed  that  plaintiffs 
have  failed  to  establish  their  ownership  of  the  property  in 
controversy,  and  your  verdict  must  be  for  the  defendant." 
This  instruction  was  refused.  It  is  provided  by  statute,  in 
actions  of  this  character,  that  ^'the  facts  constituting  the 
plaintiff's  right  to  the  present  possession,  [of  the  property,] 
and  the  extent  of  his  interest  in  the  property,  whether  it  be 
full  or  qualified  ownership,"  must  be  stated  in  the  petition. 
(Oode,  §  3225.)  This  action  was  commenced  in  May,  1886, 
and  the  mortgage  was  given  to  secure  the  payment  of  two 
promissory  notes,  one  of  which  became  due  in  August,  1886, 
and  the  other  in  August,  1887.  There  are  authorities  which 
hold  that,  after  default  in  the  payment  of  the  money  secured 
by  a  chattel  mortgage,  the  title  to  the  mortgaged  property 
becomes  absolute  in  the  mortgagee;  but  prior  to  that  time, 
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at  least  in  this  state,  the  mortgagee  is  not  the  unqualiiied 
and  absolute  owner  of  such  property.  The  right  of  redemp- 
tion certainly  exists.  {Huliba/rd  v.  Hartford  Fire  Ins.  Co,y 
33  Iowa,  325;  Goldsmith  v.  WilUoriy  67  Id.,  667;  Evans  v. 
St.  Paul  Harvester  Works,  63  Id.,  204.)  The  plaintiffs, 
however,  under  the  provisions  of  the  mortgage,  were,  at  the 
time  the  action  was  commenced,  entitled  to  the  possession  of 
the  mortgaged  property.  (Code,  §  1927.)  Tnis  right,  how- 
ever, is  much  less  than  absolute  ownership.  The  provision 
of  the  statute  requiring  the  plaintiff  to  state  the  nature  and 
extent  of  his  interest  means  something;  and  it  follows,  when 
it  is  pleaded,  that  the  plaintiffs'  right  to  the  possession  of  the 
property  is  because  they  were  the  absolute  and  unqualified 
owners  thereof,  and  they  must  establish  on  the  trial  such 
ownership.  The  object  of  the  statute  was  to  advise  the 
defendant  of  the  nature  of  the  plaintiffs'  claim  to  the  prop- 
erty, to  the  end  that  he  could  intelligently  defend.  The  rule 
is  that  the  proof  must  sustain  the  material  allegations  of  the 
petition.  {Woolsey  v.  Williams^  Z^  Iowa,  413;  Edgerly  v. 
Farmers^  Ins.  Co.^  4o  Id.,  587.)  The  court  therefore  erred 
in  admitting  the  mortgage  in  evidence,  and  also  in  refusing 
the  instruction  above  set  out. 

II.     As  the  plaintiff  may  see  proper  to  amend  the  peti- 
tion, it  is  deemed  necessary  to  determine  certain  other  qnes- 
2.  GHATTBL      tlous  whlch  may  arise  on  another  trial.     The 
Sidftfons'to     mortgage  states  that  "I,  J.  0.  Dwyer,     *     *     • 

stock  made       .  ^j        -•  /•  *  ».  ^  ^ 

by  "second     in  consideration  of.        *         *         *,         to  me 

party":  con- 

struction.  in  hand  paid  by  J.  B.  Kern  &  Son,  *  *  * 
party  of  the  second  part;  *  *  *  ^^  mort- 
gage covers  all  of  said  stock,  and  additions  to  the  same  that 
may  be  ma^e  from  time  to  time  by  second  party."  It 
became  a  material  question  on  the  trial  whether  this  mort- 
gage covered  additions  to  the  "  drug  stock "  made  by  the 
mortgagor.  The  only  provision  in  the  mortgage  in  relation 
to  such  additions  is  the  one  above  set  out,  which  refers  only 
to  additions  made  by  the  second  party  or  mortgagees.     It 
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was  the  province  of  the  court  to  construe  the  mortgage,  and, 
looking  at  all  its  provisions,  the  court  concluded  that  the 
additions  made  by  the  second  party  were  intended  to  mean, 
and  did  mean,  additions  made  by  the  first  party.  In  other 
words,  the  court  reached  the  conclusion  that  there  was  a  mis< 
take  made  in  drafting  the  mortgage,  and  that  this  was  appar- 
ent on  its  face.  This  conclusion  ignores  the  positive  lan- 
guage used  in  the  mortgage  to  express  the  intention  of  the 
parties.  The  effect  of  the  words  used  in  the  mortgage  is 
that  all  additions  to  the  stock  made  by  J.  B.  Kern  &  Son  are 
covered  by  and  included  in  the  mortgage;  and  the  court  held 
that,  looking  at  the  whole  mortgage,  the  words  must  be  con- 
strued to  mean  J.  0.  Dwyer.  In  construing  the  mortgage, 
the  court  was  required  to  ascertain  the  actual  meaning  of  the 
parties,  or  as  nearly  so  as  the  words  used  would  permit,  with- 
out doing  violence  thereto,  or  to  the  rales  of  law.  (Moor- 
man V.  ColUeVy  82  Iowa,  138.)  It  was  not  competent  for 
the  court,  in  the  effort  made  to  ascertain  the  meaning  of  the 
parties,  to  strike  out  certain  words,  and  insert  others,  so  as 
to  give  a  directly  opposite  meaning  to  the  mortgage  to  that 
expressed  on  its  face. 

III.     The  property  is*  described  in  the  mortgage  as  fol- 
lows:    "The  drug  stock  purchased  by  first  party  of  second 

5 .Qjj      party  at  Belmond,  Iowa,        *         *         *         to 

whSTntud'''-  be  located  at  Dows.  *  *         •"  It 

^  becomes  material  on  the  trial  to  determine  what 

the  words  " drug  stock"  embraced;  that  is,  what  items  or 
description  of  property  were  included  therein.  Without 
referring  to  the  particular  rulings  of  the  court,  we  think  the 
proper  construction  is  that  "  drug  stock  "  includes  all  articles- 
ordinarily  and  usually  kept  therein  at  the  place  where  the 
stock  was  situated,  and  it  was  a  question  for  the  jury  to 
determine  what  such  articles  consisted  of.  Whether  jars, 
show-cases,  and  other  articles  were  included  in  the  terms  of 
the  mortgage,  it  was  for  the  jury  to  say,  under  evidence  which 
was,  or  at  another  trial  may  be,  introduced.     Any  one  hav- 
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ing  coDStractive  or  actual  notice  of  the  mortgage,  we  think, 
wonld  naturally  conclude  that  it  included  all  property  usu- 
ally kept  in  a  drug  stock  at  the  place  where  it  was  situated. 
A  drug  stock  has  a  different  meaning  from  the  entire  stock 
of  drugs,  medicines,  oils,  paints  and  goods  of  every  descrip- 
tion now  kept  in  a  store-room.  (Van  JSvera  v.  DaviSy  51 
Iowa,  637.)  In  that  case  it  was  conceded  by  counsel  that 
certain  property  designated  as  fixtures,  which  consisted  of  a 
number  of  <<  bottles,  glass  funnels,  marble  till-file,  mortars, 
globe,  and  other  like  articles,"  were  not  included  in  the  terms 
of  the  mortgage.  This  concession,  it  may  be  supposed,  was 
made  because  the  words  of  the  mortgage  only  included 
<< drugs,  medicines,  oils,  paints,  and  goods"  kept  for  sale; 
and  the  contention  in  that  case  was  whether  evidence  was 
admissible  to  show  whether  the  parties  intended  to  include 
anything  else.  It  was  held  that  such  evidence  was  inadmis- 
sible. It  therefore  follows  that  the  fifth  instruation  given  to 
the  jury  is  correct;  and  our  views  as  to  other  rulings  made 
by  the  court  in  striking  out  evidence  which,  possibly,  are 
more  favorable  to  the  appellant  than  he  was  entitled  to,  are 
snfiiciently  indicated.  What  we  have  said  sufliciently  indi- 
cates that'  the  objection  to  the  third  instruction  is  not  well 
taken.     As  at  present  advised,  we  do  not  think  the  objections 

made  to  the  ninth  instruction  are  tenable. 

Bbvbsbbd. 
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Bayliss  ▼.  Dbfobd. 

1.  Former  A<!l{udioatlon:  what  is  not:  special  finding  on  point 
HOT  IK  iBbUX.  A  special  finding  of  a  joiy  <m  a  point  not  in  issue  is  not 
conclusive  upon  the  parties  in  another  action  involTingr  the  same  real 
issues.  And  so,  where  two  notes  were  given  for  a  balance  due  on  a 
harvester,  and  they  each  contained  this  condition:  "This  note  was 
given  with  the  understanding  that  the  harvester  must  be  perfect,  or  this 
cote  is  void/'  and  in  an  action  on  the  first  note  the  maker  set  up  a 
defense  that  the  condition  had  not  been  complied  with,  and  the  jary 
specially  found  that  the  difference  in  value  of  the  harvester  as  it  was, 
and  as  it  would  have  been  had  it  been  made  to  comply  with  the  war- 
ranty under  which  it  was  sold,  was  the  amount  of  the  note  in  suit,  held 
that  this  finding  was  not  material  to  the  issue,  since  the  defense  was  not 
merely  a  breach  of  the  warranty,  but  a  breach  of  the  condition  of  the 
note,  and  that  such  finding  was  not  conclusive  upon  the  maker,  when 
sued  on  the  other  note,  as  showing  that  he  had  been  compensated  in 
the  first  suit  for  all  the  damages  he  had  suffered  on  account  of  the 
defects  of  the  machine,  and  therefore  ought  to  pay  the  last  note  in  full. 

Appeal  from  Mitchell  Diatriot  Oowrt, 

Friday,  Dbobmbbb  16. 

AanoN  upon  a  promisBorj  note.  There  was  a  demurrer 
to  the  defendant's  answer.  The  court  sustained  the  demurrer, 
and  the  defendant  electing  to  stand  upon  his  answer,  judg- 
ment was  rendered  against  him  for  the  amount  of  the  note. 
The  defendant  appeals. 

H.  If.  Browne  and  J.  M.  Moody ^  for  appellant. 

TT.  Z.  Eatouj  for  appellee. 

Adams,  Oh.  J. — The  answer  shows,  in  substance,  that  the 
note  in  question  was  given  for  a  harvester,  being  the  third 
one  of  a  series  of  notes;  that  some  time  prior  to  the  harvest 
of  1875  the  plaintiff  sold  the  harvester  to  the  defendant  with 
a  warranty;  that  upon  trial  the  harvester  proved  defective 
and  unsatisfactory;  that  the  defendant,  however,  was  induced 
to  keep  it,  with  the  understanding  that  it  should,  before 
another  season,  be  perfected,  and  made  to  comply  with  the 
warranty;  that  with  this  understanding  the  defendant  gave 
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the  plaintiff  three  promissory  notes  of  $60  each,  and  made 
payable,  one  December  1,  1875,  one  December  1,  1876,  and 
one  December  1,  1877, — the  latter  being  the  one  now  sued 
on.  The  answer  shows  that  the  first  note  was  executed  with- 
out any  condition  attached,  but  upon  each  of  the  other  two 
notes  there  was  a  written  condition  in  these  words:  "This 
note  is  given  with  the  understanding  that  the  harvester  must 
be  perfected,  or  this  note  is  void."  The  answer  shows,  further, 
that  the  defendant  paid  the  first  note  when  it  became  due; 
that  upon  the  second  note  he  was  sued,  and  as  a  defense  set 
up  the  condition,  and  averred  that  the  machine  did  not  ful- 
fill the  warranty  with  which  it  was  sold,  and  that  the  plaint- 
iff had  failed  to  perfect  it;  that  upon  trial  the  jury  found 
specially  the  facts  as  averred,  and  found,  also,  that  the  differ- 
ence in  value  of  the  machine  as  it  actually  was,  and  as  it 
would  have  been  if  it  had  been  as  warranted,  was  the  amount 
of  the  note  then  in  suit;  and  judgment  was  accordingly  ren- 
dered for  the  defendant.  The  answer,  in  addition  to  setting 
up  the  adjudication  on  the  second  note,  set  up  the  condition 
on  the  note  in  suit,  and  avers  the  defective  condition  of  the 
machine,  and  failure  of  the  plaintiff  to  perfect  it.  The 
plaintiff  demurred  to  the  answer,  upon  the  ground,  in  sub- 
stance, that  the  answer  shows  that  in  the  adjudication  upon 
the  second  note  the  defendant  was  allowed  all  the  damage  to 
which  he  is  entitled  by  reason  of  the  defective  condition  of  the 
machine,  and  ought,  therefore,  to  pay  the  third  note  in  full. 

We  have  to  say,  however,  that  in  our  opinion  the  plaint- 
iff's position  cannot  be  sustained.  In  order  to  sustain  it, 
we  should  be  obliged  to  attach  more  importance  to  a  special 
finding  of  the  jury  than  we  think  it  is  entitled  to.  That 
finding  relates  to  the  difference  in  value  of  the  machine  as  it 
actually  was,  and  as  it  would  have  been  if  it  had  been  as  war- 
ranted. In  our  opinion,  that  finding  was  not  material  under 
the  issues.  The  case  was  not  one  simply  of  a  breach  of  war- 
ranty. The  parties  had  expressly  provided  what  should  be 
the  result  if  the  machine  should  not  be  made  good.     The 
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provisioD  was  contained  in  the  condition  written  upon  each 
of  the  last  two  notes.  Those  two  notes  were  to  be  void,  and 
that,  too,  regardless  of  the  difference  of  the  value  of  the 
machine  as  it  was,  and  as  it  would  have  been  if  it  had  been 
as  warranted.  It  is  true  that  the  answer  in  suit  upon  the 
second  note  set  up  the  warranty,  and  the  failure,  and  the  fact 
that  the  plaintiff  neglected  to  perfect  the  machine;  but  it  is 
manifest  that  all  this  was  done  merely  to  show  that  the  con- 
dition written  upon  the  note  had  not  been  complied  with  by 
the  plaintiff,  and  that  the  note  was  therefore  void. 

If  there  had  been  no  condition  written  upon  the  second 
note,  and,  in  the  action  brought  upon  it,  the  defendant  had 
pleaded  simply  a  breach  of  warranty,  and  the  special  finding 
of  the  jury  had  been  as  above  set  out,  there  would  have  been 
some  ground  for  contending  that  the  defendant,  having  been 
allowed  his  full  damages  once,  ought  to  pay  the  third  note  in 
full.  But  the  contract  between  the  parties  was  that,  if  the 
plaintiff'  failed  to  make  the  machine  good,  both  the  second 
and  third  notes  should  be  void.  It  was  the  right,  therefore, 
of  the  defendant  to  plead  the  failure  as  a  defense  to  both 
notes.  What  was  said  about  the  warranty  appears  to  have 
been  merely  a  mode  of  pleading  a  failure  to  perform  the  con- 
dition expressed  on  the  note.  While  that  condition  was  that 
the  plaintiff  should  perfect  the  machine,  the  meaning  evi- 
dently was  that  it  should  be  made  to  comply  with  the  war- 
ranty with  which  it  had  been  sold.  Probably  a  good  answer 
could  have  been  drawn  in  the  action  upon  the  second  note 
without  reference  to  the  warranty,  but  we  see  no  valid  objec- 
tion to  pleading  a  breach  of  the  condition  written  on  the 
note  in  the  way  in  which  it  was  pleaded.  We  think  that 
the  real  adjudication  in  that  case  was  that  that  note  was  void, 
and,  if  that  is  so,  the  defendant  is  not  precluded  from  claim- 
ing that  this,  the  third,  note,  containing  the  same  condition, 
is  void  also. 

We  think  the  court  erred  in  sustaining  the  demurrer. 

Kevsrsed. 
Vol.  LXXIII— 32 
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Luce  v.  Moobehead  et  al. 

1.  Chattel  Mortgage:  dbscbtption:  "crops  orowiko  and  to  be 

GROWN.'*  A  chattel  mortgage  upon  "  crops  growing  and  to  be  grown  ** 
is  not  void  for  unoertainty  of  description  as  to  the  crope  growing,  on  the 
groand  that  the  mortgage  fails  to  state  the  year  in  which  the  crops  are 
to  be  grown;  (compare  Pennington  v.  Jones,  57  Iowa,  37;)  for  it  is  clear 
that  the  **  crops  growing  *'  are  those  growing  at  the  date  of  the  execu- 
tion of  the  mortgage;  and  the  mortgage  will  hold  the  **  crops  growing,** 
though  it  be  void  as  to  those  "  to  be  grown.** 

2.  Landlord's  Lien:  action  for  conversion  of  crops:  eytdbnce  to 

DEFEAT  LIEN.  In  an  action  by  a  landlord,  against  a  purchaser  of  crops 
from  the  lessee,  to  recover  the  value  of  such  crops,  on  the  ground  that 
he  has  a  landlord's  Hen  thereon,  he  cannot  object  to  the  introduction  of 
chattel  mortgages  upon  the  crops,  made  to  strangers  to  the  suit  by  the 
lessee  while  he  was  the  owner  of  the  land,  and  before  he  conveyed  it  to 
the  landlord,  but  after  the  crops  were  planted;  for  such  evidence  would 
show  that  the  landlord  had  no  lien,  and  therefore  no  right  to  recover 
against  the  defendant. 

Appeal  from  Harruon  District  Court. 

Friday,  December  16. 

Action  to  recover  the  valne  of  certain  corn  converted  by 
defendant  Moorehead.  There  was  a  judgment  for  defend- 
ants.    Plaintiff  appeals. 

ff.  S.  Roadifer  and  J.  W.  BarnKarty  for  appellant. 

S.  H.  Cochrarhy  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  held  a 
landlord's  lien  upon  certain  grown  corn  upon  land  leased  by 
her  to  one  Lake,  for  which  the  rent  remains  due  and  nnpaid, 
and  that  Lake  sold  and  delivered  the  com  to  defendant 
Moorehead,  which  he  has  converted  to  his  own  use.  The 
plaintiff  seeks  in  this  action  to  recover  the  value  of  the  com. 
The  defendant  alleges  in  his  answer  that  Lake  executed  to 
him  a  chattel  mortgage,  nnder  which  he  acquired  the  com  in 
controversy,  before  the  lease  upon  which  plaintiff  claims  was 
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executed;  that  Lake  at  that  time  owned  the  land  upon  which 
the  corn  was  grown,  and  eabsequentlj  conveyed  it  to  plaint- 
iff, and  executed  the  lease,  and  that  the  corn  was  planted 
before  the  lease  was  executed.  Hi  His  intervened,  claiming 
that  the  com  was  covered  by  a  chattel  mortgage  executed  to 
him  by  Lake  before  the  mortgage  to  defendant  Moorehead 
was  executed.  The  cause  was  tried  to  a  jury,  and  a  verdict 
was  had  for  defendant  as  against  plaintiff,  and  for  the  inter- 
venor  as  against  defendant  for  a  small  sum,  upon  which 
judgments  were  rendered.  Plaintiff  appeals,  but  defendant 
does  not  appeal  from  the  judgment  in  favor  of  the  inter- 
venor. 

II.     The  mortgage  under  which  defendant  acquired  the 
corn  conveys,  among  other  property,  "  all  crops  growing  and 
1.  CHATTEL      ^  ^  grown  "  upon  the  land  covered  by  plaint- 
3ea?npik)n:     ^^'^  lease.  The  evidence  supports  the  allegations 
ingai^^be    ^^  defendant's  answers  as  to  the  date  of  the  exe- 
^^'^'  cution  of  the  mortgage  being  prior  to  the  execu- 

tion of  the  deed' of  the  land  and  the  lease  to  plaintiff,  and  the 
allegation  that  the  corn  was  planted  before  the  mortgage  was 
executed.  But  plaintiff  insists  that  the  mortgage  as  to  the 
com  is  void  for  uncertainty  in  the  description,  for  the  reason 
that  it  fails  to  designate  the  year  in  which  the  crop  was 
grown.  Plaintiff,  to  support  this  position,  relies  upon  Pen- 
nington V.  Jones^  57  Iowa,  37;  That  case  holds  that  a  mort- 
gage, covering  crops  "  to  be  sown  and  raised "  upon  certain 
land  described,  was  void  for  uncertainty,  in  that  it  failed  to 
specify  the  year  in  which  the  crop  was  to  be  grown.  As  to 
the  corn  in  question,  there  is  no  such  uncertainty  in  the 
mortgage  invoked  in  this  case.  It  covers  crops  growing; 
that  is,  crops  growing  when  the  instrument  was  executed. 
It  thus  designates  the  year  in  which  the  crops  are  grown  as 
the  year  in  which  the  mortgage  was  executed.  It  would  be 
void  under  the  case  just  named  as  to  the  crops  "to  be 
grown;"  but  as  such  crops  are  not  involved  in  this  case,  this 
uncertain  description  can  have  no  effect  upon  defendant's 
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?ights.  An  instrument  may  be  valid  as  to  the  property  suf- 
ficiently described,  and  void  for  uncertainty  of  the  descrip- 
tion of  other  property.  The  objection  to  defendant's  mort- 
gage on  the  ground  of  uncertainty  of  the  description  was 
made  upon  the  offer  to  introduce  it  in  evidence,  and  was 
renewed  in  requests  to  instruct  the  jury.  In  each  case  it 
was  correctly  overruled. 

III.  The  district  court,  against  plaintiff's  objection,  per- 
mitted the  mortgage  under  which  the  intervenor  claims,  and 
2.  LANi>-  other  mortgages  to  other  persons,  to  be  intro- 

actfoDforoon-  duced  in  evidence.     The  objection  is  renewed  in 
crops:  evi-       this   court.      We   think   it   is   not   well    taken. 

dence  to  do-  .  . 

feat  lien.  Plan  tiff  seeks  to  recover  for  the  conversion  of 
property  upon  which  she  held  a  lien.  If  these  mortgages 
were  paramount  to  her  Hen,  her  claim  would  be  defeated,  for 
she  could  not  recover  against  defendant  unless  she  showed 
that  she  was  entitled  to  enforce  her  lien  against  the  corn. 
In  that  case,  the  holders  of  these  mortgages,  and  not  plaint- 
iff, are  entitled  to  complain  on  account  of  the  conversion  of 
the  property.  She  cannot  recover  against  defendant  when  it 
is  shown,  as  it  was  by  these  mortgages,  that  her  lien  cannot 
be  enforced  against  the  corn. 

As  the  defendant  does  not  appeal,  no  question  arises  in  the 
case  as  to  the  judgment  in  favor  of  the  intervenor. 

The  foregoing  considerations  dispose  of   all    questions 

argued  by  plaintiff's  counsel.     The  judgment  of  the  district 

court  is 

Affirmed. 
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1.  Malicious  Prosecution:  probable  causb:  what  is  not.    Plaint- 

iff and  defendant  owned  adjoining  land,  and  plaintiff  claimed  that  a 
certain  hed^  fence  stood  wholly  on  his  land,  and  cat  it  down.  Defend- 
ant denied  that  the  fence  stood  wholly  on  plamtiff^s  land,  and  had  him 
arrested  for  malicious  mischief  in  cuttinfi:  it.  Held  that  defendant's 
honesty  Qf  belief  that  the  fence  did  not  stand  wholly  on  plaintiff's  land 
was  not  sufficient  to  constitute  probable  cause  for  the  arrest  and  prose- 
cution, unless  he  also  had  reason  to  belieye  that  plaintiff  did  not  hon- 
estly think  that  the  fence  did  stand  wholly  on  his  land. 

2.  ' :  BYiDENCB  OF  MALiCB.    In  such  case,  where  it  was  shown  that 

the  county  surveyor  had  been  called  by  the  defendant  to  deiiermine  the 
disputed  line,  but  that  he  dismissed  the  surveyor,  and  forbade  the  fur^ 
ther  prosecution  of  the  survey,  when  it  became  apparent  that  it  would 
result  in  locating  the  fence  on  plaintiff's  land,  held  that  this  evidence 
tended  to  show  that  defendant's  prosecution  of  plaintiff  was  malicious. 

Appeal  from  Creston  Sttperior  Court. 

Fbiday,  Decembeb  16. 

Action  to  recover  for  a  malicious  prosecution.  There  was 
a  trial  to  a  jury,  and  verdict  and  judgment  were  rendered 
for  the  plaintiff.     The  defendant  appeals. 

Ilanna  <&  Porter,  for  appellant. 

Maxwell  <&  Leonard,  for  appellee. 

Adams,  Ch.  J. — The  defendant  caused  the  plaintiff  to  be 
arrested  and  prosecuted  on  a  charge  of  malicious  mischief 
in  cutting  and  destroying  a  hedge  fence,  upon  which  charge 
he  was  acquitted. 

I.  The  defendant  assigns  error  in  the  admission  of  cer- 
tain evidence;  but  the  abstract  does  not  show  that  the  admis- 
sion of  the  evidence  was  excepted  to. 

II.  The  defendant  assigns  as  error  that  the  verdict  is  in 

conflict  with  the  second  and  third  instructions  given.     Those 

1.  MALICIOUS    instructions  are   as   follows:     "(2)  If  you  find 

probable    '     from  a  preponderance  of  the  evidence  that  the 

cause:  what  , 

is  not.  defendant  filed  the  information  and  caused  the 

arrest  of   the   defendant   [present   plaintiff]   thereunder   as 
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alleged  in  plaintiff's  petition,  and  at  the  time  he  filed  said 
information  he  was  actuated  by  malice  towards  the  plaintiff, 
and,  as  an  ordinarily  prudent  man,  had  no  probable  cause  for 
believing  that  the  plaintiff  was  guilty  of  the  crime  charged 
in  said  information,  then  yon  should  find  for  the  plaintiff. 
(3)  But  if  you  find  that  the  defendant,  when  he  filed  said 
information,  was  not  actuated  by  malice,  or  that  he  had 
probable  cause  for  believing  that  the  plaintiff  was  guilty  of 
the  crime  charged  in  said  information,  then  you  should  find 
for  the  defendant." 

The  fabts,  as  disclosed  by  the  evidence,  are  that  the  parties 
own  adjoining  land,  and  a  dispute  arose  between  the  parties 
as  to  the  ownership  of  acertain  hedge  fence.  The  plaintiff 
claimed  that  it  stood  wholly  upon  his  land,  and  the  defend- 
ant denied  that  it  did.  The  plaintiff,  under  his  claim,  cut 
the  fence,  and  thereupon  the  defendant  caused  him  to  be 
prosecuted  on  a  charge  of  malicious  mischief.  There  was 
evidence  tending  to  show  that  the  defendant  honestly  believed 
that  the  fence  did  not  stand  wholly  upon  the  plaintiff's  land, 
and  that  plaintiff  had  no  right  to  cut  the  same,  and  that  he 
caused  him  to  be  arrested  under  such  belief.  The  defendant 
relies  upon  this  evidence  as  showing  that  he  had  probable 
cause.  His  counsel  say:  '^li'  Bohanan  honestly  believed 
that  he  was  the  owner,  and  in  good  faith,  and  to  protect  his 
own  property ,insisted  that  Gale  should  not  cut  the  fence,  or  any 
part  of  it,  down,  then  we  say  that,  if  it  is  shown  that  Gale 
did  actually  cut  down  any  part  of  said  fence,  then  Bohanan 
had  probable  cause  for  believing  the  truthfulness  of  the 
charge  made  in  the  information  filed  before  the  justice." 
They  seem  to  forget,  however,  that  the  mere  cutting  of  the 
defendant's  fence  by  the  plaintiff  would  not  constitute  the  ^ 
crime  of  malicious  mischief.  It  was  not  enough  that  the 
plaintiff  committed  an  act  that  was  wrongful.  He  was  not  to 
be  deemed  guilty  of  the  crime  charged  unless  his  act  was 
also  malicious.  To  constitute  probable  cause,  Bohanan  should 
have  had  reason  to  think  that  Gale  did  not  suppose  the  fence 
to  be  his.     It  appears  to  us  that  the  jury  had  reason  to  con- 


DECEMBER  TERM,  1887.  603 


Gale  y.  Bohaoan. 


dnde  that  Bobanan  did  not  think  that  Gale  ^as  malicioas  in 
catting  the  fence. 

As  to  whether  Bohanan  was  malicioas  in  causing  the 
plaintiff  to  be  prosecated,  it  appears  to  us  that  there  is  evi- 

9 :  evi-    dence  tending  to  show  that  he  was.     It  consists, 

ice.  not    only   of  evidence   tending    to    show   that 

Bohanan  had  reason  to  think  that  Gale's  claim  was  honest, 
bat  of  evidence  tending  to  show  that  Bohanan  intended  to  assert 
his  claim  regardless  of  what  was  right.  It  appears  that  one 
Worley,  the  county  surveyor,  was  called  upon  to  find  the  bound- 
ary line  between  the  parties,  with  the  view  of  determining  the 
ownership  of  the  fence.  He  proceeded  to  make  a  survey,  but  was 
not  allowed  by  Bohanan  to  finish  it.  The  difficulty  as  to  the 
boundary  line  appears  to  have  grown  out  of  the  fact  that  the 
government  survey  did  not  give  fall  measure.  This  was  dis- 
covered by  Worley,  and  he  so  informed  Bohanan.  Worley's 
testimony  is  in  these  words:  <<  I  told  Mr.  Bohanan  that  the 
original  notes  made  section  8  [Bohanan's  land]  short.  He 
said  that  he  bought  160  acres,  and  would  take  no  less,  and  he 
set  a  stone  at  160  rods  measare.  *  *  *  I  endeav- 
ored to  explain  to  Mr.  Bohanan  how  it  was  that  he  could  not 
get  160  acres;  bathe  said  that  he  bought  it,  and  would  have 
it.  *  *  *  He  said  he  got  me  to  survey  his  land, 
and  he  would  not  pay  for  surveying  other  land.  *  *  * 
I  was  not  at  liberty  to  complete  my  survey.  Bohanan  must 
have  160  acres.  I  could  not  give  it  to  him,  and  quit.''  If 
we  take  the  surveyor's  testimony  to  be  true,  as  the  jury  was 
at  liberty  to  do,  we  think  it  tended  to  show  downright  per- 
versity on  the  part  of  Bohanan.  It  tended  to  show  a  dispo- 
sition to  set  up  a  claim  regardless  of  the  true  boundary  line, 
and  the  jury  might  well  have  believed  that  it  was  with  that 
disposition  that  he  caused  the  plaintiff's  arrest  and  prosecu- 
tion. 

■ 

Some  other  questions  are  presented,  but  we  think  that 
they  are  substantially  disposed  of  by  the  views  which  we 
have  expressed.     We  see  no  error,  and  the  judgment  must  be 

Affibmed. 
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Meohanio's  Lien:  matbbials  for  two  BiriLDiNas:  li£n  onons: 
BURDEN  OF  PROOF.  Where  lamber  has  been  furnished  to  a  party  for 
two  building,  a  mechanic's  lien  therefor  may  be  established  agrainst 
one  of  them,  withoat  showing  that  the  particular  materiaJs  for  which 
the  suit  is  brought  went  into  the  particular  building  on  which  the  lien 
is  sought  to  be  established.  But  it  is  not  meant  that  a  lien  may  be 
established  upon  one  building  for  materials  which  are  shown  to  have 
gone  into  another,  but  only  that,  if  such  showing  is  deemed  of  any  con- 
sequence to  the  defendant,  the  burden  is  upon  him  to  make  it.  (Com- 
pare Bowman  Lumber  Co.  v,  Newton,  72  Iowa,  90.) 


2.  :  EViDENCB  OF  OWNERSHIP  OF  PROPERTY,    In  an  action  to 

establish  and  foreclose  a  mechanic's  lien,  where  it  is  proved  that  the 
defendant  contracted  for  the  materials  and  for  the  lection  of  the  build- 
ing, and  procured  it  to  be  erected,  and  that,  since  its  erection,  he  has 
occupied  it  as  a  place  of  residence,  held  that  this  is  prima  facie  evi- 
dence of  ownership  by  him. 

8. :  PROOF  OF  FILED  STATEMENT:  ADKI8SI0N.    In  such  case,  where 

it  was  admitted  on  the  tijal  that  the  copy  of  the  account  attached  to  the 
petition  was  a  copy  of  the  statement  of  the  account  filed  with  the  clerk, 
and  that  the  same  was  sworn  to,  and  claimed  a  mechanic's  lien,  held 
that  it  was  not  necessary  to  introduce  the  sworn  statement,  or  to  prove 
that  it  had  been  filed  with  the  derk. 

Appeal  from  Wayne  Circuit  C&urt — Hon.  Dell  Stuabt, 

Judge. 

Fbidat,  December  16. 

Action  on  account  of  lumber  and  building  material,  atjd 
for  the  foreclosure  of  a  mechanic's  lien.  Judgment  was 
entered  by  the  circuit  court  for  plaintiff.  The  defendant 
appeals. 

G.  T.  Wright  and  Freeland  cfe  Miles^  for  appellant. 

C.  W.  Bolster^  for  appellee. 

Keed,  J. — I.     Appellant  does  not  question  the  correct- 
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ness  of  the  jadgtnent  on  the  money  demand,  but  contends 
I.  MECHANIC'S  ^^^^  ^^^  circuit  court  was  not  warranted  by  the 
afsfo"tw"*'  evidence  in  establishing  and  foreclosing  the 
liei/on^one :  mechanic's  lien.  The  evidence  shows  that  defend- 
prooL  ant  was  engaged  in  erecting  two  buildings  at  the 

same  time,  for  each  of  which  he  procured  materials  from 
plaintiflF,  and  it  is  contended  that  it  was  not  shown  that  the 
particular  materials  for  which  a  recovery  was  had  went  into 
the  building  on  which  the  lien  was  sought  to  be  established. 
It  must  be  admitted  that  the  evidence  on  the  question  is  not 
very  satisfactory;  and,  if  it  was  material  to  establish  that 
fact,  we  probably  would  be  compelled  to  hold  that  plaintiff  had 
failed  to  prove  that  all  of  the  materials  went  into  the  partic- 
ular building  in  question.  But  we  held  in  Bowman  Lum- 
ber Co.  V.  Newton^  72  Iowa,  90,  upon  precisely  the  same 
state  of  facts,  that  it  was  not  necessary  for  the  plaintiff  to 
designate,  either  in  his  sworn  statement  of  the  account  or  in 
his  petition,  the  particular  lumber  which  went  into  either  of 
the  buildings.  It  was  not  meant  by  that  holding  that  the 
plaintiff  would  be  entitled  to  a  lien  upon  one  building  for 
material  which  it  was  shown  went  into  the  other.  All  that 
was  intended  is  that,  if  the  question  is  of  any  materiality  to 
the  defendant,  the  burden  would  be  upon  him  to  show  how 
the  materials  were  expended.  The  holding  might  well  be 
based  upon  the  familiar  rule  that  the  burden  of  proof  as  to 
any  particular  fact  is  upon  the  party  who,  from  the  circum- 
stances of  the  case,  has  the  exclusive  knowledge  of  the  iact. 

II.  It'  is   next  contended  that  it  was  not  proven  that 
defendant  was  the  owner  of  the  property  on  which  the  lien 

^  was  sought  to  be  established.     But  it  was  proven 

ownership       ^^^^  ^®  Contracted  for  material  for  the  erection 

of  property,     ^f  ^^iQ  building,  and  that  he  procured  it  to  be 

erected,  and  that,  since  its  erection,  he  occupied  it  as  a  place 

of  residence.     As  against  the  alleged  owner,  this  is  prima 

fade  evidence  of  ownership. 

III.  It  is  contended,  also,  that  there  was  no  evidence  of 
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3 .      Qj  But  it  was  admitted  on  the  trial  that  the  copy 

me?iu'*i^i8-  ^f  ^^^  account,  attached  to  the  petition  as  an 


the  filing  with  the  clerk  of  the  sworn  statement  of  the  account. 

•:  pi 

L  sts 

■  • 

^^°'  exhibit,  was  a  copy  of  the  statement  of  the  account 

filed  with  the  clerk,  and  that  the  same  was  sworn  to,  and 

claimed  a  mechanic's  lien.     TVith  this  admission,  it  is  not 

necessary  to  introduce  the  sworn  statement,  or  to  prove  that 

it  had  been  filed  with  the  clerk* 

Affibmsd. 


RoBiKsoN  V.  The  Chicago,  Eock  Islaitd  &  Pacific  R'y  Oo 

1.  Continuanoe:  orakted  without  good  CAXt^s:  costs.  Where  • 
party  asks  and  procures  an  order  for  a  continuance  upon  an  insufficieni 
showing^,  and  the  order  is  accompanied  with  an  order  for  the  costs  to  be 
taxed  to  him,  he  cannot  accept  of  the  continuance,  and  afterwards  oom« 
plain  of  the  order  as  to  the  costs.    [Bbbd,  J.,  dissenting.] 

Appeal  from  Appanoose  Circuit  Court. 

Fbiday,  Decembbb   16. 

Action  for  a  personal  injury  to  the  plaintiff's  intestate.  The 
plaintiff,  at  the  term  at  which  the  case  should  have  been  tried, 
amended  his  petition.  Thereupon  the  defendant  applied  for  a 
continuance  on  the  ground  that,  after  the  issue  had  been 
changed  by  the  amendment,  it  was  not  prepared  to  go  to  trial. 
The  court  granted  the  continuance,  but  ordered  that  the  costs 
be  taxed  to  the  defendant.  From  this  order  in  respect  to 
costs  the  defendant  appeals. 

T.  S.  Wright  and  Tannehilly   YennilUon  <&  HayneSy  for 

appellant. 

T.  M.  Fee^  for  appellee. 

Adams,  Oh.  J. — We  do  not  think  that  the  issue  was  so 
changed  as  to  call  for  evidence  different  from  that  apparently 
called  for  under  the  original  issue.     It  appears  to  us,  there- 
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fore,  that  the  continuance  was  unnecessary.  The  defendant 
then  might  have  protected  itself  by  waiving  the  order  for  a 
continuance,  after  seeing  that  it  was  accompanied  by  the 
order  for  the  payment  of  costs.  After  accepting  the  unneces- 
sary order  for  a  continuance,  accompanied  by  the  order  for 
the  payment  of  costs,  we  do  not  think  that  it  should  be  heard 
to  complain  of  the  latter  order.  Affibmed. 

Bbed,  J.,  dissenting. 


Sbarle  v.  Abraham  bt  al. 
1.  Oities  and  Tow^s:  begokd  contract  to  light  btrbbts:  injukc-       I  ts  tm] 

QA    7841 

T107X  BT  tax-patbb:  creation  of  debt  beyond  limit.    Plaintiif, 

a  citizen  and  tax-payer,  sought  to  enjoin  the  council  of  his  city  from         142    741 

entering  into  a  contract  to  light  the  streets,  while  a  contract  for  the         

same  purpose  was  in  force  with  other  parties.  But  since  he  failed  to 
show  that  he  would  sustain  any  injuiy  by  the  contemplated  action  of  the 
coundU  held  that  he  was  not  entitled  to  an  injunction;  and,  as  to  his 
claim  that  such  action  would  result  in  creating  a  debt  in  excess  of  the 
constitutional  limit,  held  that,  as  a  contiact  to  that  effect  would  be  void, 
he  could  not,  in  advance  of  any  steps  taken  by  either  party  to  carry  it 
into  effect,  enjoin  the  parties  from  entering  into  it. 

Appeal  from,  Mahaska  District  Cov/rt. 

Fkiday,  Deoembeb  16. 

Action  for  an  injunction  to  restrain  the  defendant  city  of 
Oskaloosa,  and  the  other  defendants  as  mayor  and  city  coun* 
cil  of  the  defendant  city,  from  entering  into  a  contract  with 
the  Edison  Electric  Light  Company  for  lighting  the  streets 
of  the  city.  A  temporary  injunction  was  granted,  and  after- 
wards the  l^ame  was  on  motion  dissolved.  From  the  order 
dissolving  the  injanction  the  plaintiff  appeals. 

J.  F.  i&  W.  a.  Lacey^  for  appellant. 

J.  O,  Malcolm  and  L.  G.  Blanchardy  for  appellees. 

Adams,  Ch.  J. — The  plaintiff  avers  that  he  is  a  citizen  and 
tax-payer  of  the  city  of  Oskaloosa;  that  the  city  has  made  a 
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provision  for  lighting  its  streets  by  a  contract  with  the  Oska- 
loosa  Gas  Company,  which  is  still  in  force,  and  that  the  city 
has  exhausted  its  power  for  lighting  its  streets;  that,  not- 
withstanding snch  fact,  the  officers  of  the  city  are  about  to 
enter  into  a  contract  with  the  Edison  Electric  Light  Com- 
pany to  light  the  same  lamps,  and  that  by  such  contract  the 
city  will  increase  its  indebtedness  beyond  the  constitutional 
limit.  The  defendants  deny  that  there  is  any  contract  in 
force  between  the  city  and  the  Oskaloosa  Gas  Light  Com- 
pany; and  it  contends  that  in  any  event  the  plaintiff,  as  a 
citizen  and  tax-payer,  is  not  entitled  to  maintain  an  action 
for  an  injunction  to  restrain  the  city  council  from  entering 
into  another  contract  for  lighting  the  streets. 

We  do  not  think  that  it  is  necessary  to  determine  the 
question  as  to  the  validity  of  the  alleged  contract  between 
the  city  and  the  Oskaloosa  Gas  Light  Company,  For  the 
purposes  of  the  opinion,  it  may  be  conceded  that  it  is  valid. 
It  is  to  be  observed  that  the  company  is  not  complaining. 
The  complaint  is  made  by  a  mere  citizen  and  tax-payer,  and 
on  the  ground  that  his  taxes  will  be  increased.  He  claims, 
indeed,  to  have  shown  that  the  taxes  of  the  city  will  be 
increased  even  beyond  the  constitutional  limit.  In  respect 
to  the  latter  position,  that  the  contract  would  create  an 
indebtedness  in  excess  of  the  constitutional  limit,  we  have  to 
say  that,  as  such  contract  could  not  be  enforced,  we  do  not 
think  that  the  plaintiff  has  any  ground  of  complaint,  at 
least  in  advance  of  any  steps  taken  by  either  party  towards 
a  performance  of  the  contract.  But  we  do  not  think  that  it 
is  made  to  appear  that  the  plaintiff's  taxes  would  be  increased 
at  all.  The  Oskaloosa  Gas  Light  Company  may  hrfve  neither 
the  ability  nor  desire  to  perform  its  contract.  If  this  is  so,  the 
city  might  properly  enough  make  other  provision  for  light- 
ing its  streets.  In  no  event  would  the  city  be  liable  to  the 
Oskaloosa  Gas  Light  Company  for  more  than  the  damages 
which  it  would  sustain  by  reason  of  the  refusal  of  the  dty 
to  take  and  pay  for  its  gas;  and  it  may  be  that  the  damages 
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would  be  snch,  if  any,  that  the  city  could  afford  to  pay  them 
in  consideration  of  a  cheaper  or  better  service  by  the  other 
company. 

The  plaintiff  does  not  show,  with  any  reasonable  certainty, 
that  he  would  sustain  any  injury  by  the  contemplated  action 
of  the  council.  Without  such  showing,  we  do  not  think 
that  he  is  entitled  to  an  injunction.  {Dodge  v.  City  of 
Council  Bluffs^  57  Iowa,  560;  Des  Moines  Gas  Co,  v. 
City  of  Dea  Moines^  44  Id.,  610;  Dodge  v.  Woolaey^  18 
How.,  331.)  In  our  opinion  the  injunction  was  rightly  dis- 
solved. Affibmed. 


Osborne  &  Co.  v.  Simmebsok. 

1.  Sale  of  Machine:  action  fob  price:  evidence:  how  other 

MACHINES  WOBKBO.  In  an  action  for  the  price  of  a  harvester,  where 
the  defense  was  that  the  machine  did  not-do  good  work,  and  where  the 
question  in  dispute  was  whether  it  had  had  a  fair  trial,  a  witness  who 
was  an  expert  in  operating  plaintiff  ^s  machines  was  asked  how  other 
'  machines,  made  like  the  one  sold  defendant,  worked.  Htld  that  the 
question  was  properly  excluded  as  introducing  an  issue  not  presented  by 
the  pleadings. 

2.  : :  :  capability  of  doing  good  work.    In  such 

case  the  same  witness  was  asked  as  follows:  *'  State  whether  or  not  the 
machine  sold  to  defendant, — the  one  you  examined  at  his  plaoe, — conld 
have  been  made  to  do  good  work.*'  Held  that  it  was  properly  exdnded, 
because  he  might  have  answered  in  the  affirmative,  meaning  that  it 
could  have  been  made  to  do  good  work  under  favorable  circumaianeeSf 
which  was  not  all  that  the  defendant  contracted  for. 

8. : :  order  not  signed    by  defendant:  instruction. 

In  such  case  plaintiff  offered  in  evidence  a  writing  which  it  claimed  to 
be  the  contract  on  which  the  machine  was  sold,  bat  it  was  not  signed  by 
the  defendant,  and  as  to  this  the  court  instructed  as  follows:  ''The 
unsigned  contract  offered  in  evidence  *  *  *  cannot  be  regarded 
as  the  contract  of  the  defendant,  upon  which  the  plaintiff  can 
recover  as  on  a  written  contract  signed  by  him.  *  *  *  It,  at 
the  most,  can  only  be  considered  as  a  part  of  the  transaction  at  the 
time  of  the  negotiation  and  agreement  between  the  parties.  If  said 
pi^r  was  read  over  to  the  defendant  accurately  and  fully,  and  fairly 
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understood  *  *  ♦by  him,  and  he  assented  and  agreed  to  the 
terms  therein  stated,  *  ♦  *  he  is  bound  by  said  terms,  and  hia 
liability  will  be  determined  accordingly.*'  Held  that,  though  the 
first  sentence  of  the  instruction  was  objectionable,  the  whole  para- 
graph taken  together  was  without  prejudicial  error. 

Appeal  from  Wright  District  Court — Hon.  H.  0.  Hendeb- 

BON,    Judge. 

Fbiday,  December  16. 

Action  for  the  purchase-price  of  a  harvesting  machine 
which  plaintiff  claims  to  have  sold  to  defendant.  Defendant 
admits  that  he  received  the  machine,  but  alleges  that  it  was 
delivered  to  him  upon  the  understanding  that  if,  upon  a  fair 
trial,  it  worked  as  represented  by  plaintiff's  agent,  he  would 
keep  it,  and  pay  the  purchase -price,  otherwise  he  was  not  to 
keep  it  or  pay  for  it;  and  that,  upon  a  trial,  it  did  not  work 
as  represented.  The  verdict  and  judgment  were  for  defend- 
ant, and  plaintiff  appeals. 

Nagle  cfe  Birdsall^  for  appellant. 

A.  JR.  Laddy  for  appellee. 

Seevebs,  J. — The  verdict  must  be  regarded  as  determin- 
ing in  defendant's  favor  the  controversy  between  the  parties 
as  to  the  agreement  or  understanding  on  which  he  received 
the  machine,  which  was  that  he  was  to  give  it  a  fair  trial,  and, 
if  it  worked  as  represented  by  the  agent,  he  would  keep  it, 
and  pay  the  price  agreed  upon.  He  did  give  it  a  trial 
by  harvesting  ten  acres  of  barley  with  it.  He  then  notified 
the  agent,  from  whom  he  received  it,  that  it  did  not  work  sat- 
isfactorily, and  requested  him  to  telegraph  plaintiff  to  send  a 
man  to  put  it  in  order,  which  was  done;  but,  when  the  man 
sent  by  plaintiff  went  to  his  place,  defendant  refused  to 
assist  him  to  make  any  further  trial  of  the  machine, 
or  to  permit  his  team  to  be  hitched  to  it  that  the  agent  might 
test  it,  but  declared  he  would  not  keep  it,  and  the  agent  did 
nothing  to  it.    The  evidence  tended  to  show  that  the  barley 
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harvested  by  defendant  with  the  machine  was  foul,  and  the 
ground  upon  which  it  grew  was  wet  and  soft;  and  the  question 
arose  whether  the  trial  afforded  a  fair  test  of  the  quality  and 
working  capacity  of  the  machine.  This  was  a  controverted 
question  on  the  trial.  A  witness,  who  was  familiar  with  the 
workings  of  the  Osborne  machine  of  1883,  like  the  one  sold 
the  defendant,  and  who  was  an  expert  in  operating  them,  was 
asked  the  following  questions  by  the  counsel  for  the  plaintiff: 
"State  how  other  machines  made  by  the  plaintiff's  company 
in  1883,  like  the  machine  sold  Simraerson,  worked, — ^whether 
good  or  bad."  "  State  whether  or  not  the  machine  sold  the 
defendant — the  one  you  examined  at  his  place — could  have 
been  made  to  do  good  work.''  These  questions  were  objected 
to,  and  the  objection  sustained,  and  such  ruling  is  assigned 
as  error. 

I.  As  to  the  first  question,  counsel  contended  that  it  was 
competent  to  show  how  other  machines,  like  the  one  in  ques- 
1.  8Ai«B  of        tion,  work.     Ooncedinsc  it  to  be  established  that 

machine :  ° 

action  for  other  machines  worked  well,  then  the  deduction 
other  ixSh'^  therefrom  could  be  drawn  that  the  machine  in 
woAed.  question  had  not  been  fairly  tried.  The  material 
question  was  not  whether  the  machine  was  a  good  one  or  not, 
and  it  was  immaterial  whether  it  was  properly  constructed,  but 
the  question  was  whether  it  had  had  a  fair  trial.  Therefore, 
how  other  machines  like  this  one  .worked  was  a  collateral  mat- 
ter, and  the  evidence,  if  admitted,  would  have  introduced  into 
the  case  an  issue  not  presented  in  the  pleadings,  and  which  the 
defendant  could  not  have  anticipated ;  and  that  is,  whether  the 
other  machines  were  in  fact  like  the  one  in  question.  If  this 
had  been  conceded,  then  it  might  be  said  that  the  question  was 
whether  the  machine  was  like  a  model,  or  in  principle  it  would 
have  been  the  same  as  where  there  has  been  a  sale  of  goods 
by  sample.  In  such  case,  it  is  clearly  competent  to  compare 
and  test  the  goods  by  the  sample,  or  the  macliine  by  the 
model.  {Tilton  v.  MUler,  66  Pa.  St.,  388.)  The  question 
in  this  case  id  materially  different.     The  right  of  the  defend- 
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ant  to  show  that  the  other  machines  were  not  like  the  one  in 
question  cannot  be  doubted,  and  this  is  clearly  a  collateral 
matter.  (1  Greenl.  Ev.,  §  352.)  This  question  was  deter- 
mined, as  we  think,  adversely  to  the  plaintiff  in  MoCormich 
Hamesthxg  Co,  v.  Chay^  100  Ind.,  285.  The  subsequent 
case,  cited  by  counsel  for  plaintiff,  of  National  Bank  <& 
Loan  Go.  v. Dunn,l06  Ind.,  110;  S.  0.  6  K E.  Rep.,  131.,  is 
clearly  distinguishable,  and  this  fact  is  recognized  by  the 
supreme  court  of  Indiana.  The  other  cases  cited  by  counsel 
for  the  appellant  are  not  applicable. 

II.  As  to  the  second  question,  we  deem  it  sufficient  to 

say  that  the  ruling  of  the  court  is  correct,  conceding  that  the 

2 ^ .  inquiry  was  one  in  relation  to  which  the  evi- 

iiimyoMoing  denceof  an  expert  was  competent,  for  the  reason 
good  work.      ^j^^|.  ^j^^  trials  of  the  other  machines  were  not 

made  under  similar  circumstances;  that  is  to  say,  this  quali- 
fication or  limitation  was  omitted  from  the  question  asked. 
It  may  be  that  this  machine  could  be  made  to  do  good  work 
under  favorable  circumstances;  but  this  was  not  what  the  de- 
fendant contracted  for.  The  question  asked,  however,  was  so 
broad  that  the  witness  could  well  have  answered  that  in  his 
opinion  the  machine  could  have  been  made  to  work,  and  the 
test  in  his  mind  would  have  been  under  favorable  circum- 
stances. 

III.  The  plaintiff  offered  in  evidence  a  writing  which  it 
claimed  was  the  contract  actually  entered  into  between  the 
J. : J  parties.     It,  however,   was   not  signed   by   the 

signed  by        defendant,    and  in    relation   thereto   the  court 

defendant : 

instruction,  instructed  the  jury  as  follows:  **The  unsigned 
contract  offered  in  evidence  *  *  »  cannot  be  regarded 
as  the  contract  of  the  defendant,  upon  which  the  plaintiff  can 
recover  as  upon  a  written  contract  signed  by  him.  *  *  * 
It  at  the  most  can  only  be  considered  as  a  part  of  the  trans- 
action at  the  time  of  the  negotiation  and  agreement  between, 
the  parties.  If  said  paper  was  read  over  to  the  defendant 
accurately  and  fully,  and  fairly  understood     4e         •        * 
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by  him,  and  he  assented  and  agreed  to  the  terms  therein 
stated,  *  *  *  he  is  bound  by  said  terms,  and  his 
liability  will  be  determined  accordingly."  The  first  sentence 
of  this  instruction  is  objected  to,  but  prejudicial  error  cannot 
ordinarily  be  based  on  a  single  sentence  in  an  instruction 
consisting  of  several  sentences,  all  bearing  on  the  same  ques- 
tion. The  whole  instruction  must  be  read,  in  order  to 
determine  its  meaning.  Doing  this,  it  seems  to  ns  the 
instruction  is  correct  and  just  to  both  parties. 

The  fourth,  fifth,  sixth  and  seventh  instructions  are  objected 
to  by  counsel.  To  set  them  out  would  require  considerable 
space,  and  we  deem  it  sufficient  to  say  that  they,  and  all  the 
instructions  given,  are  correct,  and  fairly  state  the  several 
propositions  of  law  pertinent  to  the  case.  The  instructions 
given  cover  the  whole  ground,  and  therefore  the  instructions 
asked  were  correctly  refused. 

We  cannot  interfere  with  the  verdict  on  the  ground  that 
it  is  not  sustained  by  the  evidence.  Affirmed. 


The  Des  Moines  Street  R  R.  Oo.  v.  The  Des  Moines        |^  ^* 

Broad-Gaugb  Street  H'y  Co. 


The  Same  v.  The  City  of  Des  Moines  et  al. 

The  Same  v.  The  Des  Moines  Broad-Gaugb  Street  R'r  Co. 

1.  Cities  and  Towns:  street  railways:  exclusive  RiaHT:  oon- 
struotion  of  ordinance,  a.  city  ordinance  granting  to  a  street  rail- 
way company  the  right  to  lay  a  single  or  double  track  along  all  its 
streets,  and  proriding  further  that  '*  the  right  herein  granted  to  said 
company  to  operate  said  railway  shall  be  exclusive  for  the  term  of  thirty 
years,"  and  that  '*  the  said  city  shall  not,  until  the  expiration  of  said 
term,  grant  to  or  confer  upon  any  person  or  corporation  any  privileges 
which  will  impair  or  destroy  the  rights  or  privileges  herein  granted  to 
said  company,'*  held  to  mean  that  the  said  city  should  not  permit  rival 
companies  to  operate  street  railwajrs  on  its  streets  daring  that  time,  and 
not  simply  that  it  would  grant  no  right  to  interfere  wiUi  said  company 
in  operating  the  railroad  which  it  might  build. 

Vol.  LXXIII— 3a 
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2.  :  : :  power  to  gbant.    Before  the  enactment  of  § 

464  of  the  Code,  giving  to  cities  the  power  to  aathorize  or  forbid  the 
location  and  layinsr  down  of  tracks  for  railways  and  street  railways,  the 
city  of  Des  Moines  by  ordinance  granted  to  plaintiff's  assignor  the 
exclusive  right  to  build  and  operate  street  railwi^s  on  its  streets  for  a 
term  of  thirty  years.  Wiiether,  without  legislative  grant,  the  city  had 
or  had  not  the  power  to  grant  such  exclu.^iye  right,  held  that,  nnder 
said  section,  it  had  the  right  to  ratify  the  grant,  and  to  make  the  priv- 
ilege practically  ezcLusiva  by  withholding  it  from  others;  also,  that 
it  had  power  to  bind  itself  by  contract  to  withhold  it  for  a  reasonable 
time  from  others,  if  it  deemed  it  necessary  to  make  such  contract  in 
order  to  secure  a  service  to  the  public  which  it  might  not  otherwise  be 
able  to  do.  (Compare  Burlington  d^  Henderton  County  Ferry  Co.  v. 
Davis f  ^  Iowa.  13:5,  and  other  cases  cited  in  opinion.) 

8.  -^— : — :  ■ ;  batification  of  ultra  yibbs  contbact.  In 

such  cue,  after  the  enactment  of  §  464  of  the  Code,  the  city  council,  by 
what  Wfis  meant  for  an  ordinance,  but  wuich,  pc^rhaps,  was  not  an  ordi- 
nance in  law,  undertook,  among  other  thinga,  to  ratify  the  contract 
which  it  had  mode  by  ordinance  with  plaintiflTs  assignor  when  it  had  no 
authority  to  make  it;  and  everyone  understood  it  as  a  rati6cation,  bind- 
ing on  the  city  and  plaintiff's  assignor;  and  the  plaintiff's  assignor  acted 
upon  it  and  expended  money  in  laying  additional  track  and  in  paying 
for  street  pavement.  Held  that  the  action,  though  not  resulting  in  an 
ordinance,  amounted  to  at  least  a  resolution,  sufficient  to  bind  the  city 
to  the  terms  of  the  original  contract;  and  that.this  was  so,  although  the 
so-called  ratifying  ordinance  -provided  that  ordinances  granting  priyi- 
leges  should  not  be  enlarged  thereby;  for  the  proper  meaning  thereof 
was  only  that  they  should  not  be  enlarged  beyond  their  original  inten- 
tion. 

4. : :  -^— :  constitutional  bbst^otion.    Section   12, 

art  8,  of  the  constitution,  which  declares:  '*  No  exclusive  privileges, 
except  as  in  this  article  provided,  shall  ever  be  granted,"  held  not  to 
apply  to  the  grant  by  a  city,  to  a  person  or  company,  of  the  exclusive 
right  to  build  and  operate  street  railways  on  the  city  streets. 

5. :  — — : :  city  of  dbs  hoinbs:    Under  an  ordinance  dE 

the  city  of  Des  Moines,  passed  in  1866,  granting  to  the  plaintiff's 
assignor  the  exclusive  right  to  build  and  operate  street  railways  on 
all  its  streets  for  a  term  of  thirty  years,  as  subsequently  ratified  by  the 
city  council,  held  that  the  plaintiff  has  the  exclusive  right  to  build  and 
operate  street  railways  on  all  the  streets  of  said  city ;  and  that  the  public 
rights  are  secured  by  an  implied  obligation  on  the  part  of  the  plaintiff, 
acting  under  the  ordinance,  to  hold  itself  in  readiness  at  all  times  to 
construct  and  operate  so  much  track,  and  upon  such  streets,  as  the  pub- 
lic convenience  may  require,  to  be  determined  l^  the  city  coonoU  in  the 
exercise  of  a  reasonable  and  proper  discretion,— the  company  to  have  a 
xeMonable  time  to  comf^  after  the  reqaisition  shaD  be  made.  [Adaxb, 
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Ch.  J.,  disaeiUing,  so  far  as  to  hold  that  plaintiff's  ezclasire  right  does 
nob  extend  to  streets  not  entered  upon  by  it  until  they  have  been  occu- 
pied by  another  company.] 

[NoTB. — In  a  supplemental  opinion,  the  court  states  that  it  is  not  to  be 
understood  as  holdinfi^  that  the  city  is  precluded,  by  the  ordmance  under 
which  the  plaintiff  is  acting,  from  availing  itself  of  any  improved  street 
railway  to  be  operated  by  other  than  animal  power,  if  reasonably  necessary 
to  meet  the  public  wants.  Such  question  not  being  in  the  case,  no  opinion 
is  expressed  thereon.] 

Appeal  from  Polk  Circuit  Court. 

m 

Monday,  June  27. 

These  cases  are  submitted  together  as  involving  the  qaes- 
tion  as  to  the  respective  rights  of  the  plaintiff,  the  Des 
Moines  Street  Railroad  Company,  and  the  defendant  the  Des 
Moines  Broad-Gauge  Street  Railway  Company,  to  occupy 
certain  streets  of  the  city  of  Des  Moines.  The  first  case  is 
an  action  to  enjoin  the  defendant,  the  Des  Moines  Broad- 
Grauge  Street  Railway  Company  from  interfering  with  the 
plaintiff  in  laying  its  tracks  upon  certain  streets,  and  for  a 
decree  that  it  has  no  rights  in  those  streets.  The  second  is 
an  action  for  an  injunction  to  prevent  the  city  and  city  oiB- 
cers  from  interfering  with  the  plaintiff  in  laying  its  track. 
The  third  pertains  to  a  different  street,  but  involves  substan- 
tially the  same  legal  questions.  The  decree  rendered  is  quite 
lengthy,  and  we  cannot  properly  set  it  out  in  full.  It  enjoined 
the  defendant,  the  Des  Moines  Broad-Gauge  Street  Railway 
Company,  from  occupying  a  portion  of  one  street,  and  gave 
the  plaintiff  an  exclusive  right  therein.  It  allowed  the 
defendant  to  occupy  other  streets,  and  made  various  provis- 
ions in  regard  to  occupancy.  Both  the  plaintiff  and  the 
Des  Moines  Broad-Gauge  Street  Railway  company  appeal; 
the  former  perfecting  its  appeal  first. 

Kauffman  dh  GxAemaey  and  Parsons  dk  Perry^  for  appel- 
lant. 

Bayli^  (&  Baylies^  for  appellee. 
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Adams,  Oh.  J. — ^The  plaintiff's  claim  is  that  it  has  for  the 

present,  under  the  ordinances  of  the  city,  an  exclusive  right 

1.  ciTiBs  ^  furnish  to  the  city  of  Des  Moines  its  street- 

stree?Sf-       railway  service,  and  to  occupy  for  that  purpose, 

siFrright!^'    without  hiuderauce  or  competition  by  any  other 

eonstractlon       j.       j.       n  i»  xi.       a       i. 

of  ordinanoe.  Street-railway  company,  po  many  of  the  streets 
as  may  be  necessary,  and  that  it  will  continue  to  have  such 
right  for  a  limited  time  to  come,  if  it  complies  with  its  obli- 
gations, express  and  implied,  arising  under  the  ordinances  in 
question.  If  this  claim  shall  be  sustained,  the  determina- 
tion thus  made  will  dispose  of  the  other  questions  in  the 
case. 

In  1866  the  city  council  of  Des  Moines  passed  an  ordi- 
nance whereby  it  granted  to  the  plaintiff's  assignor,  a  com- 
pany organized  as  a  street-railway  company,  the  right  to  lay 
a  single  or  double  track  along  all  its  streets.  The  same  ordi- 
nance provided  that  "  the  right  herein  granted  to  said  com- 
pany to  operate  said  railway  shall  be  exclusive  for  the  term 
of  thirty  years."  Many  other  provisions  were  made,  not 
important  to  be  set  out. 

The  plaintiff  relies  upon  the  provision  above  quoted  as 
being  sufficient,  so  far  as  its  terms  are  concerned,  to  give  the 
exclusive  right  claimed,  and'  insists  that  the  provision  is 
valid,  if  not  originally,  for  want  of  legislative  grant  of  power, 
yet  subsequently,  by  such  grant  by  the  legislature,  and  by 
ratification  of  the  ordinance  by  the  council. 

The  defendant  company  obtained  an  ordinance  in  1886,  and 
proceeded  to  occupy  certain  of  the  streets  with  its  track.  It 
denies  that  the  right  claimed  by  the  plaintiff  under  the  ordi- 
nance of  1866  appears  to  be  given,  even  by  the  terras  of  the 
ordinance.  Its  position  is  that  the  exclusive  right  granted 
pertains  merely  to  the  operation  of  the  railroads  which  the 
plaintiff's  assignor  should  build,  and  not  to  the  streets,  and 
that  the  plaintiff's  right  is  not  interfered  with  by  occupancy 
of  other  or  the  same  streets,  if  the  plaintiff  is  not  hindered 
in  the  operation  of  its  road. 
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In  oar  opinion,  however,  the  meanin^!^  of  the  provision  is 
the  same  as  if  it  read,  ^'  the  right  herein  granted  to  said  com- 
pany to  operate  said  railway  shall  be  exolasive ''  of  other 
street  railways.  It  was  not  necessary  to  provide  by  ordi- 
nance that  other  persons  should  not  run  cars  on  the  plaint- 
iff's assignor's  track,  nor  obstruct  its  cars;  and  no  one,  we 
think,  looking  at  the  ordinance,  can  suppose  that  that  was  all 
that  was  intended.  So  far,  the  plaintiff's  assignor's  right 
would  be  exclusive  by  reason  of  the  mere  right  of  property, 
and  without  any  ordinance.  If  anything  more  were  neces- 
sary, we  find  it  in  the  very  section  of  the  ordinance  under 
consideration.  It  is  provided  in  the  same  section,  and  same 
sentence,  as  follows:  ^<And  the  said  city  of  Des  Moines 
shall  not,  until  the  expiration  of  said  term,  grant  to  or  confer 
upon  any  person  or  corporation  any  privileges  which  will 
impair  or  destroy  the  rights  and  privileges  herein  granted  to 
said  company."  The  right  granted  was  to  lay  and  operate  a 
track  on  all  the  streets  of  the  city.  The  construction  and 
operation  of  a  rival  railway  would  impair  the  plaintiff's 
rights.  It  might  not  constitute  a  physical  interference,  but 
it  would  impair,  if  not  destroy,  the  plaintiff's  enterprise,  so 
far  as  the  profits  were  concerned;  and  those,  we  may  assume, 
constituted  the  sole  object  of  the  enterprise.  We  cannot 
think  that  there  is  any  reasonable  doubt  about  the  meaning 
of  the  ordinance.  We  think  that  the  city  undertook  to 
exclude  rival  companies  which  would  interfere  with  the 
profits  of  the  company  for  whose  benefit  the  provision  was 
intended. 

The  defendant  company's  next  position  is  that  the  provis- 
ion in  question  is  void  for  want  of  power  in  the  city  to  make 

a.  — : :   such  provision.     The  fact  is  that  there  does  not 

to  grant  '  seem  to  have  been,  as  early  as  1866,  any  legisla- 
tive grant  to  the  city  of  power  to  confer  upon  an  individual 
or  corporation  an  exclusive  right.  The  plaintiff  contends 
that  no  such  legislative  grant  was  necessary,  and  adduces 
some  very  able  arguments  in  support  of  its  position.     We  do 
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not  find  it  necessary  to  determine  this  qaestiou.  It  was 
afterwards  provided,  in  section  464  of  the  Code,  that  the  city 
council  shall  have  <*  power  to  authorize  or  forbid  the  location 
and  laying  down  of  tracks  for  railways  and  street  railways." 
The  plaintiff  contends  that  the  power  to  forbid  is  sufficient 
to  enable  the  city  council  to  make  a  granted  right  practically 
exclusive,  for  such  time  as  it  may  see  fit^  by  withholding  the 
right  from  others.  This,  of  course,  cannot  be  denied.  The 
doubt,  if  any,  is  as  to  whether  the  council,  having  the  power 
to  make  a  granted  right  practically  exclusive  by  withholding 
it  from  others,  can  bind  itself  by  contract  to  withhold  it  for 
a  limited  time  from  others,  if  it  shall  deem  it  necessary  to 
make  such  contract  in  order  to  secure  a  service  to  the  public 
which  it  might  not  otherwise  be  able  to  do. 

The  question  presented  calls  for  a  construction  of  the  pro- 
vision of  the  statute  which  gives  the  ^^  power  to  authorize  or 
forbid  the  laying  down  of  tracks."  The  plaintiff  contends 
that  we  have  virtually  placed  a  construction  upon  this  statute 
in  the  construction  given  to  words  of  similar  import  in  the 
charter  of  the  city  of  Burlington.  The  case  relied  upon  is 
Burlington  <b  Henderson  County  Ferry  Go,  ».  DaviSj  48 
Iowa,  138.  In  that  case  it  was  held  that  the  power  to  grant 
or  refuse  a  ferry  license  involved  the  power  to  make  a  granted 
ferry  license  exclusive  for  a  limited  time.  The  defendant 
contends  that  that  construction  is  not  authoritative,  even  in 
respect  to  that  charter,  because  the  decision' of  the  case  might 
have  been  placed  upon  other  ground,  and,  besides,  it  is  said 
that  the  same  or  similar  words  should  not  be  so  construed 
when  applied  to  a  street  railroad.  The  court  having  elected 
to  put  the  decision  in  that  case  upon  the  ground  upon  which 
it  did,  it  appears  to  us  that  the  construction  given  should  be 
deemed  authoritative,  so  far  as  the  precise  question  is  con- 
cerned which  was  before  the  court  Whether  the  case  of  a 
ferry  stands  upon  such  peculiar  ground  that  a  court  would  be 
justified  in  finding,  in  given  words,  a  power  to  grant  an 
exclusive  license,  more  readily  than  it  would  find,  in  words 
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of  similar  import  respecting  a  street  railway,  the  power  to 
grant  an  exclusive  right  of  construction  and  operation,  is  a 
question  upon  which  much  might  be  said.  '  A  ferry  is  looked 
upon  as  an  extension  of  a  highway.  It  must  be  maintained 
in  a  safe  way,  and  at  stated  times,  so  that  the  public  can  rely 
upon  it.  It  is  not  probable  that  the  requisite  service  could 
always  be  secured  without  contract,  and  in  some  instances, 
we  presume,  a  contract  could  not  be  obtained  which  did  not 
provide  for  an  exclusive  right.  As  to  a  street  railroad,  it  is 
said  that  there  is  no  such  exigency,  as  street  railroads  furnish 
only  one  mode  of  travel  in  the  midst  of  others. 

But  street  railroads  certainly  are  coming  to  be  regarded  as 
of  great  importance,  if  not  indispensable.  The  tendency  of 
modern  cities  is  to  spread  over  large  areas  for  the  purpose 
of  securing  better  light  and  air.  This  is  made  possible  prin- 
cipally by  the  cheap  and  easy  mode  of  transit  which  street 
railroads  furnish.  They  are  not  simply  a  present  conven- 
ience, but  they  anticipate  and  promote  the  growth  of  cities. 
They  create,  to  some  extent,  their  own  patronage,  by  the  pro- 
motion of  the  growth  and  the  distribution  of  the  population. 
Without  question,  they  are  of  sufficient  importance  to  call 
for  very  careful  consideration,  both  by  legislatures  in  the 
enactments  of  statutes  concerning  them,  and  of  courts  in  con- 
struing the  same. 

We  are  justified  in  assuming  that  Iowa  has  to-day  a  con- 
siderable number  of  cities  contemplating  the  inauguration  of 
street-railroad  service.  In  many,  probably,  if  not  in  most, 
instances,  the  lines  must  at  first  be  operated  at  a  loss.  In  the 
case  at  bar,  it  is  said  that  the  lines  were  operated  at  a  loss  for 
fourteen  years,  being  nearly  half  of  the  time  during  which  the 
city  undertook  to  provide  an  exclusive  right.  The  losses 
were  sustained,  and  additional  tracks  laid,  involving  an  invest- 
ment of  over  $200,000,  in  reliance  upon  the  future.  Almost 
immediately  after  the  plaintiff's  road  became  remunerative, 
the  defendant  company  sought  an  opportunity  to  compete, 
and  to  divide  the  very  patronage  which  the  plaintiff,  at  its  loss, 
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had  aided  in  creating.  The  question  presented  is  as  to  whether 
there  is  any  way  in  which  cities  can  contract  against  them- 
selvesy  so  as  to  famish  any  secnrity  that  the  losses  of  the  early 
years  may  be  repaired  by  the  profits  of  the  later  ones.  The 
defendant  company  contends  that  there  is  not.  Its  position 
is  that  it  would  be  unsafe  to  allow  a  city  to  contract  even  for 
a  limited  time,  because  it  cannot  anticipate  its  own  wants, 
and  the  power,  if  given,  would  be  improperly  exercised.  Its 
argument  is  that  city  councils,  as  a  rule,  have  neither  suffi- 
cient honesty  nor  foresight.  It  cites  and  quotes  largely  from 
an  opinion  of  Judge  Bsewek,  in  Jackson  County  Horse  Ry 
Co.  V.  Rapid  Transit  Co.,  24  Fed.  Eep.,  806.  In  that  case 
the  learned  judge  said:  ^^The  city  may  to-day  determine 
that  one  street  railroad  will  answer  all  the  wants  of  the 
public,  and  so  give  the  privilege  of  occupying  the  streets  to 
a  single  company.  Ten  years  hence  its  judgment  may  be 
that  two  railroads  are  needed." 

It  may  be  conceded  that  the  future  growth  and  wants  of  a 
city  cannot  be  foreseen.  The  most  that  can  be  said  is  that 
they  may  ordinarily  be  predicted  with  reasonable  approxi- 
mation for  a  limited  time.  From  this  we  are  inclined  to 
think  it  follows  that  an  ordinance  providing  for  an  exclusive 
right  in  perpetuity,  however  necessary  it  might  be  to  contract 
for  the  service  involved  in  the  exercise  of  the  right,  would 
be  unreasonable,  and  might  be  declared  void.  In  Dill.  Mun. 
Oorp.,  §  716,  the  author,  commenting  upon  Davis  v.  Mayor  of 
Neio  Tork^  14  N.  T.,  606,  says:  <•  The  judgment  of  the  court 
rests  upon  the  sound  principle  that  the  powers  of  a  corpora- 
tion, in  respect  to  the  control  of  its  streets,  are  held  in  trust  for 
the  public  benefit,  and  cannot  be  surrendered  or  delegated  by 
contract  to  private  parties;  and  hence  the  resolution  of  the 
city  council,  authorizing  private  persons  to  construct  and 
operate  a  railroad  upon  certain  terms,  without  power  of 
revocation,  and  without  limit  as  to  time,  was  not  a  license  or 
act  of  legislation,  but  a  contract, — void,  however,  because, 
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if  valid,  it  would  deprive  the  corporation  of  the  control  and 
regulation  of  its  streets." 

In  the  case  at  bar,  the  time  limited  was  thirty  years,  which 
does  not  seem  to  be  unreasonable,  and  especially  in  view  of 
the  fact  that  the  lines  were  operated  at  a  loss  for  fourteen 
years.  Possibly  thirty  years,  or  any  shorter  time,  should  be 
deemed  too  long  in  any  case,  if  the  contract  were  such  that 
the  street-railroad  company  could  not  be  required  to  meet 
the  public  wants  as  the  same  should  arise.  In  the  case  at 
bar,  two  miles  only  of  track  were  specifically  stipulated  for, 
but  it  is  not  denied  by  the  plaintiif  that  the  acceptance  of 
the  ordinance  which  allowed  its  assignor  to  lay  a  track  upon 
all  the  streets  raised  an  implied  contract  upon  the  part  of  its 
assignor  to  lay  so  much  track  as  reasonably  might  be 
demanded  by  the  public.  At  the  time  of  the  commence- 
ment of  this  controversy,  the  plaintiff  and  its  assignor  had 
in  fact  laid  ten  miles  of  track,  and  was  contemplating  the 
laying  of  still  more.  It  may  be  that  neither  the  plaintiff 
nor  its  assignor  did  all  that  it  should ;  but  such  a  question  is  not 
before  ns.  The  ordinance  appears  to  us  to  be  reasonable;  and 
our  holding  is  that,  under  our  statute,  which  empowers  cities 
to  authorize  or  forbid  the  laying  down  of  a  street-railroad 
track,  a  city  council  may  make  a  reasonable  provision  by  con- 
tract for  present  and  future  street-railroad  service,  and  may 
secure  the  company  contracted  with  against  the  impairment 
of  its  profits  for  a  limited  time,  and  against  interference  with 
its  extension  during  the  time,  if  a  larger  and  better  or  more 
immediate  service  can  be  thus  obtained.  This  question  has 
never  before  been  determined  by  this  court;  but  the  ruling 
in  Burlington  <6  Henderson  County  Ferry  Co.  v.  Davis j 
48  Iowa,  133,  goes  far  towards  supporting  the  views  which 
we  have  expressed.  See,  also,  as  having  a  slight  bearing 
upon  the  case,  Git^y  of  Davenport  v.  Kelly ^  7  lowa^  102,  and 
CUy  of  Dubuque  v.  StoiUy  32  Id.,  80 ;  Gity  of  Burlington 
V.  Burlington  Street  E*y  Go.y  49  Id.,  144.  In  New  Orleans 
Oas  Light  Go.  v.  Louisiana  Light  Go.^  115  TJ.  S.,  660  (669,) 
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6  Sup.  Ot  Rep.,  252,  and  in  Boston  dh  L.  JS.  Corp.  v.  Salem 
<6  Z.  S.  Go.j  2  Gray,  1,  cited  hj  plaintiff,  the  qaestion  was 
essentially  different;  bat  there  is  mach  said  in  the  course  of 
the  opinion  showing  the  view  which  those  coarts  took  in 
regard  to  the  importance  sometimes  of  securing  a  service  to 
the  public  by  contract,  even  though  the  contract  should  for 
a  limited  time  grant  an  exclusive  right.  Other  courts  have 
held  somewhat  different  views,  supported  by  more  or  less 
weight  of  reasoning.  Some  of  the  reasoning,  however,  we 
think,  cannot  be  allowed  much  weight  as  applied  to  the  con- 
dition and  policy  of  Iowa. 

Having  reached  the  conclusion  that,  under  the  section  of 
the  Code  above  cited,  the  power  had  been  conferred  to  make 

^ . .  the  contract  in  question,   we  have  to   consider 

— |-:  ntifl-  ^]j3|^Qp  i^  appears  that  the  city  council,  after  the 

contraeL  Code  took  effect,  ratified  the  contract  which  it 
had  previously  (and,  as  we  will  assume,  without  power)  under- 
taken to  make.  There  is  no  question  but  that  the  council 
undertook  to  adopt  an  ordinance  purporting  to  revise  and 
readopt  certain  ordinances,  including  the  one  under  which 
the  plaintiff's  assignor  commenced  the  construction  of  the 
road.  It  is  claimed,  however,  that  this  ordinance  is  void, 
because  it  embraced  as  many  subjects  as  there  were  ordi- 
nances referred  to.  For  the  purposes  of  the  opinion,  it  may 
be  conceded  that  what  purports  to  be  an  ordinance  did  not 
take  effect  as  such.  But  it  appears  to  us  that  it  has  the 
fortte,  at  least,  of  a  resolution,  so  far  as  the  provision  in 
question  is  concerned.  The  plaintiff's  assignor  acted  upon 
it,  and  expended  money,  not  only  in  laying  additional  track, 
but  in  paying  for  street  pavement.  We  feel  justified  in 
saying  that  everyone  understood  that  the  ordinance  of  1886 
was  ratified  and  binding  upon  the  city  and  the  plaintiff's 
assignor,  and  that  what  was  done  afterwards  was  done  with 
that  understanding. 

It  is  true  that  it  is  provided  in  the  so-called  ordinance, 
relied  upon  as  an  act  of  ratification,  that  <'  all  ordinances 
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granting  privileges,  or  which  expired  after  a  term  of  years, 
shall  not  be  enlarged  or  abridged  by  their  inoorporation  into 
these  revised  ordinances.''  The  defendant  relies  in  part 
upon  this  provision.  It  insists  that,  if  the  plaintiff  is  sus- 
tained, it  would  follow  that  an  ordinance  granting  a  privi- 
lege would  be  enlarged.  In  one  sense  this  might  be  true, 
but  not,  we  think,  in  the  sense  of  the  provision.  In  our 
opinion,  the  meaning  of  the  provision  is  that  the  ordinances 
thus  revised  should  not  be  enlarged  beyond  the  original 
intention. 

We  reach  the  conclusion,  then,  that  the  plaintiff's  right  is 
exclusive,  unless  there  is  something  in  the  constitution  of 

, Iowa  which  operated  as  a  restriction  upon  the 

stitutiouS' re-  l^gislft^^re,  which  prevented  the  grant  of  power 
stiiotion.  Jq  question  to  the  city.  It  is  contended  by  the 
defendant  company  that  the  constitution  does  prevent  such 
grant.  The  restriction  relied  upon  is  found  in  section  12, 
art.  8,  and  is  in  these  words:  ^<  No  exclusive  privileges, 
except  as  in  this  article  provided,  shall  ever  be  granted." 
To  determine  what  is  meant,  we  must  look  at  the  context. 
The  provision  is  found  in  article  8,  which  pertains  to  cor- 
porations. The  article  limits,  to  some  extent,  the  powers 
and  rights  which  a  body  of  men  might  claim  as  a  corpora- 
tion. We  do  not  think  that  it  was  intended  to  limit  the 
powers  and  rights  of  individuals,  except  in  their  relation  to 
a  corporation.  Now,  while  it  may  be  that  the  plaintiff's 
assignor  was  a  corporation,  yet  the  right  in  question  was  not 
a  corporate  right.  If  it  exists,  it  is  simply  by  contract,  as 
an  individual  might  obtain  and  enjoy  the  right.  In  our 
opinion,  the  provision  does  not  apply  to  a  caselike  that  at 
bar. 

So  far  the  members  of  the  court  are  substantially  agreed, 
but  the  writer  of  this  opinion  does  not  reach  the  same  result 

5. : ;   throughout  that  is  reached  by  the  majority.  We 

B^ifoinee.^  are  agreed  that,  when  the  plaintiff  is  operating  a 
track,  no  other  company  can  be  allowed  to  operate  a  parallel 
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track  upon  the  same  street.  We  are  also  agreed  that,  where 
the  plaintiff  has  entered  upon  a  street,  and  is  operating  a 
track  to  some  extent,  in  good  faith  and  with  intent  to  supply 
the  public  wants,  upon  such  street,  it  should  hav^e  the  right  to 
extend  its  track  upon  the  same  street,  if  done  within  a  rea- 
sonable time,  and  that  no  other  company  should  be  allowed 
to  occupy  the  same  street.  The  writer,  however,  is  of  the 
opinion  that  the  plaintiff's  exclusive  right  does  not  extend 
to  streets  not  entered  upon  by  it  until  they  have  been  occu- 
pied by  another  company.  He  does  not  think  that  the  ordi- 
nance took  effect  as  a  contract  in  relation  to  a  given  street 
until  the  plaintiff  or  its  assignor  manifested  its  acceptance 
by  actual  entry  upon  and  occupancy  of  at  least  some  part  of 
the  street. 

The  majority  think  that  the  ordinance  took  effect  as  a  con- 
tract in  relatioti  to  all  the  streets  at  the  time  of  its  written 
acceptance  by  the  plaintiff's  assignor,  which  it  appears  was 
made  soon  after  the  passage  of  the  ordinance;  and  that  the 
public  rights  are  secured  by  an  implied  obligation  on  the 
part  of  the  company,  acting  under  the  ordinance,  to  hold 
itself  in  readiness  at  all  times  to  construct  and  operate  so 
much  track,  and  upon  such  streets,  as  the  public  convenience 
may  require,  to  be  determined  by  the  city  council  in  the 
exercise  of  a  reasonable  and  proper  discretion*, — the  com- 
pany to  have  a  reasonable  time  to  comply  after  the  requisi- 
tion shall  be  made. 

Upon  the  defendant's  appeal,  the  decree  must  be  affirmed; 
and,  upon  the  plaintiff's,  Bbvbbsbd. 

SUPPLEMENTAL   OFIiaON. 

Satubdat,  Decembeb  17. 

Feb  Oubiam. — A  petition  for  rehearing  has  been  filed  in 
this  case,  and  was  fully  argued  at  the  last  term.  We  have 
re-examined  the  case,  and  conclude  that  the  petition  for  a 
rehearing  must  bo  overruled.     It  is  proper,  however,  that  we 
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shoald  say,  in  order  to  prevent  anj  misconstrnction  of  onr 
opinion,  that  it  was  not  onr  intention  to  hold,  and  it  is  not 
held,  that  the  city  is  precluded  by  the  ordinance  under  which 
the  plaintiff  is  acting  from  availing  itself  of  any  improved 
street  railway,  to  be  operated  by  other  than  animal  power, 
if  reasonably  necessary  to  meet  the  public  wants.  We  did 
not  regard  such  question  as  in  the  case,  and  on  that  we 
express  no  opinion. 


Thb  Dowagiao  Manuf'g  Oo.  v.  Gibson. 

1.  Contract  in  Writing:  fabol  evidence  or  fraudxtlbnt  bbfre- 

BBNTATiON.  Wheie  machinery  was  sold  on  a  written  contract,  and  a 
promissory  note  was  given  for  the  purchase-price,  held,  in  an  action  on 
the  note,  that  parol  evidence  was  admissible,  on  behalf  of  the  defendant, 
to  show  that  frandalent  representations  were  used  to  induce  him  to 
enter  into  the  contract, — he  having  pleaded  such  fraud  as  a  counter- 
claim. 

2.  Bale;  induced  bt  fraud:  subsequent  note  fob  pubcsasb-honbt: 

WAiVEB.  Where  the  fraud  of  the  vendor  in  effecting  a  sale  was  dis- 
covered by  the  vendee  before  the  latter  executed  his  note  for  the  pur- 
chase-price, but  there  was  evidence  tending  to  rebut  the  presumption 
that  the  settlement  included  the  vendee's  claim  for  damages  on  account 
of  the  fraud,  4^/(2  that  the  court  properly  submitted  that  question  to  the 
jury. 


8. :  fbaud:  oottnteb-claim  fob  damages.    In  an  action  upon  a 

note  given  for  the  purchase-price  of  machinery,  defendant  may 
recover  on  a  counter-claim  on  the  ground  of  fraud  used  in  effecting  the 
sale,  without  any  allegation  or  proof  of  a  warranty. 

4.  Appeal:  fbactice:  fbesumption  in  favob  of  trial  court.  In 
the  absence  of  positive  error  appearing  in  the  abstract,  this  court  must 
presume  that  the  rulings  of  the  trial  court  were  correct. 

Appeal  from  Wright  District  Court. 
Saturday,  Deoembbr  17. 
AoTioH  on  a  promissory  note.     There  was  a  judgment 
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upon  a  verdict  for  a  small  part  of  the  amoant  claimed  by 
plaintiff.     He  appeals. 

B,  H.  Whipple^  for  appellant. 
Williams  <6  BakeVj  for  appellee. 

JBbok,  J. — ^I.  The  defendant,  in  his  answer,  admits  the 
execution  of  the  note,  but,  as  a  defense,  sets  np  a  failure  of 
consideration,  alleging  that  the  note  was  given  to  plaintiff  for 
the  purchase-price  of  two  harrows  and  one  seeder,  and  that 
one  of  the  harrows  was  never  delivered  to  him.  He  further 
sets  up  a  counter-claim  in  the  following*  language:  <<That 
the  defendant  was  induced  to  purchase  said  machinery 
through  the  false  and  fraudulent  representations  of  the 
plaintiff's  agent,  made  prior  to  the  execution  of  the  note,  to 
the  effect  that  said  machinery  was  well  adapted  to  the  use 
for  which  it  was  intended;  that  the  said  articles  are  ready 
sale  and  well  worth  the  price  agreed  to  be  paid,  etc.;  that,  in 
fact,  all  the  said  representations  were  false  and  fraudulent, 
and  that  said  machinery  was  not  adapted  to  the  uses  repre- 
sented; that  it  was  of  no  value,  and  unsalable;  that  the 
defendant  is  an  agricultural  implement  dealer,  but  did  not 
know  whether  the  representations  were  true  or  false,  but, 
relying  upon  said  representations,  he  purchased  the  goods  in 
question,  and  that,  on  account  of  the  worthlessness  of  said 
goods,  and  the  false  representations  of  plaintiff,  he  has  been 
damaged  in  the  sum  of  one  hundred  and  fifty  dollars,  for 
which  he  asks  judgment."  The  plaintiff  claimed  to  recover  the 
amount  of  the  face  of  the  note,  $95.55,  with  interest.  The  ver- 
dict and  judgment  were  for  plaintiff  in  the  sum  of  ten  dollars. 
II.  The  defendant  was  permitted,  against  plaintiff's 
objection,  to  introduce  evidence  showing  the  representations 
1.  coimtAOT  ^  to  the  character,  quality  and  value  of  the 
parouvi- '  implements  for  which  the  note  was  given,  made 
fraudulent  by  plaintiff  or  its  agent  before  the  written  con- 
tsons.  tract  of  sale  was  made,  and  before  the  note  was 

executed.     It  is  insisted  that  the  evidence  was  erroneously 
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admitted,  for  the  reason  that  it  tends  to  establish,  bj  parol,  a 
warranty,  when  the  contract  was  in  writing,  and  could  not, 
in  that  way,  be  varied,  changed  or  extended.  Bat  the  evi- 
dence does  not  tend  to  establish  a  warranty,  and  was  doubt- 
less not  introduced  and  admitted  for  that  purpose.  It  was, 
however,  competent  to  show  fraud  and  misrepresentations, 
which  defendant  had  set  up  in  his  counter-claim  as  a  ground 
of  defense  and  recovery  on  his  part.  The  fact  that  the  fraud 
and  misrepresentations  were  made  before  the  contract  and 
note  were  executed,  does  not  prevent  defendant  from  showing 
that  he  was  induced  thereby  to  enter  into  the  contract,  and 
that  he  suffered  loss  and  damages  thereby.  The  fraud  and 
misrepresentations  were  inducements  to  the  purchase,  and 
of  necessity  must  have  existed  before  the  execution  of  the 
written  contract. 

III.     Plaintiff  insists  that  the  court  ought  to  have  sus- 
tained its  motion  for  a  verdict,  for  the  reasons  that  the  evi- 
a.  salb:  in-      dence  shows  that  defendant,  when  he  executed 
fniwi:  suine-   the  note,  had  knowledge  of  the  breach  of  war- 
for  purchase-  rantv  and  fraud,  and  thereby  waived  his  riffht  to 

mouey:  walT-  ^  ^  j  o 

^-  set  them  up  as  a  defense. 

lY.  We  need  not  determine  the  question  as  to  whether 
such  knowledge  waives  defendant's  right,  for  the  reason  that 
there  was  some  evidence  tending  to  show  that,  when  he  exe- 
cuted the  note,  he  reserved  his  right  to  claim  damages  for 
the  fraud  and  misrepresentation.  To  justify  the  court  in 
directing  a  verdict  for  one  party,  there  should  be  an  absence 
of  all  proof  the  other  way.  There  being  some  evidence, 
though  slight,  the  district  court  rightly  submitted  the  case  to 
the  jury.  While  most  of  the  evidence  on  this  point  was 
rejected  or  stricken  out,  yet  it  does  not  appear  that  defendant, 
in  the  negotiations  resulting  in  the  execution  of  the  note, 
did  claim  damages,  and  there  is  other  evidence  tending  to 
show  that  this  claim  was  not  settled  or  withdrawn  when  the 
note  was  given.  The  note  was  in  fact  a  settlement  of  plaint- 
iff's claim  under  the  prior  contract;  but  there  is  no  evidence 


528  SUPREME  COURT  OF  IOWA, 

Hull  ▼.  Balrd. 

that  other  matters  were  settled.  We  think  that  there  was 
some  evidence  tending  to  rebut  the  presumption  that  the  set- 
tlement included  defendant's  claim  for  damages. 

Y.     Plaintiff  maintains  that  the  verdict  is  not  supported 
by  the  evidence,  in  that  there  was  no  proof  of  a  warranty 

, or   fraud.    As    we    have  seen,   the    defendant 

teNciaim^for    could  recover  on  the  counter-claim,  in  the  absence 
damages.        ^^  proof  of  a  warranty,  upon  the  fraud  and  false 
representations.    We    think    that    the    verdict    upon    the 
counter-claim  is  not  without  the  support  of  evidence. 

YI.     The  abstract  does  not  contain  the  instructions  given 

to  the  jury.     We  are  to  presume  that  they  were  correct,  and 

4.  appbal:       must  exercise  every  presumption  in  support  of 

sumptiou  {n^  the  ruliugs  and  judgment  of  the  court,  in  the 

favor  of  trial       ,  i?  .^  •  •        xt_ 

court.  absence   of   positive    error    appearing    m    the 

abstract.     We  reach  the  conclusion  that  no  error  is  shown. 
We  have  considered  all  questions  argued  by  counsel.    The 
judgment  of  the  district  court  is  Affibmed. 


117  fis  Hull  v.  Baird. 


1.  Pablio  Ditches:  bstablishbcbnt  of:  jubisdiction  of  township 

TBUSTBEs:  BNTBRiNO  FINDINGS  OF  BBCOBD.     The  Statute  (Gode,  S  I 

1220)  aathorizing  township  trustees  to  establish  public  ditches,  upon  I 

finding  certain  jurisdictional  facts  to  exist,  provides  that "  all  the  find- 
ings and  doings  of  the  trustees  shall  be  reduced  to  writing  and  entered 
on  record  by  the  clerk.*'  Where  the  record  was  burned  and  there  was 
no  other  evidence  that  the  jurisdictional  ^ts  had  been  found  by  the  ^ 

trustees,  held  that  it  must  be  presumed  that  they  never  were  found,  and 
that  the  establishment  of  the  ditch  was  without  jurisdiction  and  void.  , 

[Bbck,  J.,  dissenting.]  ■ 

2.  : : :  what  facts  must  bb  found.  Before  town- 
ship trustees  can  have  jurisdiction  to  establish  a  public  ditch  upon  the 
property  of  another,  under  §  1220  of  the  Code,  they  must  find  all  the 
facts  to  exist  which  are  enumerated  in  said  section.  And  so,  without  a 
finding  that  the  lands  to  be  drained  are  "  a  source  of  disease,**  and  'that 
the  public  health  will  be  promoted  by  draining  the  same,"  the  trustee 
have  no  jurisdiction  to  establish  such  ditch. 
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Appeal  from  Van  Buren  District  Court. 

Satubday,  Dboembbr  17. 

AonoN  for  a  mcmdamus  to  compel  the  defendant  to  open 
a  ditch  alleged  to  have  been  dnly  established  and  constracted 
under  the  statute,  and  afterwards  obstructed  by  him.  Tlie 
defendant  denied  the  establishment  of  the  ditch.  There  was 
a  trial  to  a  jury,  and,  under  peremptory  instructions  from  the 
court,  the  jury  rendered  a  verdict  for  the  defendant.  The 
plaintiif  appeals. 

Wherry  <&  Walker^  for  appellant. 

Sloan^  Work  <6  Brawn^  for  appellee. 

Adahs,  Ch.  J. — ^The  ditch  in  question  runs  through  the 

defendant's  land,  but  he  is  not  benefited  by  it.     There  is  no 

1  puBuo         <ioubt  that  the  township  trustees  attempted  to 

tabitohment     establish  it,  and  supposed  that  they  had  legally 

tion  oMown-    ^ouB  SO.     What   precisely   they   did  do  is  not 

eut«riD«^^od-  shown  by  any  existing  record.    Whatever  record 

ings  of  record.  j      •      ^v  ^^  ^      r  v 

was  made  in  the  matter  appears  to  have  been 
destroyed  by  fire.  The  defendant  insists  that,  to  give  the 
township  trustees  jurisdiction  to  establish  the  ditch,  it  was 
necessary  for  them  to  find  certain  facts  which,  under  the  stat- 
ute, justified  taking  private  property  for  public  use,  and, 
among  them,  that  the  land  to  be  drained  was  a  source  of  dis- 
ease, and  that  the  public  health  would  be  promoted  by  drain- 
ing the  same,  and  that  the  township  trustees  never  found  such 
facts.  The  statute  (Code,  §  1220)  provides  that ''  if  the  trus- 
tees are  satisfied  from  personal  examination  of  the  premises, 
or  from  evidence  of  witnesses,  that  such  swamp  or  marsh 
lands  are  a  source  of  disease,  that  the  public  health  will  be 
promoted  by  draining  the  same,  that  such  ditch  is  necessary 
for  the  proper  cultivation  of  such  lands,  that  the  permanent 
Vol.  LXXIII— 84 
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value  thereof  will  be  increased  thereby,  and  that  it  is  neces-  i 

sary,  in  order  to  drain  said  lands,  that  such  ditch  should  pass  '- 

through  the  land  of  others,  they  shall  determine  the  direc- 
tion, depth  and  width  of  such  ditch,  as  near  as  may  be,  and, 
if  necessary,  may  employ  the  county  surveyor  to  assist  them; 
and  after  such  examination,  or  hearing  such  evidence,  may 
order  or  refuse  the  construction  of  said  ditch.  All  the  find- 
ings and  doings  of  the  trustees  shall  be  reduced  to  writing, 
and  entered  on  record  by  the  clerk." 

For  the  purpose  of  showing  the  contents  of  the  lost  record, 
the  plaintiff  introduced  as  a  witness  one  Deford,  who  was  one 
of  the  township  trustees  at  the  time  the  proceedings  in  rela- 
tion to  the  ditch  were  had.  He  was  asked  by  the  court  a 
question  in  these  words:  *^Did  the  record  that  your  town- 
ship trustees  signed  recite  anything  about  the  overflow  of  the 
land  being  a  source  of  disease,  or  that  the  public  health  would 
be  promoted  by  draining  the  same?"  To  this  the  witness 
answered:  "My  judgment  is  that  it  did  not,"  We  do  not 
discover  any  evidence  that  the  record  did  contain  such  recital, 
and,  while  the  testimony  of  Deford  is  not  of  a  very  positive 
character,  yet,  it  being  all  there  is  which  sheds  any  light 
upon  the  question,  we  think  that  the  court  might  well  have 
assumed  that  such  recital  was  wanting. 

Now,  as  the  statute  provides  that  all  the  findings  of  the 
trustees  shall  be  reduced  to  writing  and  entered  upon  the 
record,  the  presumption  must  be  that  any  finding  which  the 
record  did  not  show  was  not  in  fact  made.  We  have  a  case, 
then,  where  the  township  trustees  failed  to  find  that  the  lands  to 
be  drained  were  a  source  of  disease,  and  failed  to  find  that 
the  draining  of  the  same  would  promote  the  public  health. 
There  is  no  presumption  that  the  lands  were  of  that  char- 
acter. This  being  so,  it  does  not  appear  that  the  case  was 
one  in  which  private  property  could  be  taken  for  public  use, 
and  so  the  trustees  had  no  jurisdiction  to  order  and  estab- 
lish a  ditch. 

We  have  thus  far  proceeded  upon  the  theory  that  the  stat- 
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ute  makes  the  fact  that  the  land  is  a  source  of  disease,  and 

^ . that  the  draining  of  it  would  promote  the  public 

factTmust^e    health,  a  necessary  jurisdictional  fact.     The  de- 
lound.  fendant,  however,  takes  a  different  view  of  the 

statute.  His  view  is  that,  while  it  may  be  a  jurisdictional 
fact,  it  is  not  a  necessary  one,  and  that  the  ditch  might  be 
established,  and  land  condemned  for  that  pui*pose,  if  it  was 
necessary  for  the  proper  cultivation  of  the  swamp  lands,  or  if 
their  permanent  value  would  be  increased  thereby.  But  it  is  to 
be  observed  that  the  expression  of  the  different  facts  which 
may  be  regarded  as  calling  for  the  ditch  are  connected  by  the 
word  "and;"  that  is  to  say,  the  word  "and"  is  finally 
used,  which  shows  that  it  is  to  be  supplied  in  what  pre- 
cedes, where  a  conjunctive  word  is  understood,  as  it  is  between 
the  different  clauses.  In  our  opinion,  all  the  different  facts 
enumerated  as  calling  for  a  ditch  should  exist  in  a  given  case, 
to  justify  its  establishment. 

In  our  opinion  the  action  of  the  trustees  was  void. 

Affirmed. 

Bbok,  J.,  (dissenting.)  In  my  opinion,  the  omission  of 
the  record  of  the  township  trustees  to  show  that  the  exist- 
ence of  the  swamp  or  marsh  was  a  source  of  disease,  and  the 
public  health  would  be  promoted  by  draining  it,  does  not 
support  the  conclusion  that  the  trustees  acted  without  juris- 
diction. The  existence  or  non-existence  of  these  facts  is  not 
a  jurisdictional  matter.  Jurisdiction  was  acquired  by  the 
trustees  by  the  service  of  the  notice  required  by  Code,  § 
1218.  In  my  opinion  the  judgment  of  the  district  court 
ought  to  be  reversed. 
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1.  Criminal  Evidence:  bapb:  good  ohabactbb  of  dbfbndant. 
In  a  prosecution  for  rape,  a  witness  for  defendant  was  asked,  "  Are 
yon  acquainted  with  his  (defendant's)  reputation  as  a  peaceable,  law- 
abiding  citizen?**  Held  that  the  rulin/a:  of  the  court  excluding  the 
question  might  well  bs  sustained  on  the  ground  that  it  did  not  inquire 
conceminsr  the  reputation  of  the  defendant  in  the  neighborhood  in 
which  he  lived  at  and  before  the  commission  of  the  alleged  crime. 

2.   :    :  REPUTATION  FOR  CHASTITY  OF  PR08KCUTRIX.     In  SUCh 

case,  where  the  defendant  claimed  that  the  sexual  intercourse  was  with 
the  consent  of  the  prosecutrix,  held  that  an  inquiry  by  the  defense  into 
her  reputation  for  chastity  should  be  confined  to  the  time  prior  to  the 
alleged  rape. 

3.  ;  WITNB8SB8  HOT  NAMED  IN  INDIOTICBNT :  WAITEE,     The  state 

called  two  witnesses  whose  names  were  not  indorsed  on  the  indictment, 
and  of  whose  testimony  no  notice  had  been  given,  (compare  §  3,  ch.  68, 
Laws  of  1878 )  When  the  first  of  them  was  called  to  the  stand 
the  defendant  objected,  and  the  witness  was  excused  by  the  court.  The 
defendant's  counsel  then  said:  '*I  desire  to  withdraw  the  objection, 
*  *  *  but  waive  no  rights/*  Thereupon  both  witnesses  were 
examined  without  further  objection,  but  not  cross-examined.  Held  thai 
defendant  waived  the  requirements  of  the  statute,  and  could  not,  <m 
appeal,  claim  that  the  state  had  no  right  to  examine  these  witnesses. 

4.  Bape:  RESISTANCE:  consent:  instruction.  In  a . prosecution  for 
rape  the  court  instructed:  "The  allegation  of  force  is  proved  by  any 
competent  evidence  showing  *.hat  either  the  person  of  the  woman  was 
violated,  and  her  resistance  overcome  by  physical  force,  or  that  her  will 
was  overcome  by  duress  or  fear.  In  either  case,  the  crime  is  complete, 
although  she  ceased  all  resistance  before  the  act  was  finally  consum- 
mated. But  before  the  defendant  can  be  convicted  of  rape,  it  must  be 
shown  that  (the  woman)  did  not  consent  to  intercourse,  but  that  she  used 
all  the  resistance  in  her  power,  under  the  circumstances,  up  to  the  time 
of  the  intercourse.**  Held  that  the  whole  scope  of  this  instruction  was 
to  the  effect  that,  in  order  to  convict,  the  jury  must  find  that  she  did  not 
(U  any  time  consent  to  the  intercourse,  and  that  it  was  without  error. 

Appeal  from  Woodbury  District  Gowrt — Hon.  0.  H.  Lewis, 

Judge. 

Saturday,   Deobmbbb  17. 

The  defendant  was  indicted,  tried  and  convicted  of  the  crimf 
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of  rape,  alleged  to  have  beea  committed  upon  the  person  of 
one  Mrs.  McGlashen,  and  he  appeals. 

Murphy  c6  Brosty  for  appellants. 

A,  J.  Baker  J  Attorney-general^  for  the  State. 

RoTHBOOK,  J. — ^I.  The  complainant  is  a  married  woman, 
and  the  mother  of  three  small  children;  the  youngest  of  which, 
at  the  time  the  alleged  crime  was  committed,  was  aboat  nine 
months  old.  They  resided  with  her  husband  at  a  country 
place  in  "Woodbury  county,  where  the  husband  was  engaged 
in  operating  a  saw-mill.  The  defendant  is  an  unmarried 
man,  and  at  present  goes  by  the  name  of  Fred  Ward.  He 
had  been  living  in  Woodbury  county  some  two  or  three  years, 
and  for  eight  months  before  the  alleged  crime  was  comiuitted 
he  had  been  working  in  the  neighborhood  of  McGlashen's 
saw-mill.  Up  to  the  time  when  he  went  into  that  neighbor- 
hood his  name  was  Redman.  It  does  not  appear  for  what 
purpose  he  changed  his  name,  and  it  is  probably  not  a  mate- 
rial inquiry  in  the  case.  On  Sunday  afternoon,  August  26, 
1885,  the  complaining  witness  was  at  home  with  two  of  her 
children.  Her  husband  was  away  at  a  neighbor's  house  with 
the  oldest  child.  The  defendant  came  to  the  house  on  horse- 
back, tied  his  horse,  and  went  into  the  house  and  had  sexual 
intercourse  with  the  complainant.  It  is  claimed  on  the  part 
of  the  state  that  the  defendant  assaulted  the  woman,  and  that 
she  resisted  him,  and  that  the  intercourse  was  effected  by  force, 
and  against  her  will.  The  defendant  claimed,  and  so  testified 
on  the  trial,  that  the  act  was  done  with  the  consent  of  the 
woman,  and  for  a  consideration  in  money  paid  to  her.  Two 
witnesses  testified  that  they  met  the  defendant  as  he  was  going 
away  from  the  house,  and  some  distance  therefrom,  and  that 
defendant  told  them  that  he  had  been  to  McGlashen's  and 
had  sexual  intercourse  with  Mrs.  McGlashen.  He  did  not 
describe  the  means  used  to  effect  it. 

The  complaining  witness,  among  other  things,  testified  as 
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follows:  ^'  I  wa8  afraid  of  him,  bat  I  didn't  dare  to  ran,  on 
account  of  my  children.  Well,  he  took  right  hold  of  me,  and 
of  course  I  did  all  I  could  to  get  away  from  him,  and  I  got 
out  to  the  front  door  at  once.  I  almost  got  away  from  him, 
and  he  grabbed  my  dress,  and  caught  hold  of  my  arm,  and  I 
did  get  away  from  him,  and  almost  out  of  the  front  door. 
He  caught  me  by  one  of  my  arms.  Well,  I  don't  just  remem- 
ber, but  anyhow  he  just  lifted  me,  and  threw  me  right  onto 
the  floor,  and  threw  his  weight  onto  me.  I  made  all  the 
struggle  that  laid  in  my  power.  I  lugged  his  weight  and 
mine  all  over  the  floor  as  long  as  I  had  any  strength.  I 
hollered,  and  he  put  his  hand  over  my  mouth,  so  1  couldn't 
holler;  and  then  I  tried  to  hiss  the  dog,  and  I  hissed  the  dog 
twice,  and  he  said,  if  I  did  that  again,  he  would  kill  me.  He 
had  both  my  hands  in  one  of  his.  I  have  told  you  all  I  did 
in  reference  to  resisting  him.  I  did  all  in  my  power.  He 
threatened  to  kill  me  a  number  of  times.  Just  once  he 
raised  his  hand  to  strike  me.  He  accomplished  his  purpose; 
he  had  sexual  intercourse  with  me  at  that  time.  I  should 
judge  it  is  about  a  hundred  yards  to  my  nearest  neighbor's, 
Mr.  Beal's.  I  thought  they  were  not  at  home.  It  was  about 
as  far  again  to  my  next  nearest  neighbor.  After  he  accom- 
plished his  purpose,  he  told  me,  if  I  ever  told,  he  would  kill 
me;  and  then  he  left.  He  did  not  stay  there  any  length  of 
time.  I  did  not  see  him  when  he  went  away.  When  he 
went  away  I  hadn't  got  up  yet  off  the  floor.  He  hurt  ray 
arm,  and  one  of  my  limbs.  My  dress  was  torn.  Tliere  was 
bruises  on  my  arm  and  one  of  my  limbs.  He  held  my  hands 
clasped  by  one  of  his;  he  held  me  by  this  process,  and  hurt 
me,  and  1  never  will  be  as  strong  as  I  was  before.  When  down 
on  the  floor  he  had  his  knees  right  on  me  for  a  time.  When 
he  was  on  me  I  crawled  on  the  floor,  or  dragged  on  the  floor, 
and  dragged  his  weight.  At  this  time  my  little  baby  was  in 
the  cradle,  and  my  little  girl  was  there,  but  when  I  got  up 
I  found  her  down  to  the  mill-dam,  to  a  shanty  we  had  down 
there.     The  child  was  scared  almost  to  death.     She  wouldn't 
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hardly  come  to  me.  I  found  her  hid  in  a  corner.  Just  as 
soon  as  I  could  get  up,  and  get  ray  baby,  and  hnnted  up  my 
other  child,  I  went  away.  I  went  to  Mr.  Crawford's.  I  did 
not  go  to  my  nearest  neighbor,  for  the  reason  I  thought  they 
were  n't  at  home;  the  doors  were  all  shut." 

It  has  appeared  to  ns  to  be  proper  to  set  out  this  testimony, 
for  the  reason  that  complaint  is  made  that  the  defendant  was 
denied  the  right  to  fully  cross-examine'  the  witness.  The 
witness  was  cross-examined  at  great  length.  The  evident 
purpose  of  the  examination  was  to  show  that  she  consented 
to  the  intercourse.  There  was  not.one  word  of  her  cross-ex- 
amination inconsistent  with  her  testimony  as  above  set  out. 
Objection  was  made  by  the  state  to  certain  questions  in  the 
cross-examination,  and  complaint  is  made  because  the  objec- 
tions were  sustained.  There  is  no  merit  in  the  objections. 
The  questions  were  either  repetitions  of  others  previously 
answered,  or  they  were  clearly  improper.  "We  will  give  two 
or  three  of  these  questions  as  examples  of  others.  One  was 
as  follows:  "  You  may  state  any  specific  act  the  defendant 
did  in  effecting  an  entrance  to  your  person;''  another:  "what, 
if  any  thing,  did  the  defendant  use  to  effect  an  entrance  to 
your  person?"  It  is  perfectly  manifest  that  these  and  other 
kindred  questions  were  improper,  in  view  of  the  particu- 
larity with  which  the  witness  had  again  and  again  described 
the  alleged  assault  upon  her.  We  need  not  further  allude  to 
these  objections.  It  appears  to  us  that  the  defendant  was 
allowed  the  fullest  latitude  in  the  cross-examination  of  the 
witness. 

II.     The  defendant  introduced  in  his  defense  a   witness 

who  testified  that  he  lived  in  Floyd  township,  Woodbury 

1.  oRiMUTAx.     county,  and  that  he  was  acquainted  with  defend- 

rapei  socd      ant,  and  had  known  him  about  three  years.     He 

eliaracier  of  ,  -i     •■      i  .  * 

defendant.  was  then  asked  the  question:  "Are  you  ac- 
quainted with  his  [defendant's]  reputation  as  a  peaceable, 
law-abiding  citizen?"  The  question  was  objected  to  by  the 
state  as  being  incompetent  and  immaterial,  in  the  manner  in 
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which  it  was  asked.  The  abstract  recites  that  the  ^^  objection 
was  sustained,  with  leave  to  call  for  the  fact  as  to  whether  he 
knows  his  general  character  in  the  respect  named."  The 
defendant  insists  that  this  was  erroneous.  And  it  is  argued 
that  the  witness  should  have  been  allowed  to  give  the  gen- 
eral reputation  of  the  accused,  as  distinguished  from  his 
character  as  a  fact.  The  ruling  of  the  court  can  well  be  sus- 
tained upon  the  ground  that  the  question  was  not  full  and 
explicit,  by  reason  of  the  omission  to  include  therein  the  rep- 
utation in  the  neighborhood  in  which  defendant  lived  at  and 
before  the  commission  of  the  alleged  crime.  The  objection 
that  the  defendant  was  not  permitted  to  show  his  good 
character  is  not  well  taken,  because  the  witness  was  allowed 
to  give  proper  evidence  on  that  question.  He  was  fully  ex- 
amined as  to  the  defendant's  character,  and  the  answers  show 
that  the  word  "character"  was  used  by  the  witness  as 
synonymous  with  reputation. 

III.  The  defendant  introduced  one  Kellog  as  a  witness, 
who  testified  that  he  had  heard  of  Mrs.  McGlashen,  the  prose- 

cuting  witness,  and  that  he  had  known  her  for 

chaStuy  of  '*^'  *^®  ^^*  *^^  ^^  three  years.     He  was  then  asked 
prosecutrix,     ^j^g  question:    "Are  you   acquainted  with  the 

general  reputation  of  the  prosecuting  witness,  Mrs.  Mc- 
Glashen, in  that  community  for  chastity?"  The  question 
was  objected  to  upon  the  grounds,  among  others,  that  it  was 
incompetent  and  immaterial.  The  objection  was  sustained. 
This  was  clearly  correct,  if  for  no  other  reason,  because  the 
inquiry  was  not  limited  to  the  reputation  of  the  prosecuting 
witness  up  to  the  time  and  before  the  alleged  crime  was  com- 
mitted. This  was  an  important  consideration,  inasmuch  as 
the  defense  was  not  a  denial  of  sexual  intercourse,  but  was 
founded  on  the  alleged  fact  that  the  intercourse  was  with  the 
consent  of  the  prosecuting  witness.  The  defendant  ought 
not  to  be  allowed  to  show  a  bad  reputation  without  expressly 
disconnecting  therewith  any  animadversions  there  may  have 
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been  against  her  growing  oat  of  his  own  act  of  sexual  inter- 
course. 

IV,  The  state  called  two  witnesses  whose  names  were  not 
indorsed  on  the  indictment,  and  no  notice  was  given  of  their 
3. .  ^t-    testimony.     "When  the  first  of  these  witnesses  was 

dSdm  m\  called  to  the  stand,  the  defendant  objected  to  the 
waiter.  *  witness  upon  the  grounds  above  stated.  The  wit- 
ness was  excused.  Thereupon  counsel  for  the  defendant  said: 
"  1  desire  to  withdraw  the  objection  I  made  to  Mrs.  Pettes'  tes- 
timony, but  waive  no  rights."  The  witness  was  recalled  by  the 
state  and  examined,  to  which  the  defendant  made  no  objection. 
His  counsel  did  not  cross-examine  either  of  these  witnesses. 
It  is  claimed  that  the  state  had  no  right  to  examine  these  wit- 
nesses; but  the  defendant,  by  withdrawing  his  objection  to 
the  examination  of  one  of  the  witnesses,  and  by  failing  to 
make  objection  to  the  examination  of  the  other,  must  be  held 
to  have  consented  thereto.  It  is  true,  he  consented  without 
waiving  his  legal  rights.  Under  section  3,  chap.  168,  Acts 
17th  Greneral  Assembly,  he  might  have  objected,  and  the  court 
was  evidently  ready  to  exclude  the  witnesses.  There  can  be  no 
doubt  that  the  defendant  could,  by  his  consent,  waive  the 
requirements  of  the  statute,  just  as  he  may  waive  objection 
to  incompetent  evidence. 

V.  The  state  requested  the  court  to  give  the  following 
instructions  to  the  jury:     "The  allegation  of  force  is  proved 

by  any  competent  evidence  showiufi:  that  either 

4.  rape:  resist-      ,  i.     i  .11  11 

anee:  consent:  the  person  of  the  WO  man  was  violated,  and  her 

iQdkructlon.  *^  ' 

resistance  overcome  by  physical  force,  or  that  her 
will  was  overcome  by  duress  or  fear.  In  either  case,  the 
crime  is  complete,  although  she  ceased  all  resistance  before 
the  act  was  finally  consummated.'^  The  court  modified  the 
instruction  as  follows:  <fBut  before  the  defendant  can  be 
convicted  of  rape,  it  must  be  shown  that  Mrs.  McGIashen 
did  not  consent  to  intercourse,  but  that  she  used  all  resistance 
in  her  power,  under  the  circumstances,  up  to  the  time  of  the 
intercourse."     As  thus  modified,  the  instruction  was  given 
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to  the  jury.  This  instruction  is  claimed  to  be  erroneous, 
because  there  was  no  evidence  that  the  intercourse  was  accom- 
plished by  duress  or  through  fear.  "We  think  there  is  no 
merit  in  this  objection.  If  violently  throwing  the  woman 
upon  the  floor,  tearing  the  skirt  of  the  dress  from  the  waist, 
bruising  her  person,  threatening  to  kill  her,  and  struggling 
with  her  as  described  by  the  prosecuting  witness,  did  not  put 
her  under  duress  and  in  fear,  she  must  have  been  a  remark- 
able woman.  It  is  further  claimed  that  the  instruction  is  erro- 
neous because  it  limits  the  resistance  ^<  up  to  the  time  of  the 
intercourse."  It  is  said  this  means  to  the  commencement  of 
intercourse  only,  and  that,  if  she  consented  during  its  prog- 
ress, the  crime  was  not  committed.  This  is  an  unwarranted 
criticism  of  the  instruction.  Its  whole  scope  is  to  the  ejffect 
that.  In  order  to  convict,  the  jury  must  find  that  she  did  not 
at  any  time  consent  to  the  criminal  act.  The  judgment  of 
the  district  court  will  be  Affirmed. 


73    538 
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73    538 

-^  ^^8       1.  Appeal:  jttbisdictiok:  servicb  of  noticbon  co-pabtibs.    Section 
I  84  ^  3174  of  the  Code,  which  provides  that  '*  a  part  of  several  co-parties  may 

gf  ff  appeal,  but  in  such  case  they  mast  serve  notice  of  the  appeal  apon  all 

the  other  co-parties/'  does  not  make  the  service  of  sach  notice  on  co- 
parties  a  condition  of  jurisdiction;  (compare  Code,  §§  3178, 3179,)  but  in 
sach  case  this  conrt  has  jurisdiction  to  detennine  such  questions  in  the 
case  as  affect  only  the  rights  and  interests  of  the  appellant  and  the 
adverse  party,    {flunt  v,  Hawley,  70  Iowa,  183,  distinguished.    See, 

78  6881  ^^^'  ^^*  ^  ^^  ^^^  opinion.) 
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2.  Cities  and  Towns :  convey ancb  to  town:  bbscission  in  equitt. 
TOWN  NOT  A  PARTY.  Where  land  had  been  conveyed  to  a  town,  and 
the  vendor  had  received  a  part  of  the  purchase-price,  held  that  a  refund- 
ing of  the  money  and  a  reconveyance  of  the  land  could  not  be  ordered 

135    m  ^^  equity  in  an  action  to  which  tlie  trustees  of  the  town  were  parties, 

'  but  the  town  itself  was  not  a  party. 

Appeal  from  Boone  District  Court, 
Saturdat,  Decbmbbb  17. 
Plaintiff  is  a  tax-payer  in  the  town  of  Boonsboro.     Tiie 
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defendant  George  W.  Hoover  is  mayor,  and  the  defendants 
Burkly,  Bowman,  Sherman,  Held  and  Babcock  are  trastees, 
and  defendant  Mathew  is  recorder,  of  said  town.  Plaintiff 
brought  this  action  to  enjoin  the  defendants  from  negotiating 
certain  bonds  of  the  town,  and  from  paying  any  money 
belonging  to  the  corporation  upon  certain  contracts  for  the 
purchase  of  a  tract  of  ground,  and  the  erection  of  a  building 
thereon.  The  petition  also  prayed  for  general  relief.  The 
contract  for  the  purchase  of  the  ground  was  entered  into  with 
defendant  Held,  and  before  the  action  was  commenced  he  had 
conveyed  the  premises  to  the  town,  and  had  also  received  a 
part  of  the  consideration  agreed  to  be  paid  therefor.  The 
district  court  entered  judgment  restraining  the  sale  of  the 
bonds,  and  the  payment  of  any  money  on  the  contracts;  also 
requiring  defendant  Held  to  pay  back  to  the  town  the  amount 
of  money  received  by  him  under  the  contract,  and  appoint- 
ing a  comtnissioner  to  reconvey  the  premises  to  him. 
Defendants  Held  and  Bowman  appeal. 

E,  Z.  Cheene^  for  appellants, 

S.  a.  Dyer  and  Rarnaey  db  Brookettj  for  appellee. 

Reed,  J. — On  the  18th  of  October,  1884,  a  resolution  was 
introduced  in  the  town  council,  and  declared  adopted,  whereby 
the  council  resolved  to  purchase  certain  specified  real  estate, 
at  the  price  of  $1,500,  for  the  purpose  of  erecting  thereon  a 
town  hall.  On  the  8d  day  of  November  following,  an  ordi- 
nance was  introduced,  providing  for  issuing  the  bonds  of  the 
town  to  the  amount  of  $3,500  to  raise  the  money  to  pay  for 
the  real  estate  and  for  the  erection  of  the  building  thereon. 
The  ordinance  was  once  read  on  the  day  it  was  offered,  and  at 
a  subsequent  meeting,  held  on  the  5th  of  the  same  month, 
its  second  and  third  readings  were  dispensed  with,  and  it  was 
published  and  recorded  among  the  ordinances  of  the  town. 
Plaintiff's  complaint  is  that  it  was  never  in  fact  put  upon  its 
final  passage  or  adopted,  and  that  the  requisite  number  of 
trustees  did  not  vote  to  suspend  the  rule  requiring  it  to  be 
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read  upon  three  different  days  before  being  pat  upon  its  pas- 
sage, and  that  neither  it  nor  the  resolution  received  the 
number  of  votes  requisite  to  their  adoption;  also,  that  the 
price  agreed  to  be  paid  for  the  real  estate  was  greatly  in 
excess  of  its  real  value,  and  that  the  contract  for  its  purchase 
was  unlawful  for  that  reason,  and  for  the  further  reason  that 
defendant  Held,  the  person  with  whom  it  was  made,  was  a 
trustee  and  member  of  the  council. 

I.     Appellants  served  their  notice  of  appeal  on  plaintiff 
and  the  clerk,  but  did  not  serve  it  on  the  other  defendants. 
1.  appeal:       Appellee  filed  a  motion  to  dismiss  the  appeal,  for 
service^  of°'     the  rcasou  that  the  co-defendants  were  not  served. 
parties.  The  question  which  arises  under  the  motion  is 

whether  this  court,  in  the  absence  of  the  other  defendants,  has 
jurisdiction  of  the  case.     Section  3174  of  the  Code  is  as  fol- 
lows:    '^  A  part  of  several  co-parties  may  appeal,  but  in  such 
case  they  must  serve  notice  of  the  appeal  upon  all  the  other 
co-parties,  and  file  the  proof  thereof  with  the  clerk  of  the 
supreme  court."     Sections  3178  and  3179  are  as  follows: 
"  An  appeal  is  taken  by  the  service  of  a  notice  in  writing  on 
the  adverse  party,  his  agent,  or  any  attorney  who  appeared  for 
him  in  the  court  below,  and  also  upon  the  clerk  of  the  court 
wherein  the  proceedings  were  had,  stating  the  appeal  from  the 
same,  or  from  some  part  thereof,  defining  such  part."     ^'  An 
appeal  shall  not  be  perfected  until  the  notice  thereof  has  been 
served  upon  both  the  party  and  the  clerk,  and  the  clerk  paid  or 
secured   his  fees  for  a  transcript.         *         *         *"     We 
think  that  the  requirement  that  the  notice,  when  the  appeal 
is  taken  by  a  part  of  several  co-parties,  shall  be  served  upon 
the  other  co-parties,  is  not  a  jurisdictional  one.     This  is 
apparent  from  the  language   of  sections   3178    and   3179. 
Under  those  sections,  the  appeal  is  taken  by  serving  the 
adverse  party  and  the  clerk  with  the  notice;  and  it  is  deemed 
perfected  when  such  service  is  made,  and  the  fees  of  the 
clerk  for  a  transcript  are  paid  or  secured.     When  that  is 
done,  this  court  has  jurisdiction  to  determine  such  questions 
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in  the  case  as  affect  only  the  rights  and  interests  of  the  appel- 
lant and  the  adverse  party.  It  sometimes  occurs,  however, 
that  the  judgment  appealed  from  cannot  be  modified  or 
reversed  without  injuriously  affecting  the  interests  of  the  co- 
parties  with  the  appellant.  In  such  case  we  will  not  consider 
the  appeal  unless  the  co-parties  have  been  served.  {Hunt  v. 
JBTawlet/j  70  Iowa,  183.)  There  are  questions  in  this  case 
with  which  the  defendants  who  did  not  appeal  have  no  con- 
cern.    The  motion  will  therefore  be  overruled. 

II.  The  town  of  Boonsboro  was  not  made  a  party  to  the  ac- 
tion. The  judgment,  however,  in  effect  rescinds  the  contract  be- 
%  CITTB8  and    tween  it  and  defendant  Held.  He  is  required  to  pay 


towns:  con- 


veyance to "     back  the  money  which  he  received  under  the  con- 
sion  in  equity:  tract,  and  a  Commissioner  appointed  by  the  court 

town  not  a  *  x  ./ 

party.  is  ordered  to  execute  to  him  a  conveyance  of  the 

property.     But  the  town  cannot  be  divested  of  the  property 

by  a  proceeding  to  which  it  is  not  a  party;  nor  can  he  be 

required  to  refund  the  money  without  being  placed  in  statu 

qtbo.     The  conveyance  by  the  commissioner  will  not  do  that, 

for,  as  the  town  is  not  a  party  to  the  action,  the  conveyance 

would  not  divest  it  of  the  property.     The  case  is  within  the 

principle  of  Turner  v.  Cruzen^  70  Iowa,  202. 

III.     The  judgment  below  taxes  all  of  the  costs  of  the 

proceeding  to  those  defendants  who,  as  members  of  the  town 

council,  voted  in  favor  of  the  passage  of  the  resolution  and 

ordinance.     Appellant  Bowman  complains  of  this  part  of  the 

judgment;   but  it  is  obvioas  that  the   judgment  in  that 

respect  could  not  be  modified  without  affecting  the  interests 
of  those  defendants  who  did  not  appeal.     Under  the  rule 

laid  down  in  the  first  division  of  this  opinion,  then,  we  will 

not  consider  that  question. 

So  much  of  the  judgment  as  requires  the  defendant  Held 

to  refund  the  money  received  by  him  under  the  contract,  and 

directs  the  commissioner  to  reconvey  the  property  to  him,  is 

reversed.     The  other  provisions,  we  hold,  cannot  on  this 

appeal  be  reviewed.  Modified. 
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90   38  Thb  State  v.  Collis. 

73  ~642| 

^^  ^      1.  Criminal  Law:  authoritt  of  grand  jury:  as  to  ohabob  once 

DisicissEO.  The  authority  of  the  grand  jury  to  make  inquiries  and  find 
indictments  does  not  depend  on  the  submission  by  the  court  to  them  of 
charges  against  supposed  offenders:  (see  Code,  §§  4268,  4272;)  and  § 
4290  of  the  Code,  providing  that  a  charge  once  dismissed  shall  not 
again  be  submitted  to  the  grand  jury  without  the  direction  of  the  court, 
does  not  prevent  the  grand  jury,  on  its  own  motion,  from  investigating 
the  charge  and  finding  a  valid  indictment  thereon. 

Appeal  from  Des  Moi/ties  District    Court — Hon.  C.  H. 

Phelps,  Judge. 

Satdbday,  Deoembeb  17. 

This  is  an  appeal  by  the  state  from  an  order  dismissing  an 
indictment. 

A.  J,  Baker^  Attorney-general,  for  the  State. 

Antrobv8  <&  JtfoArthur,  for  defendant. 

Beed,  J. — A  preliminary  information  was  filed  before  a 
magistrate,  charging  the  defendant  and  one  Frank  Clark  with 
a  public  ofiense.  Upon  an  examination,  the  magistrate  held 
the  parties  to  answer  any  indictment  which  the  grand  jury 
might  return  against  them.  At  the  next  term  of  the  district 
court,  the  papers  relating  to  the  preliminary  examination 
were  submitted  to  the  grand  jury,  but  the  gnand  jury  refused 
to  find  an  indictment  against  the  parties,  and  returned  the 
papers  with  an  indorsement  thereon  to  the  efiect  that  the 
charge  was  dismissed.  A  subsequent  grand  jury,  however, 
without  having  had  the  charge  submitted  to  it  by  the  court, 
returned  an  indictment  against  this  defendant  alone,  charg- 
ing him  with  the  same  public  ofibnse.  The  ground  of  the 
motion  to  dismiss  is  that  the  grand  jury  did  not  have  auth- 
ority, in  the  absence  of  an  order  of  court  resubmitting  the 
charge  to  them,  to  return  an  indictment  charging  the  defend- 
ant with  the  same  ofiense.     It  is  the  duty  of  the  court  Ic 
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eubiult  to  the  grand  jary  all  papers  relating  to  the  arrest  and 
preliminary  examination  of  persons  who  have  been  held  to 
answer.  (Code,  §  4289.)  The  same  section  also  provides 
that  the  grand  jury,  if  it  refuses  to  find  an  indictment  in  any 
case  thus  submitted  to  it,  shall  return  the  papers  therein  to 
the  court,  with  an  indorsement  thereon,  signed  by  the  fore- 
man, to  the  effect  that  the  charge  is  dismissed.  It  thereupon 
becomes  the  duty  of  the  court  to  order  the  discharge  of  the 
defendant  from  custody,  or  the  exoneration  of  his  bail,  unless 
the  court  should  be  of  opinion  that  the  charge  should  be 
again  submitted  to  the  grand  jury,  in  which  case  the  defend- 
ant may  be  continued  on  bail  or  in  custody  until  the  next 
term  of  court.  Section  4290  is  as  follows:  ^'Such  dismis- 
sal of  the  charge  does  not  prevent  the  same  from  being  again 
submitted  to  the  grand  jury,  as  often  as  the  court  may  direct; 
but  without  such  direction  it  cannot  again  be  submitted." 

The  question  in  the  case  is  whether  the  last  clause  of  the 
section  prohibits  the  grand  jury  from  finding  an  indictment 
on  a  charge  which  has  once  been  dismissed,  but  which  has 
not  been  resubmitted  to  it  by  the  •ourt.  We  think  it  does 
not.  The  provision  relates  merely  to  the  matter  of  the  submis- 
8ion  of  such  causes  to  the  grand  jury.  After  they  have  been 
once  dismissed,  they  can  be  resubmitted  only  by  direction  of 
the  court;  that  is,  the  court  can  require  the  grand  jury  to 
again  investigate  the  charge,  only  by  directing  it  to  be  resub- 
mitted. But  the  power  of  the  grand  jury  in  the  premises 
is  not  dependent  upon  the  order  or  direction  of  the  court; 
its  powers  and  duties  are  prescribed  by  other  provisions  of 
statute.  The  oath  which  is  administered  to  the  members  of 
the  grand  jury  requires  them  to  make  diligent  inquiry  and 
true  presentment  of  all  public  offenses  ao^ainst  the  people  of 
the  state,  committed  or  triable  within  the  county,  of  which 
they  have  or  can  obtain  legal  evidence.  (Code,  §  4268.) 
And  section  4272  provides  that  "  the  grand  jury  has  power, 
and  it  is  made  its  duty,  to  inquire  into  all  indictable  offen- 
ses committed  or  which  may  be  tried  within  the  county,  and 
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present  them  to  the  court  by  indictment."  The  general 
nature  of  the  powers  and  duties  imposed  upon  the  grand 
jury  by  these  provisions  is. in  no  manner  qualified  or  limited 
by  section  4290.  Bevebsed. 


HiNsoN  V.  Bailet  et  al. 

1.  Deed :  dbliyert:  what  is.  The  mother  of  the  defendants  went  with 
one  of  them  to  a  justice  of  the  peace  and  signed  and  acknowledged  a 
deed  before  him,  conveying  to  the  defendants  the  land  in  question.  She 
then  left  the  deed  in  the  custody  of  the  justice,  with  instmctions  to 
keep  it  until  she  had  died,  and  then  file  it  for  record.  The  justioe  told 
her  that  she  could  have  the  deed  whenever  she  wanted  it,  but  she 
replied,  *'  I  don*t  want  it.  Yon  must  keep  it  till  I  die/*  She  also  told 
the  defendant  who  accompanied  her  that  she  had  deeded  the  land  to 
her.  Held  that  it  was  the  intention  of  the  grantor  that  the  deed  should 
take  effect  immediately,  and  that  the  recording  of  it  only  was  designed 
to  be  postponed  until  after  her  death,  and  that  the  leaving  it  with  the 
justice  was  a  delivery  to  the  grantees. 

Appeal  from  Des  Moines   District   Court — Hon.  C.  H. 

Phelps,  Judge. 

Saturday,  Degembbb  17. 

Action  for  partition  of  certain  land.  The  defendants,  Sarah 
Bailey  and  Keziah  Foster,  deny  that  the  plaintiff  has  any 
interest  in  the  land,  and  aver  th^t  they  are  the  sole  owners 
of  the  same.  The  coart  found  for  the  defendants,  and  dis- 
missed the  plaintiff's  petition,  and  he  appeals. 

Newman  cfe  Blake^  D.  Y.  Overton  and  Poor  cfe  Baldwin^ 

for  appellant. 

«/".  C.  Power^  for  appellee. 

Adams,  Oh.  J. — The  land  was  formerly  owned  by  one  Eva 
Hinson,  now  deceased.  The  plaintiff  and  the  defendants  are 
her  children  and  only  heirs.  The  plaintiff  avers  that  his 
mother,  Eva  Hinson,  died  intestate  and  seized  of  the  land. 
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The  defendants  claiDi  to  be  the  owners  of  the  same  by  deed 
from  Eva  Hinson.  The  plaintiff  does  not  deny  the  execu- 
tion of  the  deed,  but  avers  that  the  grantor  was  not  of  suffi- 
ciently sound  mind  to  execute  a  valid  deed.  He  also  avers 
that  there  was  no  delivery  of  the  deed  by  the  grantor. 

As  to  the  alleged  lack  of  mental  capacity  of  Mrs.  Hinson 
to  make  the  deed,  we  have  to  say  that  we  have  all  read  the 
evidence  separately,  and  have  all  reached  the  conclusion  that 
the  plaintiff's  position  cannot  be  sustained. 

The  alleged  want  of  delivery  presents  a  question  of  more 
difficulty.  The  facts  are  that  Mrs.  Hinson  had  previously 
made  a  will  devising  the  land  to  her  daughters.  Afterwards 
she  concluded  to  revoke  her  will,  and  make  a  deed  of  the 
land  to  her  daughters.  She  and  the  defendant  Sarah  Bailey 
went  to  a  justice  of  the  peace,  and  she  signed  and  acknowl- 
edged a  deed  before  him.  She  then  left  the  deed  in  the  cus- 
tody of  the  justice,  with  instructions  to  keep  it  until  she  had 
died,  and  then  file  the  deed  for  record.  The  justice  told  her 
that  she  could  have  the  deed  whenever  she  should  want  it, 
but  she  replied:  "I  don't  want  it.  Ton  must  keep  it  until 
I  die."  She  told  the  defendant  Sarah  Bailey,  who  had  accom- 
panied her  to  the  justice,  that  she  had  deeded  the  land  to 
her,  as  Mrs.  Bailey  understood.  The  plaintiff  claims  that 
the  design  of  Mrs.  Hinson  was  that  the  deed  should  take 
effect  only  after  her  death,  and  that,  such  being  the  fact, 
it  was  testamentary  in  its  character,  and  invalid,  because  not 
executed  with  the  formalities  which  would  enable  it  to  take 
effect  as  a  will;  citing  Leaver  v.  Gauss,  62  Iowa,  314;  Baker 
V,  Haskell,  4tl  N.  H.,  479.  The  defendants  contend  that  the 
grantor  intended  that  the  deed  should  take  effect  immediately, 
but  that  it  should  not  be  recorded  until  after  her  death,  and 
that  the  justice  of  the  peace  was  made  by  her  custodian  of 
the  deed  to  carry  out  her  intentions  in  that  respect.  In  sup- 
port of  this,  our  attention  is  called  to  the  fact  that  the  evi- 
dence shows  indisputably  that  Mrs.  Hinson  did  not  contem- 
plate the  possibility  of  reclaiming  the  deed,  and  did  express 
Vol.  LXXIII— 85 
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herself  to  Mrs.  Bailey  as  having  made  a  conveyaDce.     In 

our  opinion,  this  position  must  be  sustained.     It  maj  be,  as 

claimed  by  plaintiff,  that  she  did  not  surrender  possession  to 

the  grantees;  but  the  circumstances  are  such  that  we  cannot 

attach  much  importance  to  such  fact.     In  view  of  what  Mrs. 

Hinson  appears  to  have  said  to  the  justice,  and  of  what  she 

said  to  Mrs.  Bailey,  we  do  not  discover  any  motive  which  she 

could  have  had  in  making  the  justice  the  custodian,  except 

to  keep  the  deed  from  the  record  during  her  life.     We  reach 

the  conclusion  that  she  understood  that  it  operated  as  a  deed, 

and  that  the  justice  was  the  custodian  for  the  grantees.     We 

think  the  judgment  must  be 

Ajtibmed. 


Thb  McCormiok   Habvestiko  Maohinb  Co.  v.  Jacobson. 

1.  Evidence:  pbclarations  of  pabtt  in  his  favob.    In  an  action  for 

the  price  of  a  mower,  defendant  pleaded  that  he  had  paid  for  the  mower 
with  the  note  of  another  person,  and  he  was  allowed  to  prove  his  own 
declaration  to  a  witness  that  he  had  traded  the  note  for  the  mower. 
Held  error,  in  the  absence  of  an  instruction  of  the  court  directing  the 
jury  to  consider  such  evidence  only  for  a  special  purpose,  and  not  as 
bearing  on  the  main  issue. 

2.  Appeal:  ebbob:  pbejudicb  PBBSuifBD.    Where  improper  evidence 

has  been  admitted  which  may  have  influenced  the  verdict^  prejudice  will 
be  presumed  unless  the  contraiy  is  affirmatively  shown. 

Appeal  from  Story  District  Court — Hon.  D.  D.  Mibaole, 

Judge. 

Satubdat,  Deckmbeb  17. 

Action  upon  a  promissory  note.     Verdict  and  judgment 
for  defendant.     Plaintiff  appeals. 

0,  L.  Binford  and  «/•  H.  Bradley ^  for  appellant. 

Geo.  A.  Underwoody  for  appellee. 


^ 
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Bkce,  J. — I.  Among  other  matters  urged  at  the  trial  as 
a  defense  to  the  note,  defendant  claimed  that  it  was  given 
J  .    for  a  mower  purchased  of  the  agents  of  plaintiff, 

ofparty\n"hte  ^^^  ^^^^  ^®  afterwards  paid  for  the  mower  by 
favor.  giving  to  the  agents  a  note  executed  by  other 

persons.  The  abstract  of  defendant  shows,  in  support  of  this 
defense,  that  he  was  permitted,  against  plaintiff's  objection, 
to  introduce  the  declarations  and  statements  made  by  him  to 
a  witness,  to  the  effect  that  he  had  traded  the  note  for  the 
mower.  An  additional  abstract  filed  by  defendant  avers  that 
the  evidence  was  not  admitted  to  prove  defendant's  declara- 
tions, but  only  "  as  a  circumstance,"  and  the  court  below  so 
held,  in  ruling  npoo  the  question  of  its  admissibility.  What 
is  meant  by  this  statement  is  not  explained.  If  it  was 
admitted  <<  as  a  circumstance,"  there  was  some  purpose  in  it. 
Counsel  for  defendant  thinks  it  was  a  proper  **  circumstance" 
to  show  the  time  when  plaintiff's  agents  received  the  note. 
If  the  evidence  was  admissible  for  that  purpose,  the  jury 
should  have  been  directed  to  consider  it  for  no  other  purpose. 
Defendant's  abstract  may  be  understood  as  so  declaring,  but 
this  is  denied  by  plaintiff,  and  the  transcript  supports  the 
denial,  and  shows  that  the  evidence  was  admitted  without 
any  restriction  as  to  the  purpose  for  which  it  should  be  con- 
sidered. Being  so  admitted,  the  jury  were  authorized  to  coU'- 
sider  it  in  finding  whether  defendant  had  paid  for  the  mower; 
thus  permitting  defendant  to  introduce  his  own  declarations 
as  evidence  in  his  behalf.  This  was  erroneous,  under  the 
most  familiar  rules  of  evidence.  We  will  not  be  expected  to 
cite  authorities  in  support  of  this  conclusion. 

II.     But  defendant's  counsel  insists  that,  if  the  admission 
of  the  evidence  is  error,  it  was  without  prejudice,  for  the 
n  »»».Ar.       reason  that  it  shows  that  defendant  did  not  exe- 
uSce'pS?^"     cute  the  note;  but  we  cannot  say  that  the  jury 
"*^  found  for  defendant  on  one  issue  or  the  other. 

It  is  plain  that  the  evidence  in  question  may  have  influenced 
their  verdict,  and  it  will  be  regarded  that  it  did  until  the 
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contrary  be  shown,  which  has  not  been  done.     Prejudice  will 

be   presamed   nntil   the  contrary   is    affirmatively    shown. 

{George  v.  Keokuk  <6  B.  J£.  B^y  Co.^  63  Iowa,  603.) 

For  the  error  in  admitting  the  evidence  in  question,  the 

judgment  of  the  district  court  is 

Bevsbsbd. 


g  ^     Tempun  bt  al.  v.  The  Chioago,  Burlington  &  Paoifio 

1?~58  R*Y    Co.    ET    AL. 

01    282 

'i  1.  Mechanic's  Lien:  no  contract  with  ownbr,  nob  compliance 

106  573  WITH  STATUTE  AS  TO  SUBCONTRACTORS.    Action  to  establish  and  fore- 

73  549  close  an  alle^red  mechanic's  lien  for  work  done  upon  a  railroad.    But  it 

'r7r~648  appearing  that  the  company  with  which  plaintiffs  contracted  had  sold 

1110  490  and  conveyed  the  road  to  another  company  prior  to  the  making  of  the 

TB  548J  contract,  held  that  they  could  not  recorer  as  against  such  other  company 

^  on  the  ground  that  they  were  principal  contractors ;  and  that  they  could 

not  lecorer  as  subcontractors,  because  they  hsA  not  complied  with  the 

statute  in  relation  to  subcontractors,  and  had  not  framed  their  suit  on 

that  theory. 

2.  :  CONTBACTOBS  AND  8UBC0NTBACT0B8 :  WHO  ABB.     Where  OUe 

company  sold  and  conveyed  an  unfinished  railroad  to  another  company, 
and  bound  itself  to  complete  the  road,  held  that  the  first  company 
became  a  principal  contractor  with  the  second  one,  and  that  persons 
contracting  with  the  first  company  to  do  the  work  were  subcontractois 
only. 

3.  Bailroads :  authority  of  frbstdent  of  company.  The  president 
of  a  railroad  company  has  no  power,  by  virtue  of  his  office  simply,  to 
let  a  contract  in  behalf  of  the  company  for  the  construction  of  its  road, 
when  the  same  is  already  under  contiact  by  the  board  of  directors. 

Appeal  from  Henry  Circuit  GovH — Hon.  W.  J.  Jeffries, 

Judge. 

Satubdat,  Deoembeb  17. 

Action  in  equity  to  establish  and  foreclose  an  alleged 
mechanic's  lien.  There  was  a  decree  for  the  plaintiffs.  The 
defendants  appeal. 

B.  AmhleTj  J.  H.  Blair  and  A.  0,  Daly^  for  appellants. 

. 

Woohon  €&  Bahhj  for  appellees. 
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Adam8,  Oh.  J. — The  plaintiffs  performed  labor  in  laying  a 
part  of  a  track,  and  in  doing  other  work,  on  a  certain  rail- 
,   road  in  Iowa.     They  received  payment  in  part, 
tolct  w?th^°"    ^^^  bring  this  action  to  recover  of  the  defendant 
S^mpfffSSfe      the    Chicago,   Bnrlington    &    Pacific  Railroad 
^^tosu^cim-    Company  for  an  alleged  balance,  and  to  establish 
"^  "*         the  same  as  a  lien  upon  the  road.     The  parties 
are  not  agreed  as  to  who  contracted  with  the  plaintiffs  to  do 
the  work,  nor  as  to  who  owned  the  road  at  the  time,  nor  as 
to  who  received  the  benefit  of  the  work.     The  plaintiffs 
claim  that  the  road  was  owned  by  the  defendant  the  Chicago, 
Bnrlington  &  Pacific  Railroad  Company,  and  that  that  com- 
pany contracted  with  them  to  do  the  work  in  question,  and 
received   the  benefit  of  the   work.     The   company,  in    its 
answer,  denies  all  three  of  these  propositions.     Its  counsel, 
in  their  argument,  contend  that  the  evidence  shows  that  the 
road  was  owned  by  the  defendant  the  Central  Iowa  Railway 
Company,  and  that  the  work  in  question  was  done  for  the 
Trunk  Line  Construction  Company,  a  corporation,  organized 
under  the  laws  of  Connecticut,  and  engaged  in  constructing 
railroads.     The  construction  company  is  not  made  a  defend- 
ant. 

It  is  conceded  that  the  road  was  owned  at  one  time  by  the 
defendant,  the  Chicago,  Burlington  &  Pacific  Railroad  Com- 
pany; but  we  think  that  the  evidence  shows  that,  before  the 
contract  sued  upon  was  entered  into,  that  company  had  sold 
and  conveyed  the  road  by  a  duly-recorded  deed  to  the  defend- 
ant, the  Central  Iowa  Railway  Company.  The  court  decreed 
a  mechanic's  lien  against  the  latter  company,  but  there  is  no 
pretense  that  the  plaintiffs  had  any  contract  with  that  com- 
pany. The  contract  not  having  been  made  with  the  com- 
pany then  owning  the  road,  the  plaintiffs  could  not  acquire  a 
lien  as  against  that  company,  unless  they  were  subcontractors. 
But  the  action  is  not  brought  upon  that  theory,  nor  is  there 
any  pretense  that  the  requisite  steps  were  taken  to  establish 
a  subcontractor's  lien.     The  plaintiffs'  claim  is  that  they 
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were  original  contractors,  by  virtue  of  a  contract  with  the 

a. :  con-    Chicago,  Burlington  and  PaciiSc  Railroad  Com- 

sv^ontract-    panj,  and  that  they  are  entitled  to  a  lien  notwith- 
are.'  standing  the  fact  that  that  company  had  already 

sold  and  conveyed  its  road  before  their  contract  was  entered 
into.  At  the  time  of  the  sale  of  the  road  it  was  only  par- 
tially constructed,  and  the  seller,  the  Chicago,  Burlington  & 
Pacific  Railroad  Company,  entered  into  a  contract  with  the 
purchaser,  binding  itself  to  construct  the  remainder;  and  it 
is  contended  by  the  plaintiffs  that  the  seller  agreed  to  com- 
plete the  road  for  the  consideration  agreed  upon  in  the  sale. 
But  such  fact  would  not  give  the  plaintiffs  a  contract  with 
the  owner  of  the  road;  and  it  is  only  under  a  contract  with 
the  owner  that  the  plaintiffs,  under  the  statute,  can  be 
allowed  a  lien  as  original  contractors.  It  was  the  Central 
Iowa  Railway  Company's  right  to  proceed  and  settle  for  the 
road  with  the  only  party  with  whom  it  had  contracted,  unless 
labor  and  materials  had  been  furnished  under  a  subcontract, 
and  the  requisite  steps  had  been  taken  to  obtain  a  subcon- 
tractor's lien.  If,  after  the  sale  and  conveyance,  the  Chi- 
cago, Burlington  and  Pacific  Railroad  Company  was  under 
contract  to  complete  the  road,  its  relation  to  the  road  was 
substantially  the  same  as  if  it  had  never  owned  it.  The 
company  was  virtually  a  contractor;  and  persons  working 
under  it,  by  contract  made  subsequent  to  the  sale,  were 
virtually  subcontractors.  To  acquire  a  lien,  the  persons 
thus  working  should  bring  themselves  within  the  statute 
providing  for  subcontractors. 

The  defendants  contend  tliat  the  plaintiffs  did  not  have  a 
contract  even  with  the  company  which  once  owned  the  road, 

8.  RAILROADS-  ^^^  ^^^^  ^^^^^^  ^^^^  ^*®  pcrformcd  for  the  Trunk 
president  oi  ^^^^  Construction  Company,  and  that  they  have 
company.        ^^j^  ^^^^  f^j.  their  work  by  that  company,  bo  far 

as  they  have  been  paid  at  all.  The  plaintiffs  base  their  claim 
upon  an  alleged  written  contract,  and  that  contract  purports 
to  be  signed  by  one  S.  C.  Cook,  who  was  at  the  time  the 
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president  of  the  Chicago,  Burlington  &  Pacific  Railroad 
Company,  and  the  contract  pnrports  to  bind  that  company. 
It  is  undisputed,  however,  that  the  company  had  at  the  time 
a  contract  with  the  Trunk  Line  Construction  Company  to  do 
all  the  work  in  the  construction  of  the  road,  including  the 
work  in  question,  and  that  the  railroad  company  paid,  or 
arranged  for  the  payment  of,  the  construction  company  for 
the  same.  If  the  Chicago,  Burlington  &  Pacific  Railroad 
Company  must  pay  the  plaintifiB  for  the  work,  it  must  pay 
for  it  twice.  The  evidence  shows  that,  at  the  time  the 
plaintiffs '  contract  was  made,  Cook  was  not  only  president  of 
the  railroad  company,  but  superintendent  of  a  part  of  the 
work  for  the  construction  company.  As  such  superintend- 
.ent,  he  had  occasion  to  employ  some  one  to  lay  the  rails  and 
do  some  other  work.  He  accordingly  employed  the  plaintiffs. 
For  some  reason,  however,  not  very  apparent  from  the  evi- 
dence, he  executed  the  written  contract  in  the  name  of  the 
railroad  company,  by  himself,  as  president.  He  undoubtedly 
thought  that  the  construction  company  would  pay  promptly 
for  the  work  according  to  the  contract,  and  that  no  one  would 
be  injured;  and  we  surmise  that  he  was  led  into  his  irregular 
action  by  the  supposition  that  the  plaintiffs  would  prefer  a 
contract  with  the  railroad  company.  But  it  is  not  important 
to  inquire  how  the  irregularity  occurred ;  the  important  ques- 
tion is  as  to  whether  the  railroad  company  is  bound  by 
Cook's  action.  It  is  shown  by  undisputed  evidence  that 
Cook  had  no  express  authority  to  make  such  a  contract  in 
behalf  of  the  company.  Witnesses  so  testify,  and  there  was 
no  evidence,  by  introduction  of  the  articles  of  incorporation 
or  otherwise,  tending  to  show  to  the  contrary.  There  is  no 
evidence  that  he  had  been  accustomed  to  make  such  contracts 
in  behalf  of  the  company  from  which  his  authority  could  be 
inferred.  He  had  not  been  held  out  by  the  company  in  any 
way  particularly,  and  the  plaintifts  were  not  justified  in 
inferring  that  he  had  larger  powers  than  those  which  he 
actually  possessed;  nor  do  we  understand  the  plaintiffs  as 
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contending  that  he  had  been  so  held  out.  Their  contention 
is,  as  we  understand  them,  that  he  had  such  power  simplj  by 
virtue  of  his  office  as  president,  and  without  any  express 
provision  therefor  in  the  articles  of  incorporation,  or  author- 
ization by  the  board  of  directors. 

We  have,  then,  the  question,  has  the  president  of  a  rail- 
road company  the  power,  by  virtue  of  his  office  simply,  to 
let  a  contract  in  behalf  of  the  company  for  the  construction 
of  its  road,  when  the  same  is  already  under  contract  by  the 
board  of  directors}  No  authority  has  been  dted  which  so 
holds,  and  we  conclude  that  such  is  not  the  law.  In  Taylor 
on  Corporations,  §  236,  the  author  says:  "  VirtiUe  officii^  a 
president  has  very  little  authority  to  act  for  his  corporation, 
and  can  bind  it  only  by  such  contracts  as  plainly  come  within 
its  most  ordinary  routine  of  business;"  citing  First  Nat, 
Bank  of  Allentown  v.  Mock,  89  Pa.  St.,  824;  Blen  v.  Water 
dk  Mining  Co.y  20  Cal.,  602 ;  Risley  v.  Indianapolis  B,  dk 
W.  E*y  Co.^  1  Hun.,  202.  In  Adriance  v.  Roome^  52  Barb., 
399,  it  was  held  that  the  officers  of  a  corporation  are  special, 
and  not  general,  agents;  that  there  is  no  grant  of  power  in 
the  name  by  which  they  are  designated;  that  they  have  no 
power  to  bind  the  corporation,  except  within  the  limits  pre- 
scribed by  the  charter  and  by-laws;  and  that  persons  dealing 
with  such  officers  are  charged  with  notice  of  the  authority 
conferred  upon  them,  and  of  the  limitations  and  restrictions 
upon  it  contained  in  the  charter  and  by-laws. 

In  our  opinion  the  decree  must  be 

Sbvbbbed. 
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Thb  Statb  y.  Graham. 

1.  Intoxioating  Liquors:  information  for  sbllxng:  flea  of 
FORMBB  conviction  FOB  NT7I8ANCB.  The  Crime  of  establishmgr  and 
maintaiiiing  a  naiBance  in  the  form  of  a  baildiiig  used  for  the  imlawfal 
sale  of  liquors,  as  defined  by  §  1543  of  the  Cfode,  differs  from  that  of 
keeping  liqnors  for  the  porpose  of  nnlawf al  sale,  as  defined  by  §  1542. 
So  that  a  conviction  mider  the  first  named  section  is  no  bar  to  a  pros  - 
cation  under  the  last  named.  Both  offenses,  it  would  seem,  may  be 
included  in  one  act,  or  course  of  conduct. 

Appeal  from  Polk  District  Court — Hon.  Josiah  Given, 

Judge. 

Monday,  Dbosimbbb   19. 

Thb  defendant  was  tried  on  an  information  before  a  justice 
of  the  peace  for  the  crime  of  keeping  intoxicating  liqnors, 
with  the  intent  to  sell  the  same  in  violation  of  law.  He  was 
convicted,  and  appealed  to  the  district  court.  After  the 
appeal,  bj  leave  of  the  district  court,  he  filed  a  plea  in  which  he 
set  forth,  in  substance,  that  he  had  been  indicted  for  the  crime 
of  maintaining  a  nuisance  bj  keeping  intoxicating  liquors, 
with  intent  to  sell  the  same,  in  a  certain  building  in  Polk 
county,  and  that  he  had  been  convicted  on  said  indictment  on 
the  16th  day  of  November,  1886,  and  had  paid  the  penalty 
inflicted  upon  him;  that  by  the  information  before  the  justice 
of  the  peace  he  was  charged  with  violating  the  law  between 
the  Ist  day  of  July,  1885,  and  the  25th  day  of  Decem- 
ber, 1885,  and  that  the  titna  stated  in  said  indictment  was 
between  the  Ist  day  of  July,  1885,  and  the  1st  day  of  April, 
1886.  It  is  averred  in  the  plea  that  the  keeping  charged  in 
the  information  was  the  identical  keeping  charged  in  the 
indictment,  and  that,  having  been  convicted  on  the  indict- 
ment, he  had  been  convicted  of  the  crime  charged  in  the 
information.  There  was  a  demurrer  to  the  plea,  which  was 
sustained,  and  defendant  appeals. 

McHen/ry^  McHenry  cfe  MoHen/ry^  for  appellant. 

A.  J.  Baker  J  Attorney-general^  for  the  State. 
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RoTHBocE,  J. — The  information  was  for  a  violation  of  sec- 
tion 1542  of  the  Code,  which  provides  that  ^<  no  person  shall 
own  or  keep,  or  be  in  any  way  concerned,  engaged  or 
employed  in  owning  or  keeping,  any  intoxicating  liquors, 
with  intent  to  sell  the  same,  within  this  state,  or  permit  the 
same  to  be  sold  therein,  in  violation  of  the  provision  hereof; 
and  any  person  who  shall  so  own  or  keep,  or  be  concerned, 
engaged  or  employed  in  owning  or  keeping,  snch  liquors  with 
with  such  intent,  shall  be  deemed,  for  the  first  offense,  guilty 
of  a  misdemeanor,"  etc.  The  statute,  a  conviction  under 
which  is  pleaded,  (section  1643  of  the  Code,)  provides  that 
<^  wlioever  shall  erect  or  establish  or  continue  to  use  any 
building,  erection,  or  place  for  any  of  the  purposes  prohibited 
in  said  sections  [the  three  preceding  sections]  shall  be  deemed 
guilty  of  a  nuisance,  and  may  be  prosecuted  and  punished 
accordingly,  and,  upon  conviction,  shall  pay  a  fine  of  not  ex- 
ceeding one  thousand  dollars,"  etc.  We  think  it  is  quite 
plain  that  the  two  offenses  are  not  the  same.  Section  1542 
provides  for  the  punishment  of  the  offense  of  keeping  or  own- 
ing intoxicating  liquors,  with  the  intent  to  sell  the  same 
within  this  state,  and  the  next  section  is  for  erecting,  estab- 
lishing, continuing,  or  using  any  building  for  the  prohibited 
purposes.  In  the  first  case,  the  offense  is  complete  wherever 
the  liquors  may  be  located,  or  whether  in  the  possession  of 
the  accused  or  another.  In  the  last  case,  the  punishment  is 
for  keeping  a  building,  and  using  the  same  for  the  violation 
of  the  law.  The  crime  consists  in  establishing  and  main- 
taining a  nuisance.  We  think  the  demurrer  was  correctly 
sustained.  Affibmed. 
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1.  Mortgage:  cancellation  bt  mibtakb:  bbvival:  intsbyxnino 
jUDoaiBBT.  J.  and  3.  owned  land  in  common,  and  they  mortgaged  it 
to  plaintiff  to  secure  a  loan  of  $400.  Afterwards  W.  obtained  a  jndg- 
ment  against  J.,  which  was  a  lien  on  his  interest  in  the  land.  After 
this  J.  conveyed  his  interest  to  S.,  who  applied  to  plain  tiff  for  a  loan  of 
$200  more.  The  loan  was  granted,  and  the  first  mortgage  was  cancelled, 
and  a  new  note  and  mortgage  were  madd  for  $600.  Both  parties  to 
this  transaction  were  ignorant  of  the  jadgmenfc  against  J.,  and  both 
beiieved  that  the  $600  mortgage  was  a  first  lien  on  the  land;  and  plaint- 
iff would  not  have  cancelled  the  first  mortgage  had  he  known  of  the 
judgment.  Held  that  the  new  mortgage,  to  the  extent  of  the  old  one. 
was  properly  regarded  by  the  trial  co^  as  being  but  a  rene  wal  of  the 
old,  and  that  a  decree  reviving  the  lien  of  the  old  mortgage,  and  declar- 
ing it  superior  to  the  lien  of  the  jndgmenL  was  properly  entered. 
(Bruse  v.  Nelson,  35  Iowa,  157,  followed,  and  other  cited  cases  dis- 
tinguished.) 

Appeal  from  Wright  District  Court. 

Monday,  Deoembeb  19. 

This  is  an  action  in  equity,  and  the  question  involved  is 
whether  a  certain  real  estate  mortgage  held  by  the  plaintiff  is  a 
Buperior  lien  to  a  judgment  lien  held  by  Witwer  Bros.,  defend- 
ants. There  was  a  demurrer  to  the  petition,  which  was  sus- 
tained, and  defendants,  Witwer  Bros.,  appeal. 

Weber  <&  Whipple^  for  appellants. 

Nagle  db  JSirdsall^  for  appellee. 

SoTHBooK,  J. — ^The  facts  of  the  case  as  shown  by  the  aver- 
ments of  the  petition  are  as  follows:  On  the  22d  day  of  Jan- 
uary, 188^,  John  H.  Shaner  and  Sarah  B.  Shaner  were  the  own- 
ers in  coinmon  of  16 0  acres  of  land.  On  that  day  they  bor- 
rowed $400  of  the  plaintiff,  for  which  they  executed  to  him 
their  promissory  note,  and  a  mortgage  upon  said  land  to  secure 
the  payment  of  the  loan.  On  the  29th  day  of  September, 
1886,  Witwer  Bros,  recovered  a  judgment  against  John  H. 
Shaner  in  the  district  court  of  Wright  county.     The  land 
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being  situated  in  that  county,  said  judgment  became  a  lien 
on  the  interest  of  John  H.  Shaner  therein,  but  inferior  to 
the  lien  of  plaintiflF's  mortgage.     In  February,  1887,  John 
H.  Shaner  conveyed  his  interest  in  the  land  to  Sarah  B. 
Shaner.     Afterwards  Sarah  B.  Shaner  applied  to  the  plaint- 
iff for  a  further  loan.     She  stated  to  the  plaintiff  that  John 
H.  Shaner  had  conveyed  his  interests  in  the  land  to  her,  and 
she  proposed  to  take  up  the  note  for  $400,  and  give  a  new 
note  for  the  amount  thereof,  and  to  borrow  enough   in  addi- 
tion to  make  the  new  note  $600,  to  extend  the  time  of  pay- 
ment, and  secure  the  new  note  by  a  mortgage  on  the  land, 
which  should  be  a  first  lien  thereon.     The  plaintiff  acceded 
to  the  proposition.     A  new  note  for  $600  was  made,  and  a 
new  mortgage  was  made  to  secure  the  same  and  placed  on 
record,  and  the  old  mortgage  was  canceled.     Both  of  the  par- 
ties to  the  mortgage  believed  at  the  time  it  was  made  that 
there  was  no  other  lien  on  the  land;  neither  had  any  knowl- 
edge of  the  existence  of  the  judgment  against  John  H.  Sha- 
ner.    It  is  averred  that,  if  plaintiff  had  known  of  the  judg- 
ment against  John  H.  Shaner,  he  would  not  have  canceled 
the  old  mortgage,  and  that  both  of  said  parties  were  mistaken 
as  to  the  facts.     The  prayer  of  the  petition  is  that  the  first 
mortgage  be  reinstated,  and  the  amount  thereof  be  deemed  to 
be  a  lien  prior  and  superior  to  said  judgment.     The  demurrer 
was  upon  the  ground  that  the  facts  stated  in  the  petition  do 
not  entitle  the  plaintiff  to  the  relief  demanded. 

It  appears  to  us  that  JSruse  v.  Nel%on^  35  Iowa,  157,  is 
decisive  of  the  case.  The  facts  are  so  nearly  alike  that  the 
same  rule  must  be  applied  to  one  case  as  the  other.  Indeed, 
the  case  at  bar  is  stronger  in  favor  of  the  plaintiff  than  the 
cited  case.  It  appears  affirmatively  that  the  plaintiff  would 
not  have  surrendered  the  old  mortgage  and  taken  a  new  one 
if  he  had  known  there  was  a  judgment  lien  on  the  land.  The 
cases  of  Mather  v.  Jeiiswoldy  72  Iowa,  650;  Warmer  v. 
Waterloo  AgricuUvral  Works,  62  Id.,  699;  Weidner  v. 
Thompson^   69  Id.,    36,  and    Ooodyear  v.   Ooodyea/r,  72 
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Id.y  329y  are  nnlike  the  case  at  bar.  In  all  those  cases,  the 
parties  seeking  to  revive  satisfied  mortgages  were  neither  the 
mortgagees  nor  their  assignees.  They  were  either  purchas- 
ers of  the  mortgaged  property,  or  persons  who  sought  to  be 
subrogated  to  the  rights  of  the  mortgagees  by  reason  of  hav- 
ing paid  the  mortgage,  tn  the  case  at  bar,  the  new  mort- 
gage to  the  amount  of  the  old  may  be  regarded  as  a  mere 
renewal,  and  the  amount  thereof  a  superior  lien  to  the  lien 
of  the  judgment.  If  the  old  mortgage  had  been  paid  off 
with  money  furnished  by  a  stranger  to  it,  as  in  Mather  v. 
Jenawold^  suptUj  and  a  new  mortgage  made  for  the  money 
furnished,  this  would  be  payment  in  fact  and  in  law.  In  the 
case  at  bar,  the  transaction  was  between  the  parties  to  the 
mortgage,  and  the  old  one  was  not  paid. 

We  think  the  demurrer  was  properly  overruled. 

Affibmbd. 
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1.  Assault  with  Intent  to  Bape :  when  asbault  akd  battebt  in-  dioQ  122 
CLUDBD.  The  crime  of  assault  and  battery  is  not  necessarily  included  ^  557 
in  an  assault  with  an  intent  to  commit  rape;  and  to  justify  a  conviction  ,ei24  ^^ 
of  assault  and  battery  on  an  indictment  charging  an  assault  with  73  557 
intent  to  commit  rape,  it  must  be  averred  in  the  indictment  that  the  /^^  ^j 
attempt  was  accompanied  with  some  actual  violence  to  the  person  of 
the  woman;  and  the  indictment  in  this  case  (set  ont  in  the  opinion) 
contained  no  such  averment. 

Appeal  from,  Appanoose  District  Court. 

Monday,  December  19. 

The  defendant  was  accused  of  the  crime  of  assault  with 
intent  to  commit  a  rape.  The  jury  found  him  guilty  of 
assault  and  battery,  and  the  court  pronounced  judgment 
against  him  on  the  verdict.     He  appeals. 

McNett  <&  Tisdale^  for  appellant. 

A.  «/*.  Bakery  Attorney-general^  for  the  State. 
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Heed,  J. — That  part  of  the  indictment  which  charges  the 
offense  is  as  follows:  ^'  The  said  L.  0.  McAvoj,  on  the  14th 
day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-five,  in  the  county  aforesaid,  did 
then  and  there  feloniously,  willfnlly,  by  force  and  violence^ 
make  an  assault  on  one  Martha  I.  Jarvis,  a  female,  with 
intent  then  and  there  to  have  carnal  knowledge  of,  and  sex- 
ual intercourse  with,  the  said  Martha  I.  Jarvis  by  force,  and 
used  violence  against  the  will  of  the  said  Martha  L  Jarvis.*' 
The  district  court  directed  the  jury  that  the  evidence  was 
not  sufficient  to  warrant  them  in  convicting  the  defendant  of 
assault  with  intent  to  commit  rape;  but  that,  under  the 
indictment,  he  might  be  found  guilty  of  assault  and  battery. 
It  is  provided  by  statute  (Code,  §  4466)  that  the  defendant 
in  a  criminal  case  may  be  convicted  of  any  offense,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment.  It  was  held  by  this  court 
in  State  v.  Graham,  52  Iowa,  720,  that,  while  assault  and 
battery  is  not  necessarily  included  in  the  crime  of  assault 
with  intent  to  commit  murder,  still,  as  it  was  charged  in  the 
indictment  that  the  assault  was  accompanied  with  actual 
violence  to  the  person  of  the  one  assaulted,  the  defendant 
was  properly  convicted  of  assault  and  battery.  But  the 
defendant  can  be  convicted  of  an  offense  distinct  from  the 
one  specifically  charged  in  the  indictment  only  when  such 
offense  is  an  essential  element  of  that  charged,  or  when  it  is 
shown  by  proper  averment  in  the  indictment  that  a  minor 
offense  was  in  fact  included  in  the  perpetration  of  the  one 
charged.  The  crime  of  assault  and  battery  is  not  necessa- 
rily included  in  an  assault  with  intent  to  commit  rape;  for 
that  offense  might  be  committed  without  doing  any  actual 
violence  to  the  person  of  the  one  assailed,  although  in  the 
majority  of  cases,  perhaps,  an  actual  battery  is  involved  in 
the  commission  of  the  offense.  To  justify  a  conviction  of 
assault  and  battery,  then,  on  an  indictment  charging  assault 
with  intent  to  commit  rape,  it  must  be  averred  in  the  indict- 
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ment  that  the  attempt  was  accompanied  by  some  actaal  vio* 

lence  to  the  person  of  the  woman.     The  present  indictment 

does  not  contain  such  averment,  and  the  direction  of  the 

conrt  that  defendant  might  be  foand  guiltj  of  assault  and 

batterj  is  erroneous. 

Rbvbbsbd. 


Reiheb  v.  Wbbb. 


1.  DefiMilt:  SBTTiKe  asidb:  discbbtioh  of  ooubt.  a  laige  discietioa 
is  Tested  in  the  district  coart  in  the  matter  of  setting  aside  defaalts, 
and  it  should  not  ordinarily  be  exercised  in  fayor  of  a  party  in  default  in 
consequence  of  his  own  negligence  or  that  of  his  attorney.  In  this  case, 
at  the  hour  appointed  for  trial,  the  regular  passenger  train  on  which 
defendant's  attorney  supposed  the  judge  would  come  from  his  home, 
twenty  miles  distant,  was  several  hours  late,  and  had  not  arrived  at  the 
time  set  for  the  trial,  and  the  attorney,  upon  inquiry  at  the  hotel  where 
the  judge  usaally  stopped,  was  told  that  he  had  not  come.  The  attor* 
ney,  therefore,  did  not  attend;  and  defendant  himself,  on  account  of  a 
slight  sickness,  also  failed  to  attend.  There  were,  however,  several 
freight  trains  which  carried  passengers,  on  either  of  which  the  judge 
might  have  come  in  time  for  the  trial,  and  on  one  of  these  he  did  come, 
and  judgment  by  default  was  rendered  against  defendant  for  want  of 
an  appearance  at  the  triaL  Held  that  this  court  could  not  interfere 
with  the  order  of  the  district  court  in  overruling  a  motion  to  set  the 
default  aside. 

Appeal  from  Boone  District  Court — Hon.  John  L.   Ste- 
vens, Judge. 

Monday,  December  19. 

A  JUDGMENT  by  default  was  rendered  against  the  defendant, 
which  he  moved  to  set  aside.  The  motion  was  overruled, 
and  the  defendant  appeals. 

Hull  €&  Bicksler^  for  appellant. 

E.  L.  Chreen^  for  appellee. 

Seevbrs,  J. — The  facts  are  that  a  railroad  company  con- 
demned the  right  of  way  over  certain  real  estate,  and  paid 
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the  money  awarded  by  the  sheriff's  jury  to  the  defendant, 
who   was  at  that  time  sheriff.     This  was  in  1881.     This 
action  was  commenced  in  1885  to  recover  the  amoant  so 
paid.     The  defendant  answered  the  petition,  and  admitted 
that  he  received  the  money,  and  pleaded  the  statute  of  limi- 
tations as  a   defense.     On   the  26th  day  of  January,  1887, 
the  cause  was  assigned  by  the  court  for  trial  to  a  jury  on 
the  afternoon  of  Monday  of  the  second    week  of  the  term 
then  being  held.     On  that  day  the  defendant  failed  to  appear, 
and  a  judgment  by  default  was  entered  against  him.     When 
court  was  adjourned  on  Saturday  preceding  the  Monday  on 
which  default  was  entered,  the  judge  went  to  his  home  at 
Ames,  some  20  miles  distant  from  the  place  the  court  was 
held.     The  Northwestern  Railroad  is  constructed  and  oper- 
ated practically  through  said  places,  and  the  regular  passen- 
ger train  from  Ames  usually  arrived  at  Boone  at  noon,  but, 
on  the  day  in  question,  it  was  about  three  hours  late,  which 
fact  was  known  to  the  attorney  for  the  defendant.     Such 
attorney  inquired  of  the  clerk  of  the  hotel  at  which  the 
judge  usually  stopped  if  he  had  arrived,  and  was  informed 
he  had  not.     The  judge  in  fact  came  by  a  freight  train,  upon 
which,  however,  passengers  were  carried,  and  there  were  three 
of  such  trains  which  passed  over  the  road  from  Ames  westward, 
and  which  arrived  at  Boone  prior  to  1  o'clock  on  the  day  in 
question.     The  foregoing  facts  are  shown  by  affidavits,  and 
the  defendant,  Webb,  states  that  he  was  sick  with  a  lame 
back,  and  was  unable  to  get  out  of  doors,  and  he  further 
states,  under  oath,  that  he  received  the  money,  and  has  it  in 
his  possession  and  under  his  control.     A  large  discretion  is 
vested  in  the  court  below  in  sotting  aside  defaults,  and  it 
should  not  ordinarily  be  exercised  in   favor  of  a  party  in 
default  in  consequence  of  his  own  negligence,  or  that  of  his 
attorney.     The  sickness  of  the  defendant  does  not  appear  so 
serious,  or  of  such  character,  as  to  warrant  us  interfering 
with  the  judgment  for  that  reason.     (Miracle  v.  LancasteVy 
46    Iowa,    179.)     The    district    court  had   knowledge  of 
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facta  not  shown  by  the  record,  Buch  as  the  attendance  of 
the  bar  generally  at  the  time  appointed  for  opening  the  coart, 
and  in  relation  to  the  movement  of  trains  and  amount  of 
travel  thereon,  and  possibly  of  other  matters.  Therefore  the 
discretion  with  which  the  court  is  vested  should  not  be  inter- 
fered with,  unless  it  quite  clearly  appears  from  the  affidavits 
that  such  discretion  has  been  improperly  exercised.  The 
attorney  seems  to  have  relied  on  the  fact  that  the  judge  would 
arrive  by  the  passenger  train,  and  that  it  was  late  on  the  day 
in  question.  We  think  the  attorney  had  no  right  to  rely  on 
such  assumption,  when  the  fact  is  shown  that  there  were  other 
trains  on  which  he  could  come  in  time  to  open  court  at  the 
appointed  hour.  In  the  absence  of  reasonable  information 
otherwise,  he  shonld  have  assumed  and  acted  on  the  assump- 
tion that  the  court  would  be  in  session  at  the  appointed  time. 

Affirmed. 


Pbingey  v.  Warball  bt  al. 

1.  Fraudulent  Conveyanoe:  facts  not  constitutikg.  W.,  being 
finaxicially  embarrassed,  received  of  bid  mother  $1,200,  which  he  used 
forbid  own  purposes,  and  in  return  therefor  he  transferred  to  bis  mother 
notes  of  a  third  person  to  the  ainoant  of  4(1,20),  and  also  deeded  to  her 
his  homestead,  worth  9650.  The  mother,  for  |1,500,  purchased  the  land 
in  controversy,  and  bad  it  conveyed  to  W.'s  wife,  and  it  became  the 
homestead  of  W.  and  bis  family.  This  homestead  plaintiff  seeks  to 
subject  to  the  payment  of  W.*s  debt  to  him,  contracted  prior  to  the  pro- 
caring  of  the  homestead.  Held  that  this  could  not  be  done,  because, 
thoagh  the  mother  had  the  homestead  deeded  to  the  wife  to  place  it 
beyond  the  reach  of  W/s  creditors,  she  had  aright  so  t^  do,  and  as 
plaintiff  had  no  equitable  right  to  any  of  the  funds  which  went  into 
the  homestead,  he  was  not  prejudiced,  and  had  no  ground  of  complaint. 

AppMl  from  Guthrie  District  Court — Hon.  J.  H.  Hbndbb- 

soN,  Judge. 

Monday,  December  19. 

AcmoN  in  equity  to  subject  certain  real  estate,  the  title  to 
which  .is  in  the  defendant  £niitna  A.  Warrall,  to  the  payment 
Vol.  LXXIII— 86 
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of  a  judgment  against  her  husband,  Arthur  Warrall,  who  ia 
a  defendant  in  the  action.  Judgment  for  the  plaintiff,  and 
the  defendants  appeal. 

J,  H.  Applegate^  for  appellant. 

CIi>a8.  S.  Fogg^  for  appellee. 

Sbevbrs,  J. — In  1877,  the  defendant  Arthur  Warrall 
became  financially  embarrassed.  Prior  to  that  time  he  owned 
a  farm  in  Muscatine  county,  which  he  sold  to  Anderson  in 
1875  or  1876,  and  in  part  payment  therefor  Anderson  exe- 
cuted to  him  notes  for  $2,700.  After  he  became  insolvent, 
he  transferred  said  notes,  to  the  amount  of  $1,200,  to  his 
mother.  He  was  also  the  owner  of  a  homestead,  which  he 
had  acquired  prior  to  contracting  the  indebtedness  to  the 
plaintiff.  Such  homestead  was  worth  at  least  $650.  This 
he  conveyed  to  his  mother,  and  she  purchased  the  land  in 
controversy,  and  had  it  conveyed  to  the  defendant  Emma 
after  her  husband  became  insolvent.  Mrs.  Emma  Warrall 
paid  nothing  for  the  land  conveyed  to  her.  What  has  been 
stated  is  as  the  plaintiff  claims  the  facts  to  be.  The  defend- 
ants claim  that,  about  the  time  Arthur  Warrall  became 
financially  embarrassed,  his  mother  gave  him  $1,200,  which 
he  either  paid  to  his  creditors,  or  used  for  other  purposes, 
and  that  he  transferred  the  Anderson  notes  to  his  mother  in 
consideration  therefor,  and  that  she  gave  for  the  land  in  con- 
troversy $2,000,  on  which  there  was  a  mortga^  of  $.500, 
the  payment  of  which  was  assumed  by  the  defendants.  So, 
in  fact,  as  the  defendants  claim,  Arthur  Warrall's  mother 
paid  $1,500  for  the  land  in  controversy.  Now,  the  question 
is  whether  she  gave  Arthur  money  for  the  Anderson  notes, 
or  paid  his  debts  on  which  she  was  security  to  that  amount. 
If  she  did,  he  could  legitimately  transfer  to  her,  and  she 
could  receive,  the  Anderson  notes  in  payment  or  satisfaction 
of  the  amount  Arthur  Warrall  owed  her.  It  is  equally  dear, 
if  the  Anderson  notes  belonged  to  her  she  could  purchase 
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the  land  therewith,  and  give  the  land  to  the  defendant  Emma, 
or  any  one  else,  and  it  conld  not  be  subjected  to  the  payment 
of  the  debts  of  the  latter's  husband. 

We  have  each  separately  read  the  evidence,  and  separately 
have  reached  the  conclusion  that  the  claim  of  the  defendants 
just  stated  is  sustained  by  the  evidence.  Arthur  Warrall 
and  his  mother  so  testify,  and  there  are  no  sufficient  circum- 
stances or  badges  of  fraud  shown  to  justify  us  in  rejecting 
their  evidence.  There  is  no  evidence  contradictory  thereto 
which  materially  affects  their  credibility,  and  there  are  some 
circumstances  which  tend  to  strengthen  their  evidence. 
Besides  this,  the  story  told  by  them,  to  our  minds,  seems 
natural  and  probable.  It  is  true,  no  doubt,  that  the  land  was 
conveyed  to  the  defendant  Emma  so  that  it  could  not  be 
reached  by  his  creditors,  but  this  the  elder  Mrs.  Warrall  had 
the  legal  right  to  do  if  she  saw  proper.  It  is  also  true  that 
Arthur  Warrall  is  unable  to  tell,  with  any  degree  of  cer- 
tftinty,  which  of  his  creditors  he  paid  with  the  money  his 
mother  let  him  have,  or  what  he  did  with  it.  Such  transac- 
tions occurred,  however,  more  than  ten  years  prior  to  the 
time  he  gave  his  evidence,  and  it  in  fact  makes  no  difference 
what  he  did  with  the  money,  if  he  legitimately  applied  it  to 
his  own  purposes.  We  feel  satisfied  that  he  got  the  money, 
and  none  of  it  was  returned  to  his  mother,  and  it  was  not 
used  in  purchasing  the  premises  in  controversy.  It  is  clear 
that  the  proceeds  of  the  old  homestead  could  be  used  in  pur- 
chasing the  premises  in  controversy  which  constitutes  the 
new  homestead  of  Arthur  Warrall  and  his  family,  and  it  is 
immaterial  that  the  title  thereto  vested  in  his  wife.  A  decree 
must  be  entered  in  accord  with  this  opinion,  either  here  or  in 

the  district  court,  as  the  defendants  may  elect. 

Bevbbsbd. 
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1.  Will:  nrrEBFBBTATZON:  pabol  to  idbittift  bbnbficiabt.    Where 

£141  5^  the  testatrix  devised  and  bequeathed  to  her  *'  step-son,  H,  8.  Coyert," 

certain  property,  but  she  had  no  step-son  whose  initials  were  H.  S.,  but 
had  a  stop-son  named  John  Harvey  Coyert,  who  was  asoally  called 
*'  Harvey"  held  that  the  parol  evideace  of  the  scrivener  who  wrote  the 
wiU  was  admissible  to  show  that  she  directed  him  to  so  writo  the  will  as 
to  give  the  property  in  question  to  her  *'  step-son,  Harvey,**  and  that  he 
supposed  that  Harvey's  name  was  H.  S.,  and  so  wrote  it  in  the  will. 

2. : :  ibbbconcilablb  bbpugnangt.    Where  there  is  an 

irreconcilable  repugnancy  between  two  clauses  of  a  will,  the  last  of  the 
clauses  must  be  enforced,  as  being  the  latest  expression  of  the  testator's 
intent,  and  the  others  must  be  disregarded.  (See  authorities  cited  in 
opinion.) 

3.  • :  JURISDICTION  OF  PBOBATB  cooBT.    While  chanoory 

has  jurisdiction  of  cases  brought  for  the  sole  purpose  of  construing  and 
interpreting  wills,  it  is  not  so  far  exclusive  as  to  forbid  the  court  of 
probate,  when  called  upon  to  direct  a  distribution  of  the  property  accord- 
ing to  the  terms  of  the  will,  to  interpret  the  language  of  the  will,  in 
order  to  ascertain  the  purpose  of  the  testator. 

Appeal  from  Pottawattamie  Circuit  Court, 

Monday,  Deobmbeb  19. 

Thb  plaintiff  tiled  his  petition  in  the  circuit  conrt,  sitting 
as  a  court  of  probate,  praying  that  the  executor  of  the  estate 
of  Catherine  Covert  be  ordered,  after  the  payment  of  certaiu 
special  legacies  bequeathed  by  the  will,  and  all  legal  fees  and 
disbursements,  to  deliver  and  pay  to  plaintiff,  as  the  residuary 
legatee,  the  remaining  property  and  money  of  the  estate. 
The  defendants  in  their  answer  deny  that  plaintiff  is  the  resid- 
uary legatee,  and  aver  that  they  are  the  residuary  legatees. 
They  show  that  the  clause  of  the  will  under  which  plaintiff 
claims  as  legatee  bequeaths  the  remainder  of  the  estate  to 
n,  S.  Covert,  and  that,  in  a  prior  clause,  they  are  made  the 
residuary  legatees.  The  circuit  court  rendered  an  order,  iu 
effect,  declaring  the  plaintiff  and  defendants  all  to  be  resid- 
uary legatees,  and  ordered  the  remainder  of  the  estate,  after 
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payment  of  spocific  legacies  and  debts,  to  be  divided  equally 
between  plaintiff  and  the  several  defendants.  Both  parties 
appeal. 

Clinton  N.  Powellj  for  plaintiff. 

Deemer  dk  Junhvn  and  Shaw  dk  Kuehnle^  for  defendants. 

Bbok^  J. — I.     The  following  is  a  copy  of  the  will  involved 

in  this  case:     ^^  First.     I  give  and  beqneath  to  my  step-son, 

L  wxLi.:  In-      H.  S.  Covert,  all  my  right,  title  and  interest  in 

parol  to  iden-  and  to  lots  1  and  2,  in  block  9,  with  all  the 

tlf  y  beneii-  '  ' 

ciary.  improvements  thereon  in  *  Meredith's  addition ' 

to  the  town  of  Avoca,  Iowa.  Second.  After  all  my  funeral 
expenses  are  paid,  I  give  and  bequeath  to  my  niece,  Amanda 
McClew,  of  Carroll  comity,  Iowa,  the  sum  of  one  hundred 
and  fifty  dollars.  Third.  I  give  and  bequeath  unto  Leah 
Christiana  Smock,  of  Benton  county,  in  the  state  of  Iowa, 
the  sum  of  one  hundred  and  fifty  doUars.  Fourth.  The 
balance,  residue  and  remainder  I  give  and  bequeath  to  my 
brothers  and  sisters,  the  same  to  be  equally  divided  by  and 
between  them,  Mrs.  L.  J.  Sebern,  of  Crawford  county,  Iowa, 
A.  V,  Vanice,  John  N.  Vanice  and  Elizabeth  Williams,  the 
three  latf>er  of  Benton  county,  in  the  state  of  Iowa,  except  my 
beds  and  bed-clothing,  and  this  I  give  and  bequeath  to  my  two 
dearly  beloved  sisters,  and  ask  them  to  divide  them  satisfacto- 
rily by  and  between  themselves.  Fifth.  All  my  household  fur- 
niture, except  the  said  beds  and  bed-clothing,  of  which  I  die 
seized  I  give  and  bequeath  unto  my  step-son  H.  S.  Covert. 
Lastly.  I  give  and  bequeath  to  my  Soep-son  H.  S.  Covert 
all  the  remainder  and  residae  of  my  property,  be  it  real  or 
personal,  of  what  character  or  kind  whatsoever.  And  I 
hereby  appoint  J.  G.  Tipton  my  executor  of  this  my  last  will 
and  testament,  revoking  all  others;  he  being  a  neighbor  of 
mine,  and  a  resident  of  the  town  of  Avoca,  in  the  county  of 
Pottawattamie,  and  state  of  Iowa." 

The  plaintiff,  it  is  shown  without  dispute,  was  one  of  four 
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Btep-60D8  of  the  testatriz.  His  real  first  uame  was  John 
Harvey,  and  he  was  nsnally  called  by  the  testatrix  <^  Harvey." 
Ko  one  of  the  step-sons  was  named  or  known  by  the  name 
of  <^  H.  S.,"  nor  were  these  letters  the  initials  of  the  names 
of  any  one  of  them.  The  scrivener  who  wrote  the  will  was 
permitted,  against  defendant's  objection,  to  testify,  in  e£fect, 
that  the  testatrix,  in  instructing  him  to  prepare  the  will,  and 
the  items  thereof  devising  and  bequeathing  the  property 
specified  in  the  first,  fifth  and  last  items  of  the  will,  desig- 
nated the  beneficiary  in  these  items  as  her  step-son  <<  Harvey," 
and  directed  him  to  prepare  the  will  devising  and  beqneath- 
ing  the  property  specified  in  these  items  to  her  step-sou 
Harvey ;  that  he  supposed  and  believed  that  the  initials  of 
plaintiff 's  first  name  were  <'  H.  S.,"  and,  so  believing,  wrote 
these  initials  to  designate  him,  and  that  he  knew  the  plaint- 
iff by  the  name  of  ^<  Harvey."  This  witness  testifies  that  he 
was  acquainted  with  plaintiff,  and  that  he  knows  of  no  person 
whose  name  is  3.  S.  Covert.  It  is  not  shown  that  any 
person  bears  that  name. 

II.  Two  questions  arise  in  this  case  which  require  deter- 
mination in  order  to  reach  a  decision  therein,  viz:  (I)  Is 
it  competent,  by  parol  evidence,  to  apply  the  items  of  the 
will  wherein  H.  S.  Covert  is  the  beneficiary  to  the  plaintiff, 
showing  thereby  that  the  testatrix  intended  to  will  the  prop- 
erty to  him?  (2)  Is  plaintiff  the  sole  residuary  legatee, 
being  last-named  as  such,  after  a  prior  item  names  the  defend- 
ants as  the  residuary  legatees!  In  our  opinion,  as  to  the 
name  of  the  beneficiary  in  the  items  designated  <<  first," 
<'  fifth,"  and  <<  lastly,"  there  is  a  latent  ambiguity.  On  the 
face  of  the  will  there  appears  no  uncertainty  or  ambiguity; 
but,  as  the  truth  is  that  there  is  no  living  person  of  tiie 
name  of  H.  S.  Covert,  there  arises,  upon  that  fact  being  made 
to  appear,  a  latent  ambiguity.  This  ambiguity  must  be 
explained,  otherwise  the  bequests  made  in  these  items  fail, 
and  the  testatrix's  intentions  will  be  defeated.  But  the  law 
will  uphold  her  intentions  when  they  may  be  made  suffi- 
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ciently  certain.  The  law  will  not,  by  holding  the  items  void, 
declare  tliat  the  testatrix  had  no  intentions,  bat  will  seek  to 
discover  her  trae  intentions  by  evidence  which  will  with  cer- 
tainty identify  the  beneficiary,  and  connect  him  with  the  will. 
The  law  will  thus  find  and  produce  the  person  upon  whom 
the  testatrix  intended  to  bestow  her  bonnty. 

It  will  be  remembered  that  the  intention  of  a  testator  is 
the  polar  star  guiding  courts  in  the  interpretation  of  wills, 
and  that  it  may  be  sought  for  by  oral  evidence  identifying 
the  beneficiaries  named  in  the  will,  and,  when  necessary,  the 
property  bequeathed.  In  this  case,  the  parol  evidence  cer- 
tainly identifies  the  plaintiff  as  the  legatee  named  in  the 
first  and  fifth  items  of  the  will,  and  the  residuary  legatee 
named  in  the  last.  He  is  described  in  tliese  items  as  the 
step-son  of  the  testatrix.  She  had  no  step-son  bearing  the 
name  written  to  designate  plaintiff.  She  designated  him  to 
the  scrivener  as  "Harvey,"  a  part  of  his  real  name  by  which 
she  usually  called  him,  and  by  which  he  was  known.  It 
seems  to  us  that  this  evidence  discloses  with  absolute  cer- 
tainty  the  intention  of  the  testatrix,  which  must  be  enforced 
by  the  law.  We  have  no  doubt  that  the  parol  evidence  above 
referred  to,  under  a  familiar  rule  of  the  law,  is  competent. 
In  support  of  these  views  see  the  following  authorities: 
FUzpatrick  v.  FUzpdtrioky  36  Iowa,  674;  Hawkins  v.  Gar- 
land*8  Adm^r^  76  Va.,  149,  3  Amer.  Prob.  Eep.,  650;  Mann 
V.  Executors  of  Mann^  1  Johns.  Oh.,  231 ;  Morse  w.  Steams^ 
131  Mass.,  389,  2  Amer.  Prob.  Rep.,  51;  MorgCFnv.  Bur- 
rowe^  45  Wis.,  211;  Case  v.  Toung,  3  Minn.,  209,  (Gil.  140;) 
1  Jarm.  Wills,  (5th  Ed.)  429  et  seq.  and  notes;  Lorietuo  v. 
Keller^  5  Iowa,  196. 

Palmer  v.  Albee^  50  Iowa,  429,  cited  by  defendant's  coun- 
sel, involved  the  interpretation  of  a  contract.  We  under- 
stand the  rules  pertaining  to  ambiguities  differ  as  to  wills 
and  contracts.  This  decision  is  not,  therefore,  applicable  to 
the  case  before  us.  Dunham  v.  Averile^  45  Oonn.,  61,  cited 
by  same  counsel,  is  a  case  where  it  was  sought  to  contradict 
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the  express  langnage  of  a  will  by  directing  the  bequest  to  a 
person  other  than  the  one  named  as  the  beneficiary.  In  the 
case  before  as,  by  a  latent  ambiguity,  the  beneficiary  does  not 
certainly  appear,  but  is  discovered  by  competent  parol  evi- 
dence.    The  cases  are  wliolly  unlike. 

III.  It  will  be  observed  that  there  is  an  irreconcilable  repug- 
nancy between  the  fourth  and  last  items  of  the  will.  The 
2.  — : :  fourth  dcclarcs  that  the  defendants  shall  be  the 

irrecouoilable 

repugnancy,  residuary  legatees.  Tlio  last,  in  express  and 
direct  language,  makes  plaintiff  the  residuary  legatee.  It  is 
plain  that  these  provisions  are  incapable  of  being  reconciled; 
if  one  stands,  the  other  must  fall.  The  law  provides  a  plain 
rule  to  be  followed  in  such  cases,  which  hold)  that  the  last 
clause,  being  the  last  expression  of  the  testatrix's  intention, 
must  be  enforced,  and  the  other  be  disregarded.  (1  Bedf. 
Wills,  451;  1  Jarm.  Wills,  472;  Armstrong  v.  Grapo^  72 
Iowa,  604;  Heidlebaugk  v.  Wdgner^  Id.,  601;  Johnson  v. 
Mo^ythe^  4  Iowa,  180.)  This  familiar  rule  requires  us  to  hold 
that  plaintiff  is  the  sole  residuary  legatee,  and  that  the 
defendants  can  take  no  part  of  the  residue  of  the  estate 
under  the  fourth  item  of  the  will,  which,  so  far  as  it  pro- 
vides that  they  shall  be  the  residuary  legatees,  is  superseded 
by  the  last  item. 

IV.  Counsel  for  defendants  argue  that  the  langnage  of 
the  fourth  item  is  such  that  it  disposes  of  the  promissory 
notes  of  which  the  testatrix  died  possessed,  and  which  con- 
stitutes, with  the  personalty  specifically  bequeathed  and  the 
real  estate  mentioned  in  the  first  item,  the  whole  of  the 
estate.  The  inventory  filed  by  the  executor  probably 
shows  the  fact  that  no  other  property  of  the  testatrix 
was  found  by  the  executor, — certainly  no  other  is  reported 
by  him.  But  there  is  not  one  word  of  evidence  showing  the 
quantity  or  character  of  the  testatrix's  property  at  the  time 
the  will  was  made,  which  was  more  than  three  years  before 
the  will  was  admitted  to  probate  and  the  inventory  filed. 
The  date  of  the  testatrix's  death  is  not  shown  by  the  record, 
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nor  do  the  dates  of  tlie  promissory  notes  appear  therein.  We 
cannot  presume  that  the  property  of  the  testator  was  the 
same  when  the  will  was  made  as  at  her  death.  The  very 
foundation  of  counsel's  argument  is  overthrown  by  these  con- 
siderations. 

But,  did  the  facts  as  assumed  by  counsel  appear,  we  do  not 
think  they  would  support  his  conclusion.  The  second  and 
third  items  bequeath  money;  the  fourth  declares  that  ^<  the 
balance,  residue  and  remainder"  shall  go  to  defendants. 
The  remainder  of  what?  The  language  of  the  items  means 
the  balance  of  the  money  of  the  estate,  or  the  balance  of 
money  realized  from  the  assets  of  the  estate,  or  the  remainder 
of  the  property  of  the  estate  which  shall  go  to  defendants. 
Whichever  of  these  meanings  be  given  to  it,  the  provision  is 
wholly  and  plainly  repugnant  to  the  last  item  under  which 
plaintiff  claims. 

Y.  Counsel  for  defendants  insist  that  the  probate  court 
had  no  jurisdiction  in  the  case,  for  the  reason  that  it  is 
8.  — :  :  brought  for  the  interpretation   of  the   will,   of 

jurisdiction  of        ,.,,  -t  i  i.         .. 

probate  court  which  the  court  of  chancery  has  exclusive  juris- 
diction. The  action  is  brought  to  require  the  executor  to 
distribute  the  property  of  the  estate  as  provided  for  by  the 
terms  of  the  will.  The  statute  clearly  gives  authority  to  the 
probate  court  to  direct  the  payment  of  legacies,  and  to  enforce 
its  order  made  in  that  regard.  (Code,  §§  2429,  2430,  2433, 
2436.) 

In  order  to  determine  the  qnestions  presented  by  plaintiff  ^s 
petition,  it  was  necessary  for  the  probate  court  to  interpret 
the  will.  .  Indeed,  no  order  affecting  the  rights  of  the  lega- 
tees, based  upon  the  will,  can  be  made  by  the  probate  court 
unless  the  will  be  interpreted  so  as  to  discover  what  these 
rights  are.  If  the  court  may  require,  by  order,  the  executor 
to  distribute  the  property,  or  the  money  realized  therefrom, 
to  the  legatees,  the  exercise  of  this  power  involves  the  inter- 
pretation  of  the  will.  Indeed,  the  authority  to  interpret  the 
will  is  possessed  by  all  courts  called  upon  to  enforce  rights 
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ander  it.  While  the  coart  of  chancery  has  jurisdiction  of 
cases  brought  for  the  sole  purpose  of  construing  or  interpret- 
ing wills,  it  is  not  so  far  exclusive  as  to  forbid  other  courts, 
in  which  are  cases  involving  rights  under  wills,  to  interpret 
their  language.  After  chancery,  in  a  proper  action,  has  put 
an  interpretation  on  a  will,  other  courts  will  follow  it  as 
between  parties  bound  by  the  decree  in  the  action. 

VI.  The  circuit  court  held  (1)  that  it  was  competent  for 
plaintiff  to  show  that  he  was  the  beneficiary  intended  by  the 
testatrix  when  she  used  the  name  H.  S.  Covert;  but  (2)  that 
defendants  and  plaintiff  all  together  should  be  regarded  as 
the  residuary  legatees,  and  the  remainder  of  the  estate  should 
be  equally  divided  between  them.  The  plaintiff  appeals 
from  the  decision  last  named,  and  the  defendants  from  both. 

The  first  decision,  upon  defendants'  appeal,  is  affirmed. 
The  second  decision,  on  plaintiff's  appeal,  is  reversed.  The 
case  will  be  remanded  to  the  court  below  for  further  pro- 
ceedings in  harmony  with  this  opinion. 


HOLLENBBOE   ET   AL.    V.    StSABNS. 

1.  Mortgage:  patmrnt  thbouqh debtob^s  agent:  niVEBsioif  of 
ruNDs:  piTECHAfiE  BT  AGENT.  H.  owed  a  mortgaf^e  debt  which  was 
due,  and  he  applied  to  8.,  a  loan  a^ent,  for  a  loan  of  the  necessary 
funds  to  make  payment.  The  loan  was  taken,  and  a  new  mortgage 
made  to  secure  the  same,  and  8.,  as  directed  by  H.,  sent  the  money  to 
C,  who  was  supposed  to  be  the  agent  of  the  first  mortgagee.  But  G. 
had  no  authority  from  such  mortgagee  to  receive  the  money,  and  he  con- 
verted it  to  his  own  use.  Afterwards  8.,  in  order  to  protect  the  mort- 
gagee in  the  second  mortgage*  bought  in  the  first  mortgage.  Held  that 
his  rights  as  a  purchaser  of  the  first  mortgage  were  in  no  way  impaired 
by  reason  of  the  above-named  transactions  with  H.  in  his  attempt  to 
pay  said  mortgage. 

Appeal   from    Harrison    District    OovH — Hon.    C.    H. 

Lewis,  Judge. 

Monday,  Deoembeb  19. 

This  is  an  action  in  equity,  brought  by  the  appellee,  to 
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foreclose  a  mortgage  against  the  appellants.     The  relief 
asked  was  granted. 

S.  H,  Ooohran,  for  appellants. 

D,  H.  Ettieny  for  appellee. 

Seevxbs,  J. — ^This  case  is  wrongly  entitled.  It  should  be 
Steams  v.  Hollenbech  et  al.  It  is  provided  by  statute  that 
causes  in  this  court  shall  be  entitled  as  in  the  court  below, 
and  such  has  been  the  uniform  practice  for  years.  In  so 
disregarding  the  statute  counsel  have  exhibited  a  singular 
want  of  knowledge,  or  shown  great  carelessness  in  the  prep- 
aration of  the  case.  We  indulge  the  hope  that  it  will  not 
be  repeated. 

The  undisputed  facts  are  that  one  Severance  executed  a 
mortgage  on  real  estate  which  he  sold  to  Hollenbeck,  and 
the  latter  agreed  to  pay  such  mortgage,  which  belonged  to 
one  Hyde.  The  money  due  on  the  mortgage  was  payable  in 
Oonnecticut.  A  short  time  prior  to  the  time  the  mortgage 
became  due,  Hollenbeck  applied  to  Stearns  to  procure  for 
him  a  loan  on  the  same  real  estate,  for  the  purpose  of  paying 
off  the  Hyde  mortgage,  and  other  purposes.  Hollenbeck 
made  and  signed  an  application  directed  to  the  Lombard 
Investment  Company  for  such  loan,  and  the  same  was  for- 
warded to  such  company  by  Stearns.  The  loan  was  made,  to 
secure  which  Hollenbeck  executed  a  mortgage  to  said  com- 
pany, upon  whom  Hollenbeck  drew  a  draft  in  favor  of  Stearns 
for  the  proceeds  of  the  loan,  and  such  amount  was  received  by 
Stearns,  and  a  sufficient  som  of  money  was  forwarded  by  him 
to  one  Creighton,  at  Des  Moines,  to  pay  the  Hyde  mortgage, 
and  it  was  so  forwarded  for  the  purpose.  The  evidence  clearly 
shows  that  Creighton  failed  to  so  apply  the  money,  and  that  he 
was  not  authorized  by  Hyde  to  receive  it.  Stearns  afterwards 
purchased  the  mortgage  of  Hyde,  and  paid  fall  value  for  it, 
and  this  action  is  brought  to  foreclose  such  mortgage. 

The  only  disputed  question  is  one  of  fact,  and  that  is, 
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whether  Hoilenbeck  directed  Steams  to  send  the  money  to 
CreightoD,  or  whether  he  did  so  upon  his  own  motion,  or 
whether  the  investment  company  so  directed.  We  are  satis- 
fied that  the  money,  when  received  by  Stearns,  was  the  prop- 
erty of  Hoilenbeck;  but  the  understanding  between  him  and 
Stearns  was  that  it  should  be  applied  in  payment  of  the 
Hyde  mortgage.  By  direction  of  Hoilenbeck,  money  had 
been  sent  to  Creighton  to  pay  interest  due  on  the  mortgage 
on  several  occasions  prior  to  the  transaction  in  question,  and 
Creighton  had  with  the  money  paid  the  interest  to  Hyde, 
and  returned  the  coupons  as  evidence  that  the  money  had  been 
properly  applied.  Hoilenbeck  had  reason  to  suppose  that, 
if  the  money  in  question  was  so  sent,  it  would  be  properly 
applied,  and  we  find  he  directed  Stearns  to  send  tlie  money 
required  to  pay  the  mortgage  to  Creighton.  This  fact  is 
established  by  a  preponderance  of  the  evidence.  Stearns  and 
his  son  so  testify,  and  Hoilenbeck,  to  an  extent  only,  contra- 
dicts them.  His  evidence,  as  appears  from  an  additional 
abstract,  which  is  not  denied,  is  not  direct  and  certain  that 
he  did  not  give  such  directions.  Besides  this,  the  fact  that 
prior  payments  on  the  mortgage  had  been  so  sent  renders  it 
fairly  certain,  and  naturally  so,  that  he  directed  the  money 
in  question  to  be  sent  to  the  same  person.  As  the  money 
was  sent  to  the  person  he  directed  it  to  be,  it  is  certain  that 
the  loss  must  be  borne  by  him.  This  is  clearly  so  as  between 
him  and  Hyde,  and  Stearns  bought  the  mortgage  of  Hyde, 
and  paid  him  full  value  therefor;  and  therefore,  under  the 
circumstances,  he  is  entitled  to  all  the  rights  of  Hyde. 
Stearns  bought  the  mortgage  to  protect  the  mortgage  of  the 
investment  company,  for  the  reason  that  he  had  made  the 
loan.  This,  we  think,  he  could  properly  do,  and  it  is  imma- 
terial whether,  as  between  him  and  such  company,  he  was 
liable  for  negligence  or  not.  If  he  is,  Hoilenbeck  cannot  so 
assert,  because  his  directions  in  relation  to  the  money  were 

obeyed  by  Stearns. 

Affibhed. 
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1.  Ghiaranty  of  Colleotioii:  want  of  diligbnob:  guabantob  dis. 
CHABOBD.  The  contract  herein  declared  on  (see  statement  of  case)  is  a 
guarantee  of  collection,  and,  inasmucli  as  plaintiffs  failed  to  bring  snit 
against  the  principal  debtors  at  the  first  term  of  court  after  the  debt 
was  due,  when  it  appears  they  were  solvent  and  the  debt  could  have 
been  made  of  them,  held  that  the  guarantor  was  discharged. 

Appeal  from  Garroll  District  CouH — Hok.  J.  P.  Oonnbr, 

Judge. 

Monday,  Deoembbb  19. 

Plauttiffs  brought  this  action  to  recover  an  indebtedness 
of  $200  arising  out  of  the  nale  by  them  to  John  C.  Davis 
and  his  wife  of  certain  goods  and  merchandise.  Their  claim 
against  this  defendant  is  upon  the  following  writing: 

"Cabboll,  October  22,  1885. 
"Z?.  G.  dh  C.  Durand:  For  value  received,  I  hereby 
guaranty  collection  of  all  the  present  indebtedness  of  John 
0.  Davis,  or  Mrs.  O.  W.  Davis,  to  whom  he  has  sold  or 
transferred  his  stock  at  Maple  River  Junction,  Iowa,  and 
authorize  you  to  sell  her  goods  on  credit  the  same  as  you 
have  heretofore  to  John  C.  Davis;  my  liability  herein,  how- 
ever, not  to  exceed  $200,  and  may  be  canceled  by  giving 
thirty  days  notice  to  you  in  writing  in  Chicago.  This 
guaranty  supersedes  the  one  given  you  July  20,  1885. 

"Geoboe.  W.  Bowen." 

The  defense  pleaded  is  that  the  writing  is  a  guaranty  of 
collection,  and  that  plaintiffs  had  not  used  due  diligence  to 
collect  the  debt  from  the  principal.  The  cause  was  tried  to 
the  court  without  the  intervention  of  a  jury,  and  the  judg- 
ment was  for  defendant.      Plaintiffs  appeal. 

George  R,  Gloud^  for  appellants. 

George  W,  Bowen,  appellee,  pro  se. 
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Kbkd,  J. — For  some  time  before  the  date  of  the  instru- 
ment set  oat  above,  John  0.  Davis  had  been  engaged  in  busi- 
ness as  a  merchant  at  Maple  Biver  Junction.     On  the  20th 
of  July,  1885,  defendant  wrote  to  plaintiffs,  who  are  whole- 
sale dealers  in  Chicago,  requesting  them  to  sell  to  Davis  such 
goods  as  he  should  need  in  his  business  on  credit,  and  guar- 
antying the  payment  by  Davis  of  any  indebtedness  he  might 
contract  with  them,  not  exceeding  $200.     On  the  Ist  of  Octo- 
ber following,  Davis  was  indebted  to  plaintiffs  in  a  consider- 
able amount  for  goods  obtained  after  the  execution  of  the  guar- 
anty, and  was  unable  to  pay  his  debts  at  their  maturity.  Being 
desirous  of  engaging  in  other  business,  he  proposed  to  trans- 
fer the  stock  of  goods  on  hand  to  O.  W.  Davis,  his  wife,  she 
to  assume  his  indebtedness  to  plaintiffs,   and  continue  the 
business.     Defendant  wrote  to  plaintiffs  informing  them  of 
this  proposed  arrangement,  and  urging  them  to  consent  to  it. 
They  wrote  him  that  they  would  consent  to  this  arrangement 
provided  Mrs.  Davis  would  enter  into  a  written  undertaking 
to  pay  the  amount  of  her  husband's  indebtedness  to  them, 
and  he  (defendant)  would  give  them  a  written  contract  bind- 
ing himself  to  the  same  extent  under  the  new  arrangement 
tliat  he  was  under  the  old.     Mrs.  Davis  accordingly  executed 
a  written  contract,  assuming  and  binding  herself  to  pay  the 
amount   of  her  husband's  indebtedness   to  plaintiffs,   and 
defendant  executed   the   instrument   set  out  above.     Mrs. 
Davis  is  now  indebted  to  plaintiffs  to  the  amount  of  $210, 
of  which  amount  $163.75  is  for  goods  sold  her  after   the 
arrangement  was  entered  into.     The  whole  amount  was  past 
due  on  the  25th  of  August,  1886.     From  the  time  she  took 
possession  of  the  store  up  to  about  the  1st  of  October,  1886, 
she  carried  a  stock  of  goods  of  the  value  of  from  $340  to  $500. 
Bat  she  had  no  other  property,  and  her  husband  was  insol- 
vent.    About  October  1st  her  store  was  consumed  by  fire, 
and  the  stock  of  goods  therein  totally  destroyed.    Plaint- 
iffs took  no  steps  at  any  time  against  the  Davises  to  enforce 
collection  of  the  debt.    It  does  not  appear  that  they  had  any 
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grounds  for  suing  out  an  attachment,  but  a  term  of  the  cir- 
cuit court  was  held  in  OarroU  county,  (that  being  the  county 
in  which  the  Davises  lived,)  commencing  on  the  20th  of 
September. 

The  contract  sued  on  is  a  guaranty  of  the  collection  of  the 
debt  Defendant's  undertaking  was  that  he  would  pay  the 
debt  if  the  principal  failed  to  pay  it  at  maturity,  and  plaint- 
iflFs  were  not  able  by  due  diligence  to  enforce  collection  from 
the  principal.  In  the  absence  of  special  facts,  due  diligence 
would  require  that  suit  should  be  brought  against  the  princi- 
pal at  tbe  first  regular  term  of  court  after  the  maturity  of  the 
debt,  and  that  judgment  be  taken,  and  execution  issued 
thereon,  as  soon  as  practicable,  by  the  ordinary  rules  and 
practice  of  the  court.  (  Voorhies  v.  Atleey  29  Iowa,  49.)  If 
the  principal  debtor  had  been  insolvent  when  the  debt 
matured,  that,  perhaps,  would  have  excused  the  failure  to 
institute  suit  and  obtain  judgment  against  her.  But  she  was 
not  insolvent.  On  the  25th  of  August,  and  from  that  time 
up  to  the  time  of  the  fire,  she  had  property  in  her  possession 
sufficient  to  pay  the  debt.  If  suit  had  been  brought  in  the 
September  term  of  court,  judgment  might  have  been  taken  on 
the  second  day  of  the  term.  If  that  had  been  done,  execution 
could  have  been  issued  at  once,  and  the  property  might  have 
been  seized  before  the  fire.  The  failure  to  institute  suit  at 
that  time  was  clearly  prejudicial  to  defendant. 

The  judgment  of  the  district  court  is  right  and  it  will  be 

Afububd. 
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Nelson  v.  The  Chicago,  Milwaukbb  &  St.  Paul  K'y  Co. 

1.  Bailroads:    injubt  to  bicplotb  on  ditchino  icachinb:   "usb 

AND  operation  '*  OF  BAiLROAD.  The  worklnfl:  of  a  ditching  machine 
on  a  railroad,  which  is  operated  by  the  movement  along  the  track  of  the 
train  of  which  it  forms  a  part,  is  an  employment  "connected  with  the 
use  and  operation  **  of  the  railroad,  within  the  meaning  of  %  1307  of 
the  Code,  making  the  company  liable  for  injury  to  an  employe  through 
the  negligence  of  a  co-employe. 

2.  Procedure :  dibbotino  verdict.    The  court  should  not  direct  a  ver- 

dict for  the  defendant  when  there  is  any  conflict  in  the  evidence  bearing 
upon  the  issues  involved. 

Appeal  from  Soott  District  Court — Hon.  A.  J.  Leffino- 

WELL,  Judge. 

TuESDAT,  December  20. 

The  plaintiff  brought  this  action  to  recover  damages  for  a 
personal  injury  which  he  alleges  he  sustained  by  reason  of 
the  negligence  of  a  co-employe  while  engaged  in  operating  a 
ditching-machine  upon  a  moving  train  of  cars.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  defend- 
ant.    Plaintiff  appeals. 

Heim  ds  Hi/rachl^  for  appellant. 

Grant  <&  Oranty  for  appellee. 

RoTHBOOK,  J. — I.  At  th«  close  of  the  evidence,  the 
defendant  presented  a  motion  that  the  jury  be  instructed  to 

return  a  verdict  for  the  defendant.  The  motion 
was  as  follows:  ^' First.  The  undisputed  evi- 
dence shows  that  plaintiff  was  at  the  time  of  his 
injury  working  on  a  ditching-machine  con- 
structed on  a  flat  car,  being  struck  by  a  crank 
which  was  made  to  revolve  by  the  lowering  of  the  bucket, 
which  result  was  produced  by  the  weight  of  the  bucket  alone; 
and  that  said  accident  or  injury  was  not  in  any  manner  due 
to  the  neglect  of  any  of  defendant's  agents,  or  the  misman- 
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agement  of  any  of  its  employes  or  agents^  connected  in  any 
manner  with  the  use  and  operation  of  its  railway  on  or  about 
which  they  were  employed.  Second.  The  undisputed  evi- 
dence shows  that  the  injary  was  cansed  by  his  own  neglect 
in  not  standing  ont  of  reach  of  the  crank  which  struck  him, 
when  his  duty  did  not  require  him  to  be  there,  and  after  he 
had  been  instructed  and  shown  how  to  work  the  machine, 
and  had  actually  been  at  work  with  it  five  or  six  days,  and 
was  bound  to  take  notice  of  the  danger  of  being  in  reach  of 
it  when  not  required  to  be  there  when  the  bucket  was  to  be 
raised.''  The  motion  was  sustained,  and  this  ruling  of  the 
court  is  the  grievance  of  which  plaintiff  complains. 

The  first  question  presented  is,  was  the  court  in  error  in 
determining  that  there  was  no  sufficient  evidence  for  the  con- 
sideration of  the  jury,  and  from  which  they  might  deter- 
mine that  the  plaintiff  was  entitled  to  recover  by  reason  of 
having  been  injured  by  the  negligence  of  co-employes  while 
engaged  in  an  employment  ^<  connected  with  the  use  and 
operation ''  of  a  railway,  as  provided  in  section  1307  of  the 
Code?  To  determine  this  question,  it  is  necessary  to  under- 
stand the  nature  and  character  of  the  employment,  and  the 
cause  of  the  injury.  The  train  upon  which  the  plaintiff  was 
employed  was  what  was  called  a  '^  ditching  train."  As  we 
understand  it,  the  train  consisted  of  a  locomotive  with  its 
tender,  a  caboose,  and  a  flat  car  upon  which  the  ditching, 
machine  was  placed,  and  upon  which  car  it  was  operated  by 
the  plaintiff  and  other  employes.  The  machinery  consisted 
of  a  derrick  and  a  scoop  or  shovel  on  each  side  of  the  car. 
The  buckets  were  raised  and  lowered  by  means  of  a  windlass. 
It  was  the  plaintiff's  duty  to  assist  in  raising  one  of  the 
buckets  when  it  was  tilled.  At  the  time  of  the  accident  the 
bucket  or  scoop  was  being  filled.  It  is  not  very  clear  how  or 
by  what  force  the  buckets  were  filled.  As  we  understand 
the  facts,  the  buckets  were  lowered  to  the  ground  in  the 
ditch,  and  were  filled  by  the  movement  of  the  train,  which 
scooped  the  buckets  along  on  the  ground.  At  the  time  of 
Vol.  LXXIII— 37 
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the  accident  the  front  end  of  it  was  too  low  to  properly  do 
its  work,  and  the  rear  end  of  the  bncket  was  let  down.  As 
it  went  down,  it  cansed  the  windlass  to  revolve,  and  the  crank 
struck  the  plaintiff,  and  broke  his  collar-bone.  There  is  no 
dispute  that  the  train  was  moving  when  the  injarj  was 
received.  There  is  no  complaint  that  the  engineer  in  charge 
of  the  locomotive  was  negligent  in  any  respect.  It  is  not 
claimed  that  the  train  was  moved  when  it  should  not  have 
been;  indeed,  the  work  in  hand  was  accomplished  by  mov- 
ing the  train.  The  buckets  or  shovels  could  be  raised  or 
lowered  with  the  train  standing  still,  but  to  do  the  work  for 
which  the  ditching-machine  was  intended  it  was  absolutely 
necessary  that  the  railway  be  <<  operated  "  within  the  mean- 
ing of  the  statute;  that  is,  that  the  engine  and  cats  be  moved 
upon  the  track.  Now,  while  thus  engaged,  the  plaintiff  was 
injured.  It  is  very  clear  to  our  minds  that  his  employment 
was  such,  at  the  time  of  the  injury,  as  to  bring  him  within 
the  class  of  employes  included  in  the  statute  above  cited. 
The  ditching-machine  is  altogether  unlike  a  steam-shoveler, 
or  a  dredge  worked  by  a  stationary  engine.  It  was  propelled 
by  a  moving  engine  upon  the  track  of  the  road.  It  is  true, 
the  plaintiff  was  not  injured  by  contact  with  the  wheels  of 
a  car  or  engine;  but  this  was  not  necessary  in  order  to 
entitle  him  to  recover,  because  it  is  equally  true  that,  if  the 
car  had  not  been  in  motion  at  the  time,  it  would  have  been 
useless  to  raise  or  lower  the  bucket  or  shovel.  It  was  the 
movement  of  the  train  that  made  it  necessary  to  lower  the 
rear  end  of  the  bucket.  It  was  not  necessary,  to  maintain 
the  action,  that  the  plaintiff  should  be  an  employe  engaged 
in  the  actual  movement  of  the  train,  as  an  engineer,  brake- 
man  or  conductor;  it  is  sufficient  if  he  was  one  of  the  crew 
necessary  for  the  performance  of  the  work  intended  to  be 
done  by  the  train,  and  its  machinery  and  appliances.  We 
think  it  is  clear  that  the  proof  shows  the  case  to  be  within 
the  statute;  and  we  do  not  regard  it  as  necessary  to  discuss 
the  cases  heretofore  determined  by  this  court  on  this  question. 
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II.  It  is  claimed,  however,  in  the  second  point  of  the 
motion,  that  the  undisputed  evidence  shows  that  the  plaint- 
2.  ^jRocsD-       iff  was  injured  by  reason  of  his  own  nefi:lect. 

ubk:  direct  ^  t 

ingyerdict.  We  think  there  was  sach  a  conflict  in  the  evi- 
dence on  this  qnestion  as  that  the  case  shoald  have  been 
submitted  to  the  jurj.  As  the  cause  must  be  reversed  and 
remanded  for  a  new  trial,  it  is  unnecessarj,  and  perhaps 
improper,  to  discuss  the  evidence  here.  Rbvbbbbd. 


Babrn  v.  The  Oentbal  Iowa  B'y  Co. 

1.  Bailroads:  duty  of  cokductob:  assisting  passengicr  to  aijght. 

A  railroad  oompaoy  is  not  required,  throagh  its  condactor,  to  aBsist  a 
female  passenger,  having  two  small  childrtsn,  to  alight  from  the  train  at 
the  station  of  her  destination. 

2.   :  DUTY  of  cokductob:    skbing  that  passbngbrs    have 

ALIGHTED.  A  condoctor  of  a  passenger  train  is  required,  afber  having, 
at  a  proper  time,  announced  the  station,  to  stop  the  train  and  hold  it  for 
soch  reasonable  time  as  will  permit  the  passengers  to  alight  in  safety; 
bat  he  is  net  required  to  know  that  all  the  passengers  destined  for  that 
station  have  alighted  before  starting  the  train  again.  (See  authorities 
dted  in  opinion.) 

Appeal  from   Keohuk   DiBtrict   Court — Hon.   D.   Stan, 

Judge. 

Tuesday,  Dbormbbb  20. 

AonoK  by  a  husband  to  recover  for  personal  injuries  sus- 
tained by  his  wife  through  the  negligence  of  plaintiff's 
employes,  while  she  was  getting  off  of  a  car  in  which  she 
was  a  passenger.  There  was  a  judgment  upon  a  verdict  for 
plaintiff.     Defendant  appeals. 

A.  O.  Daly  and  George  D,  Woodiuy  for  appellant. 

Sampson  (b  Browrij  for  appellee. 

Beok,  J. — I.     This  action  is  brought  to  recover  by  the 
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husband  for  injuries  sustained  by  his  wife,  who  had  brought 
a  suit  in  her  own  name  to  recover  for  the  same  injuries.  A 
judgment  in  favor  of  the  wife  in  her  action  was  reversed  by 
this  court.  (See  34  N.  W.  Eep.,  621.)  The  petition  of 
plaintiff  in  this  case  alleges  that  his  wife  was  a  passenger 
upon  a  car  on  defendant's  railroad,  having  her  own  two 
small  children  with  her.  When  she  reached  her  place  of 
destination,  she  proceeded  to  leave  the  car  with  her  children, 
who  were  taken  from  the  car,  when  the  train  began  to  move, 
through  the  negligence  of  defendant's  employes,  without 
allowing  her  sufBcient  time  to  get  off,  and,  in  attempting  to 
do  so,  she  was  thrown  down  and  injured.  Plaintiff  alleges, 
(referring  to  his  wife  getting  off  the  car:)  "The  conductor 
did  not  help  her,  nor  offer  to  do  so,  nor  advise  her  that  it  was 
not  safe  to  get  off;  wherefore  he  says  that  the  said  injury 
was  caused  by  the  negligence  and  want  of  care  of  the  con- 
ductor," etc.  The  evidence  tended  to  support  the  allegations 
of  the  plaintiff's  petition. 

II.     The  district  court,  in  presenting  the  issues  of  the  case 

to  the  jury,  among  other  things,  stated   that  the  petition 

allecced  that  the  conductor  neffli&rentlv  failed  to 

L  RAIUtOAOS:  °  O     O  -^ 

duty  of  con-     gee  whether  plaintiff's  wife  had  ali£:hted  from  the 

ductor :  ae^  *  ® 

S^nSfr^"      "^^^  and  caused  the  train  to  start  before  she  had 
aiiKnt.  jjijug  iQ  (Jq  gQ  safely,  and  that  "  defendant  failed 

to  assist  her  to  alight,"  thereby  causing  the  injuries.  In  the 
third  instruction  the  court  directs  the  jury  that,  to  entitle 
plaintiff  to  recover,  he  must  show  by  affirmative  evidence, 
among  other  things,  "  that  such  injuries  were  caused  directly 
by  the  negligence  of  defendant's  employes,  as  substantially 
alleged."  In  the  fourth  instruction  the  court  directed  the 
jury  that  it  was  the  conductor's  duty  "  to  place  her,  [plaint- 
iff's wife,]  or  enable  her  to  alight  in  safety,  on  the  platform." 
^  In  these  instructions  the  court  plainly  directs  the  jury  that  it 
was  the  conductor's  duty  to  assist  plaintiff's  wife  to  alight  from 
the  car.  This  court  has  held  the  law  to  be  different,  and  that 
no  such  duty  rests  upon  the  conductor.     (Rdhen  v.  Cent, 
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Iowa  Ry  Co.,  34  N.  W.  Eep.,  621.)*     The  instructions  just 
referred  to  are  therefore  erroneous. 

III.  The  seventh  instruction  directs  the  jury  that,  if  the 
conductor  <*  negligently  failed  to  look  and  know  that  she 

2. :dnty  [plaintiff's  wife]  had  left  the  train  in  safety," 

seeing  that  '  and  negligently  started  the  train  before  she  had 
harea^hted.  done  SO,  without  her  fault  or  negligence,  plaint- 
iff is  entitled  to  recover.  The  instruction  announces  the  rule 
that  it  was  the  conductor's  duty  to  ascertain — "to  look  and 
know  " — whether  the  plaintiff's  wife  had  safely  alighted.  It 
imposes  the  duty  upon  the  conductor  not  to  start  the  train 
until  he  has  made  sufficient  inspection  of  the  car  and  pas- 
sengers to  be  certain — <^to  know" — whether  the  passengers 
have  left  the  car,  and  are  safely  on  the  platform.  We  think 
the  law  imposes  no  such  duty.  The  conductor  is  required, 
after  having,  at  a  proper  time,  announced  the  station,  to  stop 
the  train  and  hold  it  such  reasonable  time  as  will  pennit  pas- 
sengers to  alight  in  safety.  He  is  not  required  to  do  what, 
in  many  cases,  would  be  impossible  to  ascertain, — "  to  know ' 
that  all  passengers  intending  to  stop  at  the  station  have 
alighted  in  safety.  {ImKoff  v.  Chicago  dk  M,  E^y  Co,,  20 
Wis.,  344;  III.  Cent.  Ry  Co.  v.  Slatton,  64  111.,  133;  Clot- 
worthy  V.  Hannibal  db  St.  Jo.  Ry  Co.,  80  Mo.,  220;  Shear. 
&  R.  Neg.,  §  276;  Faimiount,  etc.,  i?'y  Co.  v.  Stutler,  54 
Pa.  St.,  376.) 

Other  instructions  than  those  just  noticed  we  think 
unobjectionable.  Other  objections,  or  the  rulings  on  which 
they  are  founded,  may  not  be  repeated  in  a  new  trial,  and 
need  not  be  considered. 

For  the  errors  pointed  out  the  judgment  of  the  district 
court  is 

KSVBSSEO. 

[*  Opinion  held  back  on  petition  for  rehearing  on  another  point,  and  there- 
fore not  yet  officially  reported.— Rbpobtbb.] 
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MoHLEB  y.  Oabdbb  bt  al. 

1.  False  BepresentatioiiB :  coNYETAircEiKDUOEDBT:  BBsonsiOH  in 
BQUiTT.  To  entitle  a  party  to  relief  in  equity  on  the  ground  of  fraudu- 
lent representations,  it  is  not  necessary  that  it  be  shown  that  the  party 
making  the  false  statements  knew  them  to  be  false  when  he  made 
them;  for,  however  innocently  made,  if  represented  as  positive  state- 
ments of  fact,  as  distinguished  from  mere  opinions,  and  reliod  on  by 
the  other  party  to  his  prejudice  to  the  extent  that  he  is  led  to  act  thereon, 
equity  will  afford  relief;  {Wilcox  v,  Iowa  Wesley  an  University^  32 
Iowa,  367;)  and  in  this  cose,  where  it  clearly  appears  that  plaintiff  was 
led  by  the  false  representations  of  the  defendants  to  exchange  real  estate 
with  them,  and  in  an  action  to  rescind  the  contract  he  tendered  to  them 
a  reoonreyance  of  the  land  which  they  had  deeded  to  him,  held  that  the 
court  properly  annulled  the  contract  and  ordered  a  reconveyance  by  the 
defendants. 

Appeal  from  Marion  District  Cowrt — Hon.  A.  W.  Wil- 
kinson, Judge. 

Tuesday,  Dsoekbbb  20. 

This  is  an  action  in  equity  bj  which  the  plaintiff  seeks  to 
rescind  and  set  aside  a  conveyance  of  certain  real  estate  made 
to  the  defendants,  npon  the  ground  that  said  conveyance  was 
procured  by  false  and  fraudulent  representations,  made  by 
the  defendant  Horton  Oarder.  There  was  a  decree  for  the 
plaintiff,  and  defendants  appeal. 

Whiting  S.  Clarkj  for  appellants. 

Stone  {&  Oa^nble^  for  appellee. 

RoTHBOOK,  J. — The  plaintiff  was  the  owner  of  a  grist-mill, 
saw-mill,  house  and  14  acres  of  land,  in  Marion  county. 
Being  somewhat  advanced  in  years,  he  desired  to  dispose  of 
said  property.  In  February,  1886,  he  advertised  it  for  sale 
by  a  notice  in  a  newspaper.  The  defendants  are  husband 
and  wife,  and  at  that  time,  and  for  a  year  previous  thereto, 
they  resided  in  Sioux  county.  Before  that,  and  for  some  12 
years,  they  lived  at  Garden  Grove,  in  Decatur  county.     The 
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defendant,  H.  M.  Oarder,  wife  of  Horton  Carder,  was  the 
owner  of  100  acres  of  land  in  Decatur  conntj,  and  a  honse 
and  lot  in  Garden  Grove.  Horton  Carder  saw  the  plaintiff's 
newspaper  advertisement,  and  on  March  1,  1886,  he 
addressed  a  letter  to  the  plaintiff,  proposing  to  exchange  the 
Decatur  land  for  the  mill  property.  This  opened  up  a  cor- 
respondence by  letter  between  the  parties,  which  continued 
until  about  the  Ist  of  June,  1886,  at  which  timei  the  defend- 
ant, Horton  Carder,  went  to  the  residence  of  the  plaintiff, 
and  looked  over  and  examined  the  mill  property,  and  on  the 
next  day  the  parties  went  to  a  justice  of  the  peace,  and  the 
plaintiff  conveyed  his  mill  property  to  the  defendants,  and 
they  conveyed  the  100  acres  of  land,  and  the  honse  and  lot 
in  Garden  Grove,  to  plaintiff.  The  plaintiff  claims  that  the 
defendant,  Horton  Carder,  misrepresented  the  character, 
quality,  location  and  value  of  the  land,  and  of  the  house  and 
lot;  that  he  was  deceived  and  misled  by  these  misrepresenta- 
tions, and  induced  thereby  to  enter  into  the  trade,  to  his 
great  damage.  He  exhibited  with  the  petition,  and  tendered 
to  the  defendants,  a  reconveyance  of  the  Decatur  county 
property,  and  demanded  a  reconveyance  of  the  mill  property. 
There  is  no  disputed  proposition  of  law  in  the  case,  so  far 
as  the  rights  of  the  parties  are  concerned,  upon  the  merits. 
The  questions  of  law  involved  in  a  proceeding  of  this  charac- 
ter are  so  well  settled  that  there  is  no  ground  for  debate  as 
to  them.  The  main  question  is,  has  the  plaintiff  established 
the  averments  of  the  petition  (or  such  of  them  as  are  neces- 
sary to  be  established)  by  clear  and  satisfactory  evidence! 
{McGlanahan  v,  McKinley^  52  Iowa,  222;  Dirkaonv.  Knox^ 
71  Id.,  728.)  Another  equally  well-established  rale  is  that, 
to  entitle  a  party  to  relief  in  equity  by  reason  of  fraudulent 
misrepresentations,  it  is  not  necessary  that  it  be  shown  that 
the  party  making  the  false  statements  knew  they  were  false 
when  he  made  them.  They  may  have  been  innocently  made, 
yet  if  represented  as  positive  statements  of  fact,  as  distin- 
guished Irom  mere  opinions,  and  relied  upon  by  the  other 
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party  to  his  prejudice  to  the  extent  that  be  i8  led  to  act 
thereon,  equity  will  afford  relief.  (  Wilcox  v,  Iowa  Wesl&yan 
University^  32  Iowa,  367.)  Applying  these  familiar  rules  to 
the  evidence  in  the  case,  we  concur  with  the  district  court  in 
holding  that  the  contract  between  these  parties  should  be 
rescinded.  A  number  of  letters  were  offered  in  evidence, 
written  by  the  defendant  Horton  Oarder  to  the  plaintiff. 
These  letters  appear  to  be  one  side  of  the  correspondence 
between  the  parties.  There  was  a  copy  of  but  one  letter 
written  by  plaintiff  to  the  defendant.  All  of  these  letters, 
which  led  up  to  the  final  consummation  of  the  contract,  were 
excluded  by  the  court.  Counsel  for  the  defendants  contend 
that  they  should  have  been  admitted.  We  concur  in  that 
proposition,  and,  in  reaching  a  conclusion,  we  have  given  all 
of  the  letters,  as  well  as  the  parol  evidence,  a  careful  considera- 
tion. 

Counsel  for  appellants  strenuously  contends  that  the  letter 
written  by  the  plaintiff  on  the  2d  day  of  May,  1S86,  closed 
the  contract  between  the  parties,  and  that  no  consideration 
should  be  given  to  certain  alleged  false  representations  made 
at  the  plaintiff's  house  on  the  day  before  the  deeds  were 
exchanged.  It  is  true  that  in  that  letter  the  plaintiff  used 
this  language: 

<'  I  think  we  will  deal  on  the  square.  Now,  when  you  get 
this,  and  read  it  over  carefully,  then  you  can  arrange  the  details 
of  fixing  up  papers,  and  write  at  once.  If  you  have  to  have 
the  house  immediately,  I  will  try  and  get  one  to  move  in.  I 
have  3  or  4  days'  sawing  that  I  must  do,  as  I  have  yet  to  saw, 
and  must  do  the  work.  Now,  Mr.  Carder,  don't  think,  because 
I  am  so  generous,  I  am  sick,  or  anything  of  that  kind;  I  am 
hard  run  only.  Think  of  an  old  man  that  has  been  laid  up 
at  least  half  his  time  for  five  years,  and  you  will  see  my  con- 
dition, and  I  would  sell  cheaper  than  any  other  man,  though 
I  did  not  say  I  would  trade  for  land  at  too  high  figures. 
Still,  I  will  say  this  is  a  trade,  though  a  hard  one  for  me.  I 
wrote  Mr.  Stearns,  and  he  said,  if  the  land  was  in  better 
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shape,  it  would  be  worth  ten  dollars  per  acre.  He  said  he 
paid  eight  dollars  for  his,  and  gave  three  to  have  it  brnshed 
off,  and  now  held  it  at  fifteen  dollars;  said  your  land  was  good 
grass  land,  and  had  good  water.  I  suppose,  by  what  he  said, 
it  was  brushy.  Be  that  as  it  may,  I  hope  I  can  get  some- 
thing out  of  it.  I  shan't  take  time  to  go  and  look,  but  take 
your  word  for  if  He  further  stated  fs  follows:  "But 
enough  of  this.  What  I  want  to  say  is  that  we  are  going  to 
trade.  I  feel  sure,  if  you  was  here,  yon  would  offer  at  least 
$500  difference;  and  so  sure  am  I  that  you  will  do  it  when 
you  see  my  place.  But  I  will  say  that  I  will  leave  that  part 
entirely  with  you,  and  call  it  a  trade;  and  when  you  seie  my 
place,  if  you  don't  say  I  am  entitled  to  $500,  I  will  say 
nothing,  for  your  talk  seems  square,  and  I  have  that  much 
confidence  in  mankind  yet  that  I  am  willing  to  risk  it  on 
you.  I  will  say  that  if  you  need  time,  and  think  you  ought  to 
pay  any  difference,  you  can  have  what  time  you  want." 

It  will  be  observed  from  these  extracts  from  the  letter  that, 
while  the  plaintiff  said  he  would  trade,  he  also  said  he  should 
not  take  the  tioae  to  go  and  look  at  defendant's  property,  but 
would  take  his  word  for  it.  That  the  parties  did  not  then 
regard  the  bargain  as  closed  is  made  plain  by  the  fact  that, 
when  the  defendant  went  to  the  plaintiff's  place,  he  carefully 
examined  the  mill  property,  and,  while  doing  so,  he  was  fully 
interrogated  by  plaintiff  as  to  the  character,  quality  and 
location  of  the  Decatur  county  property.  The  evidence  makes 
it  quite  plain  to  us  that  he  then  misrepresented  his  property 
in  many  material  respects,  and  that  the  plaintiff  made  the 
deed  by  reason  of  said  misrepresentations,  and  relying  thereon. 
In  the  course  of  the  correspondence,  the  defendant  referred 
the  plaintiff  to  one  Stearns,  who  resided  in  Decatur  county, 
for  information  about  the  land  and  house  and  lot.  Plaintiff 
wrote  a  letter  of  inquiry  to  Stearns,  and  received  a  reply. 
]N'either  the  letter  nor  the  reply  was  introduced  in  evidence. 
The  defendants  introduced  Stearns  as  a  witness  to  testify  to 
the  contents  of  the  reply.  It  is  insisted,  on  behalf  of  the  defend- 
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ants,  that  the  evidence  of  Stearns,  and  other  facts  and  oiroum- 
stances  in  the  case,  show  that  the  plaintiff  was  not  justified 
in  relying  upon  the  representations  made  bj  the  defendant. 
We  do  not  think  this  position  is  well  taken.  The  evidence 
of  Stearns  shows  that  his  letter  to  the  plaintiff  was  verj  gen- 
eral in  its  character.  Indeed,  the  witness  does  not  appear  to 
be  positive  as  to  the  contents  of  his  letter.  A  careful  exam- 
ination of  all  the  evidence  leads  the  mind  to  the  conclusion 
that  the  plaintiff  placed  implicit  confidence  in  Carder.  The 
extracts  we  have  given  from  his  letter  make  this  plain;  and 
we  think  in  view  of  this  fact,  of  which  Oarder  was  well  advised, 
he  cannot  be  allowed  to  escape  the  consequences  of  having 
made  statements  which,  to  say  the  least,  he  did  not  know  to 
be  true.  That  they  were  material  can  admit  of  no  question. 
It  is  true,  the  property  consisted  of  100  acres  of  land  and  tf 
house  and  lot.  He  did  not  misrepresent  the  quantity  of 
land,  nor  the  size  of  the  lot;  but  as  to  the  quality  and 
location  of  the  land,  and  the  improvements  on  the  lot,  he 
made  very  material  misrepresentations,  which  we  need  not 
here  repeat.  There  is  no  escape  from  the  pondusion  that, 
if  he  had  told  the  plaintiff  the  truth  about  his  property,  the 

deed  would  not  have  been  made. 

AjrvutyBD. 
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The  Statb  v.  Dow. 

1.  Intozioating  Liquors:  ikdicthibnt:  two  counts,  bxttnot  nuk- 
BEBBS.  The  indictment  in  this  case  contained  two  paragraphs.  The 
first  charged  the  keeping  of  a  nuisance  in  a  certain  building  sitoated  in 
the  coonty,  and  the  second  charged  the  keeping  of  a  nuisance  in  a 
building  situated  on  a  certain  described  lot.  Each  paragraph  fully 
charged  a  crime  under  the  statute,  but  they  were  not  numbered.  Held 
that  the  court  properly  ruled  that  the  indictment  contained  two  counts. 

Ajppeal  from  Mahaska  District  Court — Hon.  W.  R.  Lewis, 

Jadge. 

Tuesday,  Dsoekbeb  20. 

.    Indiotscbnt  for  a  naisance.     Trial  by  jury,  verdict  guilty, 
and  judgment.     The  defendant  appeals. 

BoUon  <&  MoCoy  and  John  F.  Lacey^  for  appellant. 
A.  J.  Bakery  Aitomey-ffeneral^  for  the  State. 
Sbeyees,  J. — ^The  indictment  is  as  follows: 

"  DiSTBIOT  OOUBT  OF  MaHASKA.  OoUNTY. 

**  ITie  State  of  Iowa  v.  JVathan  Dow  and  William  Oreen* 

way. 
*<The  grand  jury  of  Mahaska  county,  state  of  Iowa,  in 
the  name  and  by  the  authority  of  the  state  of  Iowa,  accuse 
IN'athan  Dow  and  Wm.  Greenway  of  the  crime  of  causing  a 
nnisance  committed  as  follows:  The  said  Nathan  Dow  and 
Wm.  Greenway,  at  the  county  of  Mahaska,  and  state  of  Iowa, 
on  the  80th  day  of  March,  A.  D.  1887,  unlawfully  did  nse 
a  certain  building,  then  and  there  situate,  and  under  the  con- 
trol of  Nathan  Dow  and  Wm.  Greenway,  for  the  purpose  of 
unlawfully  selling  certain  intoxicating  liquors,  to-wit,  rum, 
gin,  brandy,  whisky,  wine,  bitters,  beer,  Irish  and  mum  and 
alcohol  therein,  and  did  unlawfully  sell  said  liquors  in  said 
building  in  said  state  and  county,  to  the  common  nuisance  of 
all  the  people  of  the  state  of  Iowa,  and  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided. 
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"  And  the  grand  jury  of  Mahaska  coanty,  and  state  of 
Iowa,  in  the  name  and  by  the  authority  of  the  state  of  Iowa, 
further  accuse  Nathan  Dow  and  Wm.  Green  way  of  the  crime 
of  causing  a  nuisance,  committed  as  follows:  The  said 
Nathan  Dow  and  Wm.  Greenway,  at  the  county  of  Mahaska, 
and  state  of  Iowa,  on  the  30th  day  of  March,  A.  D.  1887, 
did  unlawfully  use  a  certain  building,  then  and  there  situate, 
and  under  the  control  of  Nathan  Dow  and  Wm.  Greenway, 
for  the  purpose  of  unlawfully  keeping  certain  intoxicating  liq- 
uors, to-wit,  rum,  gin,  brandy,  whisky,  bitters,  beer,  Irish 
and  mum  and  alcohol  therein,  and  did  unlawfully  keep  said 
liquors  in  said  building,  in  said  state,  with  the  intent  then 
and  there  unlawfully  to  sell  the  same,  to  the  common  nui- 
sance of  all  the  people  of  the  state  of  Iowa,  and  contrary  to 
the  form  of  the  statute  in  such  cases  made  and  provided,  the 
premises  being  the  east  one-third  of  lot  No.  two,  (3,)  in 
block  No.  85,  old  plat,  in  Oskaloosa,  Iowa. 

W.  W.  Haskell, 
"  County  Attorney  for  Mahaska  County,  Iowa.'* 

The  court  below  held  that  the  indictment  contained  two 
counts,  and  instructed  the  jury  to  acquit  the  defendant  on 
what  the  court  designated  as  the  second  count,  for  the  reason 
that  the  evidence  failed  to  show  that  any  nuisance  had  been 
committed  in  a  building  situate  on  the  premises  therein 
described.     To  the  holding  of  the  court  that  the  indictment 
contained   two   counts,   the  defendants    excepted,   and,    by 
instructions  asked,  which  were  refused,  and  otherwise,  the 
correctness  of  the  ruling  just  stated  is  fairly  presented.     It 
will  be  observed  that  there  is  a  blank  space  about  the  middle  of 
the  indictment;  and  if  what  preceded  had  been  numbered  or 
designated  as  the  first  count,  and  what  followed  as  the  second, 
there  would  be  no   doubt,  we  think,  that  the  ruling  of  the 
court  would  be  correct;  for  what  precedes  the  blank  space  is 
a  perfect  and  complete  count,  and  so  is  that  which  follows 
such  space.     The  only  defect,  therefore,  it  seems  to  us,  is  the 
failure  to  number  the  two  counts,  or  to  divide  the  matter  of 
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the  iadictment,  or  otherwise  designate  what  is  claimed  to  be 
two  counts,  so  as  to  render  it  absolatelj  certain  that  sach 
was  the  intention  of  the  pleader.  An  indictment  is  defined 
bj  statute  to  be  <<  a  statement  of  the  facts  constituting  the 
offense,  *  *  *  in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended."  It 
<<  must  charge  but  one  offense,  but  it  may  be  charged  in  dif- 
ferent forms  to  meet  the  evidence;  »  *  *  ][)nt  this 
section  shall  in  no  manner  affect  any  provisions  of  this  Code 
providing  for  the  suppression  of  intemperance."  (Code,  §§ 
4296-4300.)  It  seems  to  us  the  court  did  not  err  in  constru- 
ing the  indictment.  It  seems  to  us  that  no  other  construe- 
Ijon  could  be  fairly  adopted.  It  fairly  appears  that  appel- 
lant was  charged  with  keeping  a  nuisance  in  a  building. 
This  charge  is  full  and  complete.  He  was  further  charged 
with  keeping  a  nuisance  in  a  building  on  a  particular  lot. 
This  charge  is  full  and  complete,  without  reference  to,  or  being 
in  any  way  connected  with,  what  precedes  it.  What  pre- 
cedes and  what  follows  the  blank  space  contains  all  the  formal 
words  necessary  to  make  two  separate  and  distinct  counts, 
and  such  evidently  was  the  intention  of  the  pleader,  and 
counsel  for  the  defendant,  we  think,  must  have  so  understood. 

Affibmbd. 


Ebtbs  y.  Bbadlby. 

ff 

1.  Agency:  fraud  on  principal:  BvmsNci:  of  other  likb  fraud. 
Plamtiif*8  action  is  based  on  the  avenneiits  that  defendant  was  hia 
agent  to  buy  certain  mining  stock,  and  that  he  in  fact  bought  it  at  6Ji{ 
cents  per  share,  bat  represented  to  plaintiff  that  he  had  paid  50  cents 
per  share  therefor,  and  thus  fraudulently  obtained  the  difference  from 
plaintiff.  Held,  on  the  trial  of  this  issue,  that  evidence  of  b  similar 
fraud  practiced  by  defendant  on  another  person  in  relation  to  the  stock 
of  the  same  company  was  not  admissible  for  the  purpose  of  showing 
defendant's  fraudulent  intent,  for,  if  he  was  plaintiff's  agent,  it  was 
immaterial  what  his  motive  was;  but  that  it  was  admissible  so  far  as  it 
want  to  show  what  he  had  paid  for  the  stock. 
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2.  ;     PUBCHASE     OF    STOCKS:     PBOFITS    BBLONO    TO    PBZHOIPAL. 

While  an  agent  to  purchase  mining  stocks  for  his  principal  is  not  boond 
to  deliver  to  him  any  stocks  except  such  as  he  has  purchased  for  him  as 
agent,  yet,  if  he  makes  purchases  as  agent,  he  cannot  hold  the  stocks  lo 
purchased  as  his  ovn,  and  transfer  to  his  principal  other  stocks  owned 
by  him,  at  a  greater  price  than  he  paid  for  those  purchased  as  agent, 
and  thus  make  a  profit  out  of  his  principal;  and  where  such  a  transao- 
tion  has  been  attempted,  the  principal  may  recover  back  the  profit. 

Appeal  from  Linn  District  OouH — Hon.  J.  H.  PusTONy 

Jndge. 

TUBBDAT,  DeOBMBBB   20. 

This  is  an  action  for  the  recovery  of  a  sam  of  money 
obtained  by  defendant  from  plaintiff  by  a  false  representa- 
tion, as  is  alleged,  as  to  the  price  which  he  had  paid  for  cer- 
tain shares  of  mining  stock  which  he  had  purchased  for 
plaintiff  while  acting  as  his  agent.  There  was  a  verdict  and 
judgment  for  defendant,  and  plaintiff  appeals. 

Henry  Ridkel^  for  appellant. 

MUle  <&  KeeUr^  for  appellee. 

Bbbd,  J. — ^The  petition  charges,  in  substance,  that  plaint* 
iff  employed  or  engaged  defendant  as  his  agent  to  purchase 
for  him  3,000  shares  of  the  stock  of  the  Golden  Summit 
Consolidated  Gold  Mining  Company;  that  afterwards  defend- 
ant purchased  and  delivered  to  him  3,000  shares  of  the  stock 
of  said  company,  representing  to  him  that  he  had  paid  50 
cents  per  share  therefor,  which  amount  plaintiff  thereupon 
paid  him,  but  that  in  truth  defendant  had  not  paid  more 
than  6^  cents  per  share  for  said  stock.  The  answer  admits 
that  at  the  time  alleged  defendant  delivered  to  plaintiff  3,000 
shares  of  the  stock  of  said  company,  but  denies  that  the 
relation  of  principal  and  agent  existed  between  the  parties, 
or  that  defendant  was  acting  for  plaintiff  when  he  purchased 
the  stock,  and  alleges  that  the  transaction  was  a  sale  by 
defendant  to  plaintiff  of  said  shares  of  stock  at  the  price  of 
50  cents  per  share.     For  some  time  before  the  transaction 
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in  qnestion,  defendant  had  been  a  stockholder  in  the  com- 
pany. The  parties  were  neighbors,  and  in  June  or  July, 
1883,  there  was  a  conversation  between  them  with  reference 
to  the  stock.  In  that  conversation  defendant  stated  that  he 
did  not  desire  to  dispose  of  any  of  the  stock  held  by  him, 
bat  that  he  knew  of  a  party  who  held  a  large  amonnt  of  the 
stock,  which  he  would  be  compelled  to  sell;'  that  the  party 
lived  in  Dakota  territory,  where  the  mine  belonging  to  the 
company  is  situated,  and  that  he  (defendant)  was  going  there 
in  a  short  time.  Plaintiff  testified  that,  in  that  conversation, 
defendant  agreed  to  purchase  some  of  the  stock  for  him;  but 
defendant's  testimony  was  to  the  effect  that  his  agreement 
was  that  he  would  make  an  effort  to  purchase  the  stock  from 
the  party  in  Dakota,  and  that,  if  he  succeeded  in  doing  so, 
he  would  sell  a  portion  of  it  to  plaintiff.  Soon  after  the  con- 
versation, defendant  went  to  Dakota,  and  while  there  he  pur- 
chased from  one  Wardner  12,000  shares  of  the  stock.  On 
his  return  to  this  state  he  delivered  .certificates  for  8,000 
shares  to  plaintiff,  who  paid  him  $1,500  therefor.  While  in 
Dakota,  he  surrendered  the  certificates  he  received  from 
Wardner,  as  well  as  those  formerly  held  by  him,  to  the  sec- 
retary of  the  company,  and  received  new  certificates  in  lieu 
thereof,  and  it  is  uncertain  whether  the  certificates  which  he 
delivered  to  plaintiff  represent  any  of  the  stock  purchased 
from  Wardner.  While  defendant  was  in  Dakota,  plaintiff 
telegraphed  to  him,  instructing  him  to  purchase  3,000  shares 
of  the  stock  for  him,  but  the  dispatch  was  not  received  by 
defendant  until  after  his  return  to  Iowa,  and  after  the  trans- 
action was  closed,  when  it  reached  him  through  the  mail. 

I.     Plaintiff  introduced  as  a  witness  one  P.  H.  French^ 

who  testified  that  he  and  defendant  entered  into  an  agree- 

1.  AOBK0T8       inent,  before  the  latter  went  to  Dakota,  whereby  ^ 

principal:        ^^  ^^^  agreed  that  defendant,  in  case  he  should 

Sthe?  uke*'      be  able  to  purchase  any  additional  stock,  would 

"  '  sell  the  same,  or  a  portion  of  it,  to  the  witness, 

at  the  same  price  at  which  he  should  purchase  it,  the  witness 
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agreeing  to  pay  his  traveling  expenses  to  Dakota,  and  that 
upon  his  return  to  Iowa  he  delivered  to  the  witness  6,000 
shares  of  the  stock,  representing  that  he  had  purchased  it  at 
25  cents  per  share,  which  price  the  witness  paid  him  for  it. 
Plaintiff  then  offered  to  prove  bj  the  witness  that  he  subse- 
quently heard  that  defendant  had  purchased  the  stock  at  less 
than  25  cents  per  share,  that  he  thereupon  asserted  a  claim 
against  him  on  account  of  his  misrepresentation  as  to  the 
price  he  had  paid  for  it,  and  that  defendant  paid  him  $300 
in  satisfaction  of  the  claim;  but  the  court  excluded  the  evi- 
dence  on  the  ground  of  irrelevancy  and  immateriality. 
Counsel  for  appellant  contends  that  the  evidence  was 
admissible  to  prove  a  fraudulent  intent  on  the  part  of  the 
defendant  in  the  transaction.  His  position  is  that,  when 
fraud  is  the  gravainen  of  the  action,  proof  of  other  acts  sim- 
ilar to  those  charged  and  done  at  about  the  same  time  is 
admissible  to  show  the  intent  with  which  the  party  acted  in 
the  transaction.  When  it  is  material  to  inquire  as  to  the 
motive  or  intent  with  which  an  act  has  been  done,  it  may  be 
conceded  that  the  rule  is  as  claimed  by  counsel;  but  in  the 
present  case  the  motive  which  prompted  defendant's  conduct 
is  not  material.  If  the  facts  were  as  claimed  by  plaintiff, 
viz.,  that  defendant  was  acting  as  his  agent  when  he  pur- 
chased the  stock,  and  that  he  misrepresented  the  price  at 
which  he  bought  it,  he  is  liable,  whatever  the  motive  may 
have  been.  We  are  of  the  opinion,  however,  that  the  evi- 
dence was  admissible  on  another  ground.  Under  the  issue 
it  was  material  for  plaintiff  to  show  the  price  at  which 
defendant  bought  the  stock  from  Wardner.  The  excluded 
evidence  would  have  tended  to  prove  that  fact.  Defendant's 
act  in  paying  the  amount  demanded  by  French  was  in  effect 
an  admission  that  he  had  paid  not  to  exceed  20  cents  per 
share  for  the  stock.  It  is  contended,  however,  that  the  ver- 
dict necessarily  determines  that  defendant  was  not  acting  as 
the  agent  of  plaintiff  when  he  purchased  the  stock,  and,  with 
that  fact  determined,  the  exclusion  of  the  evidence,  which 
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related  merely  to  the  measure  of  plaintiff's  recovery  in  case 
his  right  to  recover  had  been  established,  was  not  prejudicial. 
Whether  the  verdict  does  necessarily  determine  that  the  rela- 
tion of  principal  and  agent  did  not  exist  between  the  parties 
depends  npon  matters  which  we  will  consider  in  the  next 
division  of  the  opinion. 

II.  The  district  court  instructed  the  jury  that,  unless 
plaintiff  had  proved  that  defendant  was  acting  as  his  agent 
a. :  pui>    when  he  purchased  the  3,000  shares  of  stock  in 

chase  of  ^.  i  ^%         ^  a         i  . 

stocks:  profits  question,  he  could  not  recover.      Another   in- 

beloDfl;  to  * 

principaL  struction  given  by  the  court  is  as  follows:  "If 
you  find  from  the  evidence  that  the  defendant  was,  by  agree- 
ment with  the  plaintiff,  to  act  as  agent  for  the  plaintiff  in 
purchasing  mining  stock  held  by  other  parties,  then  the 
defendant  was  required  to  deliver,  under  his  agency,  to  the 
plaintiff,  only  such  mining  stock  as  the  defendant  should 
purchase  for  the  plaintiff  after  said  agreement  between  plain- 
tiff and  defendant.''  And,  at  the  request  of  defendant's 
counsel,  the  following  instruction  was  given:  "If  the  jury 
should  find  from  the  evidence  that  the  Keves  shares  of  stock 
in  controversy  were  not  a  part  of  the  stock  bought  by  defend- 
ant from  Wardner,  but  were  part  of  other  stock  owned  by 
Bradley,  then  they  will  disregard  all  the  evidence  of  the  wit- 
ness Dr.  French  as  to  transactions  and  conversations  between 
himselt*  and  Bradley,  and  not  consider  the  same  in  making 
up  their  verdict."  The  testimony  of  the  witness  French,  it 
will  be  borne  in  mind,  established  that  defendant  represented 
when  he  returned  from  Dakota  that  he  had  purchased  the 
stock  from  Wardner  at  25  cents  per  share.  Defendant  was 
also  permitted,  against  plaintiff's  objection,  to  testify  that, 
before  going  to  Dakota,  he  purchased  4,000  shares  from 
Charles  O'Harra,  for  which  he  paid  50  cents  per  share.  The 
jury  wonld  understand  from  the  ruling  admitting  that  evi- 
dence, and  from  the  instruction  given,  that  plaintiff  was 
entitled  to  recover  only  in  case  he  had  proven  that  the  par- 
ticular 3,000  shares  which  defendant  delivered  to  him  were 
Vol.  LXXIII— 38 
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purchased  under  the  agency,  and  that  be  was  not  entitled  to 
recover,  even  if  he  had  proven  the  agency,  and  that  the  pur- 
chase from  Wardner  was  made  by  defendant  as  agent,  if  the 
shares  delivered  were  not  part  of  that  purchase.  It  is  very 
clear,  then,  that  the  verdict  does  not  necessarily  determine 
that  the  relation  of  principal  anil  agent  was  not  created 
between  the  parties,  and  the  exclusion  of  the  evidence  of  the 
witness  French  may  have  been  prejudicial.  We  are  clear, 
also,  that  the  theory  of  the  court  is  erroneous.  It  is  true, 
as  the  court  told  the  jury,  that  defendant  was  bound  to 
deliver  to  plaintiff  only  such  shares  as  he  had  purchased 
under  the  agency;  but,  if  he  accepted  the  agency,  and  made 
the  purchase  from  Wardner  in  that  capacity,  while  he  was 
not  bound  to  deliver  to  plaintiff  any  shares  except  those  so 
purchased,  still,  if  he  did  deliver  others,  he  was  bound  to 
deliver  them  at  the  price  which  he  paid  for  those  he  pur- 
chased while  acting  as  plaintiff's  agent.  He  was  bound  to 
act  in  good  faith  with  his  principal.  The  principal  was 
entitled  to  whatever  benefits  accrued  under  the  purchase  by 
the  agent.  Tlie  delivery  to  him  of  shares  not  acquired  by 
that  particular  purchase  would  not,  perhaps,  have  afforded 
him  any  ground  of  complaint;  but  he  was  entitled  to  have 
them  delivered  at  the  price  paid  for  those  purchased  in  that 

transaction. 

Hbvebsed. 
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Maxwbll  y.  Palhss. 

1.  Tax  Sale  and  Deed:  who  icvt  not  qubstion.  Plaintiff  souflrht  to 
set  aside  as  void  certain  tax  deeds,  on  the  sn^oand  that  the  notice  of  the 
expiration  of  the  time  for  redemption  had  not  been  given;  bat,  conced- 
ing that  he  was  the  owner  of  the  land  at  the  time  of  the  sale,  and  was, 
so  far  as  that  point  is  concerned,  entitled  to  question  the  validity  of  the 
deeds,  yet,  as  he  had  not,  as  such  owner,  paid  the  sab^eqaent  taxes  on 
the  land,  which  the  holder  of  the  deeds  had  not  paid,  he  was,  on  that 
account,  disentitled  to  question  the  validity  of  the  tax  deeds,  ander  § 
897  of  the  Code;  (Adams  v,  SnoWf  65  Iowa,  4-35,  distinguished;)  and 
that  an  offer  to  pay  such  taxes  upon  his  right  to  redeem  being  estab- 
lished was  not  sufficient.  Aho^  that  the  provision  is  for  the  benefit  of 
the  state,  and  that  the  objection  might  be  raised  by  the  holder  of  the 
tax  titles,  though  he  was  not  prejudiced  by  the  non-payment  of  ihf 
taxes. 

.  Appeal  from  Wright  District  Court. 

TiTBSDAT,    DeOBMBBB  20. 

AonoN  in  cbancerj  to  set  aside  tax  deeds  and  to  enforce 
the  right  to  redeem  from  tax  sales.  There  was  a  decree  dis- 
missing plaintiff's  petition  and  qnietiug  the  title  in  defend- 
ant as  prayed  for  in  his  cross-bill.     Plaintiff  appeals. 

If.  F.  Webery  J.  A.  Rogers  and  R.  H.  Whipple^  for  appel- 
lant. 

Nagle  dk  Bi/rdsall,  for  appellee. 

Beok,  J. — I.  Plaintiff  seeks  the  relief  prayed  for  in  his 
petition,  on  the  ground  that  the  notice  of  the  expiration  of 
the  time  of  redemption  required  by  law  was  not  given. 
Upon  this  fact  he  bases  his  claim  that  the  tax  deeds  are  void, 
and  that  he  has  the  right  to  redeem  from  the  taxes,  which  he 
offers  to  do  in  his  petition.  We  need  not  inquire  whether  there 
was  such  a  failure  to  give  notice  as  will  avoid  the  deeds,  foi* 
the  reason,  as  wo  shall  point  out,  that  plaintiff  is  not  in  a 
position  to  question  the  validity  of  the  tax  deeds. 
'  11.  The  record  shows  that  plaintiff,  who  entered  the  land 
at  the  United  States  land-office  in  1858,  receive!  a  duplicate 
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receipt  in  due  form  from  the  register,  and  in  1860  a  patent 
was  issued.  In  1867  he  executed  an  assignment  upon,  or  on 
a  paper  attached  to,  the  duplicate  receipt,  assigning  the  same, 
"and  the  warrant,  [the  entry  being  made  upon  a  land  war- 
rant,] and  the  land  therein  described,"  to  one  Oory.  This 
instrument  was,  on  the  daj  of  the  execution,  acknowledged, 
and  was  recorded  in  the  proper  county  in  1873.  The  land 
was  sold  for  taxes  of  1876  and  1877,  in  1877  and  1878, 
respectively.  The  tax  deeds  were  executed  in  1881.  The 
taxes  for  the  year  1883  have  not  been  paid  to  the  county 
treasurer.  We  may  assume,  for  the  purposes  of  the  case, 
that  notice  of  redemption  was  duly  given  before  the  tax  deeds 
were  executed.     This,  however,  is  denied  by  defendants. 

Oode,  §  897,  provides  that  <<  no  person  shall  be  permitted 
to  question  the  title  acquired  by  a  treasurer's  deed,  without 
first  showing  that  he,  or  the  persons  under  whom  he  claims 
title,  had  title  to  the  property  at  the  time  of  the  sale, 
*  *  *  and  that  all  taxes  due  upon  the  property  have 
been  paid  by  such  person,  or  the  person  under  whom  he 
claims  title  as  aforesaid."  Defendant  insists  that  the  assign- 
ment of  the  duplicate  receipt  divested  plaintiff  of  the  title, 
and  vested  it  in  Oory,  and  therefore,  as  plaintiff  under  this 
statute  does  not  hold  the  title,  he  cannot  redeem.  It  cannot 
be  claimed  that  Oory  holds  the  legal  title,  unless  it  be  held 
that  the  assignment  is  sufScient  as  a  conveyance.  If  it  have 
that  effect,  then  was  plaintiff  divested  of  the  title,  and  Oory 
vested  with  it?  If  such  be  the  effect  of  the  assignment, 
plaintiff  cannot  redeem.  If  plaintiff  holds  the  legal  title  of 
the  land  in  trust  for  Oory,  it  may  be  that  the  provision  of 
the  statute  just  quoted  authorizes  him,  as  a  trustee  holding 
such  title,  to  redeem.  The  questions  here  suggested  we  do 
not  determine,  for  the  reasons  that  we  have  not  wholly  agreed 
in  our  conclusions  thereon,  and  their  decision  is  not  neces- 
sary, as  we  determine  the  case  on  another  point 

III.  If  plaintiff  be  not  the  holder  of  the  title  of  the  land, 
as  contemplated  by  the  statute  above  cited,  he  cannot  redeem. 
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If  he  be  such  holder,  he  cannot  redeem,  for  the  reason  that 
he  has  failed  to  pay  the  taxes  for  1883,  as  required  by  the 
statute  to  which  we  have  just  refeiTed.  The  parpose  of  this 
provision  is  to  enforce  the  payment  of  taxes,  and  to  stimu- 
late land-owners  to  discharge  the  duty  imposed  on  all  citizens 
to  pay  taxes  levied  upon  their  lands.  The  statute  was  not 
enacted  to  protect  holders  of  tax-titles,  but  to  enforce  public 
policy,  which  demands  the  payment  of  taxes  by  all  who  con- 
tribute by  taxation  to  the  revenue  of  the  state.  The  require- 
ment is  just.  No  citizen  ought  to  have  the  aid  of  the  courts 
of  the  state  to  enforce  his  rights  to  land  who  refuses  or 
neglects  to  pay  the  taxes  levied  thereon  for  the  support  of 
the  government  of  the  state. 

IV.  But  it  is  now  said  that  plaintiff  in  his  petition  offers 
to  pay  the  taxes,  if  it  he  determined  that  he  is  entitled  to 
redeem.  As  we  have  seen,  he  cannot  redeem  unless  he  holds 
the  title.  He  asks  the  relief  on  the  very  ground  that  he 
does  hold  it  Yet,  while  averring  that  he  holds  it,  and 
thereon  basing  his  right  to  redeem,  he  refuses  to  discharge 
the  duty  of  a  land-owner  by  payment  of  taxes.  He  pro- 
poses to  discharge  this  dnty  in  the  future  upon  the  contin- 
gency that  the  courts  find  him  to  be  the  owner  of  the  land. 
The  law  does  not  provide  that  he  may  so  bargain  with  the 
state. 

Y.  Counsel  for  plaintiff  insists  that,  as  defendant  is  not 
prejudiced  by  the  non-payment  of  the  taxes,  he  can  ground 
no  objection  upon  plaintiff's  failure  to  pay  them.  But,  as 
we  have  seen,  the  requirement  is  not  for  defendant's  benefit 
or  protection,  but  rather  for  the  enforcement  of  the  rights  of 
the  state  to  collect  its  revenue. 

VI.  Counsel  also  contend  that,  as  the  treasurer's  deeds 
were  unlawfully  issued  without  notice  of  the  expiration  of 
the  time  for  redemption,  they  are  void,  and  therefore  plaint- 
iff is  not  required,  under  Code,  §  897,  to  pay  the  taxes  due 
the  state  before  he  can  maintain  his  action  to  redeem  from 
the  purchaser  at  the  tax   sale.     But  the  section  forbids  hiin 
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to  question  the  tax  deed  if  he  has  failed  to  pay  taxei  on  tho 
land,  and  raises  a  bar  to  his  right  to  maintain  the  action  in 
order  to  determine  the  invalidity  of  the  deed.  Adams  v. 
SnoWj  65  Iowa,  485,  cited  by  connsel,  does  not  sustain  their 
position.  It  holds  that  this  provision  is  not  applicable  to 
taxes  paid  by  the  holder  of  the  tax  deed,  either  by  the  pur- 
chase of  the  land  or  by  subsequent  payments,  and  that,  in 
case  the  tax  deed  is  void,  the  owner  of  the  land  contesting 
the  tax  title  and  claiming  the  right  to  redeem  is  not  requin^l  to 
tender  to  the  holder  of  the  tax  deed  the  sum  required  to  redeem. 
'We  reach  the  conclasion  that  plaintiff  fails  to  show  that 
he  i&  entitled  to  redeem  from  the  tax  sale.  The  judgment 
of-the  district  court  is  Affismsd. 


'  73 

100    407| 

Wml  FLKMiNa  V.  H^tll  bt  al. 


1.  Certiorari:  wAnrsB  bt  appkal:  pbaoticb.    Where  certiorari  pro- 

oeedingB  were  begun  to  review  the  action  of  township  trostees,  and 
afterwards  an  appeal  was  taken  by  the  same  paH^  from  said  action,  and 
the  diBtzict  court  dismissed  both  cases  on  motion,  on  the  ground  that 
the  statute  under  which  the  trustees  acted  was  unconstitutional,  and  an 
appeal  was  taken  from  such  ruling  to  this  court,  held  that  the  point 
could  not  be  raised  for  the  first  time  in  this  court  that  the  certiorari  pro- 
ceeding was  abandoned  by  the  taking  of  the  appeal. 

2.  Constitational  Law:  taking  pbivatb  pbopebtt:  dub  pboobss 

OF  law:  jubt  tbial.  The  action  of  the  township  trustees  in  assess- 
ing or  lefiising  to  assess  damages  caused  to  land  by  thts  construction  of 
a  tile  or  underground  drain  through  it,  under  chap.  188,  Laws  of  1^J84, 
cannot  be  regarded  as  due  process  of  law,  unless  the  party  whose  land 
is  taken  has  a  right  of  appeal,  through  which  he  may  have  a  trial  by 
juiy;  and  if  §  1  of  said  act  is  t6  be  construed  as  meaning  that  the  land 
owner  has  no  right  of  appeal  in  case  no  damages  are  assessed  in  his 
flayor,  then  said  section  is  unconstitutional,  as  depriving  him  d  his  prop- 
erty without  due  process  of  law. 

8.  :  :  DBAIKAGB  OF  LANDS  FOB   PBIVATB   BBNBFIT.     Chap. 

188,  Laws  of  1884,  is  unconstitutional,  because  it  permits  one  land- 
owner, for  his  own  personal  benefit,  and  without  any  consideration  of 
the  public  good,  to  construct  a  "tile  or  other  underground  drain** 
through  the  lands  of  another,  thus  taking  private  property  for  private 
use.    [Bbok,  J.,  dissenting.] 
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Appeal  from  MahaaJca  District  Coxji^ — Hon.  J,  K.  John- 
son, Jadge. 

Tuesday,  Deoembbb  20. 

Thb  facts  are  stated  in  the  opinion. 

Blanchard  dk  Preston^  for  appellants. 

John  F.  dk  W.  JS.  Lacey  and  Bolton  <&  McCoy y  for  appellee. 

Sbetsbs,  J. — Chapter  188,  Acts  Twentieth  General 
Assembly,  provides  "  that  whenever  any  person  shall  desire 
to  construct  any  tile  or  other  underground  drain  through  the 
land  of  another,  and  he  shall  be  unable  to  agree  with  the 
owner  or  owners  of  such  land  as  to  the  same,  he  may  file 
with  the  clerk  of  the  township  where  said  land  is  situated  an 
application  therefor,  giving  a  description  of  the  land  or  lands 
through  which  he  may  desire  to  construct  the  same."  Fol- 
lowing this  are  provisions  requiring  the  clerk  to  notify  the 
township  trustees,  who  are  required  to  fix  a  time  for  hearing 
the  application,  and  notice  of  the  hearing  is  required  to  be 
served  on  the  applicant  and  land-owner.  It  is  then  provided 
that,  at  such  time,  ^<  the  trustees  may  fix  the  point  or  points 
of  entrance  and  exit  or  outlet  of  said  tile  or  other  under- 
ground drain  on  said  land,  the  general  course  of  the  same 
through  said  land,  the  size  and  depth  of  the  same,  when  the 
same  shall  be  constructed,  how  kept  in  repair,  what  connec- 
tions may  be  made  with  the  same,  what  compensation,  if  any, 
shall  be  made  therefor,  or  any  other  questions  arising  in  the 
construction  of  the  same,  and  they  shall  reduce  their  finding 
to  writing,  which  shall  be  filed  with  the  clerk  of  said  town- 
ship, who  shall  record  it  in  full  in  his  book  of  records  of  said 
township;  and  said  finding  and  decision  shall  be  final, except 
as  to  the  amount  of  damages,  if  any  such  shall  be  awarded." 
It  is  further  provided  that  «  either  party  may  appeal  to  the 
circuit  court  of  said  county  from  so  much  of  said  finding 
and  order  as  relates  to  the  amount  of  damages :      *      *      • 
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provided,  however,  that  said  appeal  shall  not  delay  the  con- 
strnction  of  said  tile  or  other  nnderground  drain,  if  the 
applicant  shall,  in  case  the  land-owner  appeals,  deposit  with 
the  township  clerk  the  amount  of  damages  awarded  by  the 
trustees,  and,  in  case  the  applicant  appeals,  that  he  shall  first 
file  the  appeal-bond  required  by  law." 

Under  this  statute,  William  Yarmest  made  the  application 
therein  contemplated,  stating  that  he  desired  to  construct  two 
tile  or  nnderground  drains  through  the  lands  of  the  plaint- 
iff*, describing  them.  The  trustees  fixed  a  day  for  the  hear- 
ing, and  the  requisite  notices  were  served,  and  they  made  and 
reduced  to  writing  their  finding,  as  required  by  the  statute. 
The  trustees  found  that  <<  one  of  said  ditches  is  necessary  for 
the  proper  cultivation  of  said  lands;  that  the  permanent 
value  will  be  increased  thereby;  and  that  it  is  necessary,  in 
order  to  drain  said  lands  and  adjacent  lands,  that  said  tile 
ditches  should  pass  through  the  lands  of  others  than  the 
applicant  herein."  The  trustees  also  found  and  directed  that 
the  drain  should  be  coastructed  over  the  land  of  the  plaintiff, 
where  the  same  should  enter  his  premises,  the  depth  and  size 
of  the  drain,  the  length  thereof,  and  that  he  would  sustain 
no  damages  by  reason  thereof.  Afterwards  the  plaintiff 
caused  to  be  issued  a  certiorari  directed  to  the  defendants, 
who  are  the  township  trustees,  and  in  their  return  thereto 
the  foregoing  facts  appear.  Afterwards  the  plaintiff  appealed 
from  the  decision  of  the  trustees  to  the  proper  court,  so  that 
both  the  appeal  and  the  certiorari  proceedings  were  pend- 
ing at  the  same  time.  No  motion  was  filed  to  dismiss  either, 
nor  was  the  pendency  of  one  pleaded  in  abatement  or  in  bar 
of  the  other.  In  both  such  proceedings  a  motion  was  filed 
by  the  plaintiff  to  dismiss  the  same,  because  the  statute 
above  referred  to  was  unconstitutional,  and  therefore  the  pro- 
ceedings from  the  beginning  must  be  regarded  as  absolutely 
void.  These  motions  were  sustained,  and  the  defendants 
appeal. 

I.    It  is  said  that  the  appeal  must  be  regarded  as  a  waiver 
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or  abandonment  of  the  certiorari  proceedings.     For  anght 
1.  cKimo-       ^^^^  appears,  this  question  is  presented  for  the 

bvSppSu!^^  first  time  in  this  court,  and  this  cannot  be  done; 

practice.  ^^^^  conceding  the  point  made  to  be  well  taken, 
the  question  as  to  the  constitutionality  of  the  law  could  be 
raised  in  the  appeal  in  the  manner  it  was  in  this  case.  (Bank- 
head  V.  Brawrij  25  Iowa,  540.)  Besides  this,  if  the  statute 
is  unconstitutional,  the  whole  proceeding  is  void,  and  no 
right  whatever  was  or  can  be  obtained  thereunder,  and  the 
sooner  this  question  is  determined  the  better  it  will  be  for 
all  parties. 

IL  No  motion  was  made  to  dismiss  the  appeal;  there- 
fore, for  all  purposes  of  this  case,  it  must  be  regarded  as 
3.  coirsTTia-    properly  in  the  court  below  when  the  motion  was 

takingprivate  determined.     While  this  is  true,  it  is  exceedinfifly 

DtoDCftv*  due 

process  of       doubtful  whether  the  riffht  to  appeal  existed.    It 

law:  Jury  ^  *^* 

^^i*  will  be  observed  that  the  trustees  found  that  the 

plaintiff  was  in  no  respect  damaged  by  the  construction  of 
the  drain  over  his  premises,  and  the  statute  provides  that  the 
decision  of  the  trustees  shall  be  <<  final,  except  as  to  the 
amount  of  damages,  if  any,  which  shall  be  awarded."  This 
contemplates  that  an  appeal  lies  only  in  case  damages  are 
awarded.  If  this  be  the  proper  construction  of  the  statute, 
it  is  in  conflict  with  section  9,  art.  1,  Const.,  which  provides 
that  the  <<  right  of  trial  by  jury  shall  remain  inviolate, 
*  •  *  "  and  "  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law."  The  assess- 
ment or  non-assessment  of  damages  by  the  trustees  cannot 
be  regarded  as  "  due  process  of  law,"  unless  the  right  of 
appeal  exists  to  a  tribunal  where  such  an  assessment  can  be 
made  by  a  constitutional  jury.  But  as  the  main  reliance  of 
counsel  for  the  appellee  is  based  upon  another  provision  of ,, 
the  constitution,  it  is  perhaps  better  that  our  decision  should  " 
be  grounded  on  it. 

III.     It  is  agreed  on  all  hands  that  private  property,  or 
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the  use  thereof,  cannot  be  taken  or  appropriated  for  private 

3. : :  purposes  without  the  consent  of  the  owner;  but 

lands^r^       It  may  be  taken  without  the  consent  of  the  owner 

Srlvate bene-    «  ,  ,.  •/•        u  •  i.  j 

t.  for  public  purposes,  if  such  owner  is  compensated 

therefor.  Tlie  contention  of  counsel  is  whether  the  statute 
contemplates  or  authorizes  the  construction  of  drains  for  a 
public  purpose,  or  for  the  private  use  and  benefit  of  the 
applicant.  Counsel  for  the  appellant  have  called  our  attention 
to  many  adjudged  cases,  in  which  it  is  claimed  that  questions 
like  that  in  the  case  at  bar  have  been  determined.  These 
cases  have  all  been  examined,  and  they  consist  of  two  classes. 
The  first  is  where  the  erection  of  dams  across  streams  of 
water  are  authorized  by  statute  for  the  purpose  of  creating 
water-power  to  propel  machinery  in  mills  and  manufactories; 
the  effect  of  such  dams  being  almost  invariably  to  cause  the 
water  to  flow  back  and  submerge  the  lands  of  others.  Such 
statutes  have  been  sustained  on  the  ground  of  public  necessity. 
They  were  first  enacted  prior  to  the  discovery  or  utilization  of 
steam,  and  there  was  no  power  other  than  that  of  animal  or 
water  that  was  known,  or  at  least  which  in  those  days  could 
be  economically  used,  for  the  purpose  of  procuring  food  and 
clothing.  The  establishment  of  mills  and  manufactories, 
therefore,  was  a  public  necessity,  as  well  as  a  private  benefit 
to  the  parties  who  constructed  them,  and  so  are  railroads, 
which  are  now  regarded  as  public  necessities.  This  being  so, 
the  power  to  invoke  the  right  of  eminent  domain  existed, 
and,  if  any  person  was  damaged  by  the  erection  of  such  dams, 
who  refused  to  accept  a  reasonable  compensation  for  the 
damage  suffered,  he  could  properly  be  compelled  to  do  so  in 
case  his  damages  were  assessed  by  a  jury.  But  if  such  stat- 
utes were  enacted  now  for  the  first  time,  it  is  possible,  if  not 
probable,  that  they  could  not  be  sustained.  (Gooley,  Const 
Lim.,664.) 

The  second  class  of  cases  to  which  counsel  have  called  our 
attention  is  where  swamp  or  overflowed  lands  have  been 
drained  by  ditches,  or  otherwise  reclaimed,  and  in  so  doing 
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drains  or  ditches  have  been  constructed,  nnder  the  provisions 
of  a  statute,  through  the  lands  of  others.  These  cases  are 
not  grounded  on  the  right  of  eminent  domain,  but  on  the 
police  power  inherent  in  the  state,  which,  broadly  but  not 
accurately  (if  this  can  be  done)  defined,  is  the  power  to  do 
whatever  may  be  regarded  as  being  for  the  interest  of  all  the 
people  of  the  state.  Such  definition  of  the  police  power  is 
sufficiently  accurate  for  the  purposes  of  the  case.  If  lands 
are  swamp,  marsh  or  wet,  disease  may  be  engendered,  the 
public  health  may  require  that  they  should  be  drained,  if 
necessary,  and  such  drain  may  be  constructed  through  the 
lands  of  others.  Such  a  statute  has  been  in  force  in  this 
state  for  several  years.  (Code,  §§  1217-1225  inclusive.)  It 
may  be  further  conceded,  for  the  purposes  of  this  case,  that 
if  land  is  swamp,  marsh  or  wet,  and  the  proper  cultivation 
thereof  so  requires,  it  may  be  drained  through  the  lands  of 
others,  provided  compensation  is  made  for  the  damages  sus- 
tained. There  are  well-considered  cases  which  hold  that  this 
may  be  constitutionally  dune  when  there  are  large  tracts  of 
such  land,  and  possibly  it  is  within  the  discretion  of  the  leg- 
islature to  determine  the  size  or  extent  of  the  tracts  that  may 
be  so  drained,  and  that  such  determination  is  conclusive. 
We,  howevc'*,  have  no  occasion  in  this  case  to  determine 
whether  such  a  statute  would  be  constitutional  or  not.  This 
case  is  materially  different  from  those  we  have  been  consider- 
ing. It  will  be  observed  that  the  statute  in  question  does  not 
contemplate  lands  which  are  swamp  or  wet,  but  that  any 
person  who  may  desire  to  do  so  may,  by  pursuing  the  stat- 
utory mode,  be  authorized  to  construct  a  drain  through  the 
land  of  another.  He  is  not  required  to  establish  that  what 
he  desires  is  reasonable  or  proper,  or  that  his  lands  are  swauip 
or  wet,  and  in  this  case  the  applicant  simply  stated  to  the 
trustees  that  he  desired  to  construct  a  drain  through  the 
plaintiff's  land.  It  is  true,  the  trustees  are  required  to 
determine,  it  may  be  assumed,  whether  the  drain  shall  be 
constructed,  but  it  does  not  in  terms  so  provide.     Conceding, 
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however,  that  the  drain  cannot  be  constracted  unless  it  is 
authorized  by  the  trustees,  if  thej  do  authorize  it,  their  con- 
clusion is  a  finalitj.  The  statute,  therefore,  provides  that 
the  trustees  have  the  power  to  finally  determine  that  one 
person  may  lawfully  enter  on  the  land  of  another,  and  dig 
up  the  soil,  lay  a  drain,  and  perpetually  maintain  it,  and,  in 
this  instance,  cause  the  water  passing  through  the  drain  to 
be  discharged  into  a  ditch  on  the  plain tijQT's  land,  which  he 
must  always  maintain,  for  the  reason  that  the  trustees 
ordered  that  the  plaintiff  <<  shall  not  in  any  manner  obstruct 
the  free  passage  of  water  through  said  ditch  or  the  outlet 
into  which  it  opens.'*  It  would  seem,  therefore,  that  the 
plaintiff  has  been  deprived  of  the  right  to  use  his  property 
as  he  deems  best,  and  that  a  burden  is  cast  upon  him  with- 
out a  trial  by  jury,  to  which  he  is  entitled  under  the  con* 
stitution. 

But  it  may  be  said  that  the  finding  of  the  trustees  is  final 
and  conclusive,  and  therefore  the  statute  is  constitutional, 
because  the  trustees  have  found  that  a  ditch  or  drain  is  neces- 
sary and  proper  for  the  proper  cultivation  of  such  lands; 
that  the  permanent  value  will  be  increased  thereby;  and  that 
it  is  necessary  in  order  to  drain  said  lands  and  adjacent  lands. 
But  it  seems  to  us  that  the  constitutionality  of  a  statute  does 
not  depend  upon  the  finding  of  the  trustees  in  a  particular 
case.  If  the  statute  is  unconstitutional,  it  is  void,  and  no 
valid  act  can  be  based  thereon.  But  the  trustees  have  not 
found  that  any  of  the  lands  are  swamp  or  wet,  and,  as  we 
understand,  the  primary  thought  in  their  finding  is  that  the 
proper  cultivation  of  the  lands  requires  that  the  drain  be 
constructed.  The  facts  upon  which  their  conclusion  is  based 
are  not  in  the  record.  "  It  may  be  for  the  public  benefit  that 
all  wild  lands  should  be  cultivated,  all  low  lands  drained,  all 
unsightly  places  beautified,  all  dilapidated  buildings  replaced 
by  new,  because  all  these  things  tend  to  give  an  aspect  of 
beauty,  thrift  and  comfort  to  the  country,  and  thereby  to 
invite  settlement,  increase  the  value  of  the  lands,  and  gratify 
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the  public  taste;  but  the  common  law  has  ne^er  sanctioned 
an  appropriation  of  property  based  on  these  considerations 
aloncy  and  some  further  element  must  therefore  be  involved 
before  the  appropriation  can  be  sanctioned  by  our  constitu- 
tions. The  reason  of  the  case,  and  the  settled  practice  of 
firee  governments,  must  be  our  guides  in  determining  what  is 
or  is  not  to  be  regarded  a  public  use."  (Oooley,  Const.  Lim., 
660.)  It  is  true  that  the  statute  does  not  contemplate  a 
taking  of  property  except  for  a  di*ain;  but  this  is  immaterial, 
for  it  is  nevertheless  a  taking,  for  one  person's  drain  rests  on 
the  land  of  another.  It  is  not  our  province  to  say  whether 
the  plaintiff  has  acted  as  a  good  neighbor  should.  This  he 
has  the  right  to  determine  for  himself. 

The  foregoing  views  are  in  accord  with  and  supported  by 
Bcmkhead  v.  Brown^  d5  Iowa,  640.  For  the  reasons  stated, 
we  feel  constrained  to  hold  that  the  first  section  of  chapter 
188,  Acts  Twentieth  General  Assembly,  is  unconstitutional 
and  void.  Affibhed. 

Beck,  J.,  dissenting. — I.  In  my  opinion,  the  statute 
referred  to  in  the  foregoing  opinion,  authorizing  the  con- 
struction of  tile  or  other  underground  drains  by  a  land- 
owner, for  draining  his  own  land  through  the  land  of  his 
neighbor,  is  not  in  conflict  with  any  constitutional  limitation, 
but  was  enacted  in  the  exercise  of  competent  legislative 
power.  It  cannot  be  denied  that  land  cannot  be  taken  from 
the  owner  for  strictly  private  purposes;  that  is,  no  one  for 
his  own  private  use  can  take  the  land  of  another.  But  I 
insist  that  the  statute  involved  in  this  case  authorizes  noth- 
ing of  the  kind;  that  it  does  not  provide  that  one  man  may 
take  another's  land  for  private  use.  How  can  it  be  said, 
when  the  land-owner  remains  in  the  uninterrupted  possession 
of  land,  and  enjoys  fully  all  its  profits,  when  his  title  is  not 
impaired  or  assailed,  and  when  no  injury  is  done  to  the  land, 
but  it  is  rather  improved  and  made  more  valuable  for  cultiva- 
tion by  the  construction  of  a  tile  drain  tlirongh  it,  that  the 
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land  is  taken  for  auy  purpose,  either  public  or  private?  In 
truth,  the  land  is  not  taken.  Every  right  and  benefit  which 
the  law  secures  to  the  land-owner  he  retains  to  the  fullest 
extent.  He  is  burdened  with  no  restriction  upon  his  prop- 
erty rights.  But  one  thing  does  the  law  forbid  him  to  do, 
viz.,  to  selfishly  obstruct  or  destroy  the  drain  constructed  by 
his  neighbor,  which  is  below  the  surface  of  the  ground,  and 
is  no  detriment  to  the  full  and  free  use  of  the  land  for  any 
purposes.  The  surface  of  the  land  may  be  disturbed,  and 
the  grass,  if  there  be  any,  to  some  extent  injured  by  digging 
a  small  ditch,  two  feet  wide,  more  or  less,  which,  after  the 
tile  is  laid,  is  filled  up.  The  statute  provides  for  compensa- 
tion for  such  injuries.  But  the  possession  of  the  land  is  not 
taken  when  the  ditch  is  made,  and  the  work  occupies  but  a 
brief  time,  after  which  the  land-owner  finds  it  improved  in 
productiveness  and  value. 

11.  The  authority  of  the  legislature  to  enact  the  statute 
in  question  is  supported  upon  these  considerations.  The 
citizen  holds  all  his  own  property,  subject  to  the  restriction 
that  it  shall  not  be  used  or  so  kept  as  to  interfere  with  the 
fullest  enjoyment  by  his  neighbor  of  his  property.  He 
cannot  compel  his  neighbor  to  maintain  a  marsh  or  incur 
great  expense  in  draining  it,  when  but  a  trifling  outlay  would 
be  sufficient  to  construct  a  drain  as  provided  by  the  statute 
in  question.  He  is  required  to  permit  his  own  property  to 
be  occupied  temporarily  for  the  purpose  of  preventing  loss 
to  his  neighbor.  I  need  not  refer  to  familiar  instances 
wherein  this  doctrine  is  applied.  It  is  the  duty  of  all  citizens 
to  promote  the  general  good  of  the  people  of  the  state,  and 
it  is  the  duty  of  the  state  to  provide  by  law  for  the  general 
welfare  and  prosperity.  Public  policy  demands  that  the 
agricultural  lands  of  the  state  shall  be  well  farmed  and 
drained,  so  that  the  utmost  extent  of  their  capability  for  the 
production  of  the  fruits  of  the  earth  may  be  realized.  The 
state,  in  the  exercise  of  its  police  authority,  may  enforce 
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BQch  demand  of  public  policy  for  the  public  good.  See 
Gooley,  Const.  Lim.,  707,  et  seq, 

III.  A  rule  of  the  common  law  forbids  the  owners  of 
property,  real  or  personal,  to  so  use  or  hold  it  that  it  works 
injury  to  anether.  The  foregoing  decision  of  the  majority 
of  the  court  supports  unthrifty  and  unneighborly  land-own- 
ers, who  will  not  drain  their  own  lands,  nor  permit  their 
neighbors  to  drain  theirs,  on  the  selfish  ground  that  their 
rights  of  property  will  thereby  be  involved.  I  am  sorry 
that  this  court  has  invoked  wholesome  doctrines  and  correct 
constitutional  restrictions,  which,  in  my  opinion,  are  not 
applicable  to  the  case,  to  establish  a  rule  which  will  operate 
harshly  upon  the  agricultural  interests  of  the  state,  by  retard  • 
ing  the  development  of  much  of  our  best  and  most  fertile 
lands,  and  will  put  it  in  the  power  of  the  selfish  and 
unthrifty  to  throw  insurmountable  obstacles  in  the  way  of 
good  farmers  who  desire  to  beautify  and  fertilize  their  farms 
by  turning  unsightly  marshes  or  wet  lands  into  productive 
fields. 

lY.  But,  should  it  be  held  that  the  land  is  taken  by  the 
person  constructing  a  tile  drain,  in  that  this  manner  of 
improving  lands  develops  the  agricultural  resources  of  the 
state,  the  great  source  and  the  wealth  of  our  people,  upon 
which  depends,  in  a  very  great  measure,  our  prosperity,  it 
is  a  public  purpose  for  which  private  property  may  be 
appropriated.  While  but  an  individual  in  a  single  case  may 
reap  the  benefits  which  come  from  the  profits  of  the  improve- 
ment of  his  land,  the  whole  state  is  indirectly  benefited  thereby* 
And,  in  view  of  the  fact  that  so  many  of  our  people  and 
such  large  quantity  of  our  lands  may  be  beneficially  affected 
by  such  improvements  made  by  individuals,  it  becomes  a 
public  purpose,  in  the  execution  of  which  all  the  people  of 
the  state  are  interested  and  largely  benefited.  I  am  clear  in 
the  opinion  that,  if  it  may  be  said  that  the  lands  involved  in 
this  case  were  taken^  it  is  for  a  public  purpose,  which 
authorizes  the  exercise,  on  the  part  of  the  state,  of  the  right 
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of  eminent  domain.  In  support  of  these  views  see  Great 
Falls  Manufacturing  Co,  v,  Femald^  47  N.  H.,  444. 
Other  cases  coald  be  cited  to  the  like  effect. 

Y.  The  statute  in  question  authorizes  the  construction  of 
"  tile  and  other  underground  drains.'^  The  language  of  the 
act,  and  the  universally  familiar  acquaintance  of  our  people 
with  the  uses  of  "  tile  and  underground  drains,"  justify  the 
conclusion  that  the  purpose  of  the  statute,  enacted  by  law- 
makers familiar  with  this  language  and  this  purpose,  is  to 
authorize  the  drainage  of  wet  lands.  <^  Tile  and  other  under- 
ground drains"  are  therefore  not  authorized  by  the  law 
except  the  land  be  wet,  and  it  is  not  to  be  presumed  that  the 
trustees  in  this  case  authorized  the  construction  of  the  drain 
except  upon  finding  that  the  land  was  wet,  and  for  that 
reason  the  drain  was  required  by  the  person  invoking  the 
action  of  the  trustees.  It  would  not  only  be  absurd,  but  con- 
trary to  presumptions  which  we  are  required  to  exercise,  to 
argue  that  this  person  may  have  desired  to  put  in  the  tile, 
and  the  trustees  may  have  authorized  it,  when  the  land  was 
not  wet  in  fact.  The  presumption  arises  that  the  trustees 
did  '  find  and  adjudicate  that  the  land  was  wet,  and  that 
the  claim  for  authority  to  construct  the  drain  was  authorized 
by  the  facts. 

VI.  If  the  trustees  erroneously  found  that  the  land  was 
wet,  when  in  fact  it  was  dry,  and  for  that  reason  a  drain  was 
not  authorized  by  the  statute,  the  law  provides  a*  way  for 
reviewing  and  correcting  the  erroneous  decision.  It  may  be 
that  the  trustees  cannot  acquire  jurisdiction  by  finding  con- 
trary to  the  facts;  but  it  is  not  alleged  or  claimed  in  this 
case  that  plaintiff's  land  which  he  desired  to  drain  is  not 
wet. 

VII.  Wet  lands  not  only  retard  cultivation,  but  are  the 
certain  source  of  malaria,  the  prolific  parent  of  disease.  This 
is  a  fact  known  to  all  men  in  all  ages,  which  the  law  pre- 
sumes without  proof,  and  of  which  the  courts  will  take  judi- 
cial notice  as  a  matter  of  common  knowledge  which  nobody 
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questions.  It  is  not  denied,  bat  admitted,  that  the  promo- 
tion of  public  health  and  the  prevention  of  disease  is  a 
public  purpose,  authorizing  the  exercise  of  the  right  of 
eminent  domain.  Drainage  tends  to  remove  disease  and 
attendant  evils.  It  is  therefore  a  public  purpose,  and  the 
legislature,  in  enacting  the  statute  in  question,  so  regarded 
it,  and  authorized  the  construction  of  ^<  tile  and  other  under* 
ground  drains,"  as  a  public  purpose.  It  was  not  deemed 
requisite  that  in  each  case,  when  it  should  be  proposed  to 
construct  tile  drains  in  wet  land,  it  should  be  determined 
that  the  public  health  would  be  promoted  thereby.  This  is 
a  fact  settled  by  universal  knowledge  and  admission,  and  is 
recognized  bj  the  legislature  and  the  courts  without  a  claim 
therefor  or  proof  thereof.  When  a  railroad  company  or  a 
mill-owner  is  seeking  to  enforce  the  right  of  eminent  domain, 
no  allegation  is  required  or  proof  demanded  to  the  effect 
that  these  works  are  demanded  by  the  public  wants  and 
necessities.  So  in  the  case  of  drains;  it  is  taken  by  the  leg- 
islature and  by  the  courts  as  a  conclusive  presumption  that 
their  construction  is  demanded  for  the  promotion  of  the 
public  health,  and  that,  therefore,  the  right  of  eminent 
domain  may  be  exercised  in  taking  land  for  their  construc- 
tion. The  whole  world  knows  that  they  are  promotive  of 
public  health  whenever  they  are  demanded  by  the  necessities 
of  agriculture.  This  the  legislature  recognized  in  enacting 
the  statute,  and  the  courts  cannot  question  it  when  called  on 
to  enforce  the  enactment. 

In  my  opinion  the  foregoing  decision  is  based  upon  the 
misapplication  of  familiar  principles  of  the  law,  and  the 
failure  to  recognize  others  equally  familiar. 
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BOITSOHBB   v.    ShITH  BT  AL. 

1.  Fablio  Lands:  homestead  entrt:  coktetangb  to  wife,  andbt 

HKIl  TO  HUSBAND:  BZBICPTION  FROH    HIS  DEBTS.      PlaintilF  WBB  the 

owner  of  eighty  acres  of  land,  which  he  acqaired  ander  the  statute  of 
the  United  States  secaring  homesteads  to  actual  settlers  on  the  public 
domain.  Under  said  statnte,  the  land  was  exempt  from  his  debts.  Bat, 
for  the  purpose  of  more  perfectly  securini?  the  homeatead,  according^  to 
the  mistaken  belief  of  his  wife,  and  to  give  her  a  greater  sense  of 
security,  he  conveyed  the  land  to  her.  Afterwards  she  reconveyed  it  to 
him.  This  was  all  done  without  any  fraudulent  purpose,  and  without 
any  valuable  consideration  in  either  case.  Held  that,  these  transactions 
did  not  destroy  the  exemption  created  by  the  United  States  statute,  and 
that  the  whole  tract,  and  not  only  the  forty  acres  on  which  they  lived, 
continued  lo  be  exempt  from  his  debts.  (BiUler  v.  Nelson,  72  Iowa, 
732,  distinguished.) 

Ajppeal  from  Cherokee  District  Court — Hon.  0.  H.  Lewis, 

Judge. 

Tuesday,  Deoembeb  20. 

Action  to  restrain  defendants  from  selling  eighty  acres  of 
land  upon  execution.  A  temporary  injunction  was  allowed, 
which  was  made  perpetual,  after  a  demurrer  to  a  reply  to 
defendant's  answer  was  overruled;  the  defendants  standing 
upon  their  demurrer.     They  now  appeal. 

JF.  C.  Herrick^  for  appellants. 

J.  D.  F.  Smithy  for  appellee. 

Bbok,  J. — I.  The  plaintiff's  petition  shows  that  he  is  the 
owner  of  eighty  acres  of  land,  which  he  acquired  under  the 
statute  of  the  United  States  securing  homesteads  to  actual 
settlers  on  the  public  domain.  One  of  the  defendants  obtained 
a  judgment  against  him  upon  an  indebtedness  contracted 
before  the  patent  for  the  land  was  issued  to  plaintiff  by  the 
United  States  government.  An  execution  was  issued  upon 
the  judgment,  and  was  placed  in  the  hands  of  another  defend- 
ant, the  sheriff  of  the  county,  who  had  levied  upon  the  land. 
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and  advertised  it  for  sale,  and  will  sell  it  anless  restrained  by 
an  injunction. 

The  defendants,  in  their  answer,  admit  the  allegations  of 
the  petition  reciting  the  foregoing  matters,  bat  in  avoidance 
thereof  allege  that,  after  the  patent  for  the  land  was  issued, 
the  plaintiff  conveyed  by  warranty  deed  one-half  of  it, 
described  according  to  the  government  survey,  to  Johannah 
Bouscher,  and  afterwards  conveyed  the  other  half  of  the  land 
in  the  same  manner  to  the  sative  person,  who,  to  secure  a  part 
of  the  purchase-money,  executed  to  plaintiff  a  mortgage 
upon  all  of  the  land.  Afterwards  plaintiff's  grantee  recon- 
vened the  whole  tract  to  him,  and  he  entered  satisfaction  of 
tlie  mortgage  upon  the  record.  Upon  these  facts,  defendants 
claim  that  the  exemption  under  the  United  States  statute 
became  extinguished,  and  the^  forty  acres  of  land  not  actually 
occupied  as  a  homestead  by  plaintiff  is  subject  to  the  judg- 
ment. They  admit  that  the  forty  acres  so  occupied  are  not 
subject  to  sale  on  the  execution,  and  make  no  claim  to  the 
contrary. 

To  the  answer,  plaintiff  filed  a  reply  in  the  following  lan- 
guage: "The  plaintiff,  for  reply  to  defendants* answer,  states 
that  the  conveyance  of  said  land,  copies  of  which  are  attached 
to  defendants'  answer,  were  made  by  plaintiff  to  Johannah 
Bouscher,  but  avers  that  the  said  Johannah  Bouscher,  named 
in  said  deed,  is  the  wife  of  plaintiff,  and  has  been  such  since 
the  month  of  August,  1870;  that  plaintiff  and  said  Johannah 
took  possession  of  said  land  in  the  month  of  June,  1872, 
under  the  act  of  congress  approved  May  20,  1862,  and 
entitled  <  An  act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,'  built  a  house  thereon,  and  have  had  a 
continuous  residence  on  the  same  from  the  month  of  June, 
1872,  and  now  reside  on  said  land;  that  the  said  Johannah 
is  a  very  nervous  woman,  and  a  person  given  to  finding  fault 
with  plaintiff's  management  of  his  business  affairs,  and  at 
various  times  prior  to  the  execution  of  said  instruments — 
copies  of  which  are  attached  to  the  defendants'  answer — 
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insisted  on  plaintiff  placing  the  title  to  said  land  in  her  namo, 
that  she  and  her  children  might  not  come  to  want;  that  the 
said  Johannah's  importunities  were  so  constant,  harassing 
and  annoying  to  plaintiff  that  plaintiff  conld  not  enjoy  that 
peace  and  quiet  at  his  home  that  he  was  entitled  to,  and,  for 
the  purpose  of  allaying  the  said  Johannah's  fears  in  that 
respect,  did  execute  the  instruments — copies  of  which  are 
attached  to  defendants'  answer— conveying  said  lands  to  said 
Johannah;  that  said  instruments  were  all  executed  without 
any  consideration  whatever  therefor;  that  there  was  no  money 
paid  by  said  Johannah  in  consideration  of  the  execution  of 
said  deeds,  and  none  received  by  plaintiff  in  consideration 
thereof;  that  the  mortgage  referred  to  in  defendants'  answer 
plaintiff  exacted  of  said  Johannah  for  the  purpose  of  keep- 
ing said  Johannah  from  incumbering  or  conveying  away  any 
portion  of  said  land  while  said  title  to  said  land  stood  in  said 
Johannah's  name;  that  the  note  described  in  said  mortgage 
was  immediately  destroyed  by  plaintiff,  and  no  part  of  the 
same  was  ever  paid;  that  said  Johannah,  about  the  month  of 
December,  1885,  concluded  that  all  of  her  apprehensions  of 
plaintiff's  inability  to  properly  manage  his  business,  and  con- 
trol and  take  care  of  his  property,  were  without  foundation, 
and  that  it  was  her  duty  to  reconvey  said  land  to  plaintiff, 
and,  in  pursuance  thereof,  did  execute  the  deed  of  said  land 
to  plaintiff,  on  the  2d  day  of  January,  1886, — a  copy 
•of  which  is  attached  to  defendants'  answer;  that  no  con- 
sideration whatever  was  paid  by  plaintiff  to  said  Johannah 
for  the  reconveyance  of  said  land  from  her  to  the  plaintiff; 
that  plaintiff's  residence  on  said  land  has  been  continuous, 
open,  and  notorious  since  the  month  of  June,  1873,  up  to 
and  including  the  present  time;  that  it  is  now  his  homestead, 
and  always  has  been  his  homestead,  under  said  act  of  con- 
gress above  referred  to  in  this  reply." 

To  this  reply  defendants  interpose  a  general  demurrer, 
which  was  overruled,  and,  standing  on  their   pleadings,  a 
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decree  was  rendered  against  them,  granting  the  relief  sought 
by  the  petition. 

II.  The  statate  of  the  United  States  secures  to  every  per- 
son who  is  the  head  of  a  family,  or  is  over  twenty-one  years 
of  age,  and  is  a  citizen  of  the  United  States,  or  has  declared 
his  intention  to  become  a  citizen,  the  right  to  enter  not  more 
than  160  acres  of  the  public  land  upon  the  payment  of  noth- 
ing more  than  certain  fees  prescribed  by  the  act,  and  to 
receive  a  patent  therefor,  upon  the  condition  of  actual  resi- 
dence thereon,  and  cultivation  thereof,  for  the  period  of  five 
years.  Upon  the  death  of  the  person  making  the  entry 
before  the  patent  is  issued,  his  widow,  heirs  or  devisees  shall 
be  entitled  to  receive  the  patent.  It  is  provided  that  no  lands 
acquired  under  the  provisions  of  the  act  '^  shall  in  any  event 
become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor."  (See  Rev.  St.  U.  S.,  §§ 
2289-2296.)  Counsel  for  defendant,  in  effect,  admits  that,  if 
plaintiff  had  not  conveyed  the  land  to  his  wife,  it  would  have 
been  exempt  from  the  judgment  involved  in  the  case,  under 
the  United  States  statute;  but  insists  that  the  conveyance  by 
her  had  the  effect  to  remove  the  exemption  provided  by  that 
statute,  and  subject  the  land,  except  that  part  exempt  under 
the  homestead  laws  of  this  state,  to  defendants'  judgment. 
He  bases  this  position  upon  Butler  v.  NeUon^  72  lowa^ 
732,  which  holds  that  the  conveyance  of  the  homestead  without 
consideration,  and  in  fraud  of  creditors,  and  the  reconvey- 
ance, remove  the  exemption  in  favor  of  the  homestead  pro- 
vided by  the  statute  of  the  state,  and  the  land  becomes  sub- 
ject to  the  execution  for  debts  existing  before  the  reconvey- 
ance. If  our  own  statute  is  alone  to*  be  considered,  the  case 
is  not  applicable  to  the  facts  before  us.  In  that  case,  the 
conveyance  of  the  homestead  was  to  a  stranger,  to  defraud 
creditors.  In  this  case,  the  conveyance  was  not  fraudulent; 
was  made  to  the  wife  of  plaintiff  to  preserve  and  protect  the 
homestead,  as  she,  and  probably  plaintiff,  believed;  and  was 
reconveyed  to  plaintiff*  for  the  same  purpose.     The  wife,  as 
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is  shown  by  the  reply,  received  the  property  to  be  held  as  a 
homestead.  She,  under  our  statute,  could  hold  the  title  to 
the  homestead  as  weU  as  he,  and  it  would  still  possess  a  home- 
stead character,  and  be  so  exempt. 

Nothing  of  the  kind  appeared  in  the  other  case,  but 
defendants,  in  effect,  admit  that,  under  our  statute,  plaintiff, 
by  the  conveyance  and  the  reconveyance,  did  not  forfeit  his 
homestead  right  to  forty  acres  occupied  as  a  homestead,  the 
quantity  limiting  a  homestead  under  the  laws  of  Iowa;  for 
they  expressly  aver  that  they  make  no  claim  to  or  attempt  to 
enforce  the  judgment  against  that  part  of  the  land.  But 
they  insist  that  the  homestead  right  under  the  statute  of  the 
United  States  is  defeated  by  the  conveyance  and  reconvey- 
ance. In  our  opinion  these  acts  have  no  such  effect.  If  we 
are  correct  in  this  position, — of  which  we  entertain  no 
doubt, — the  whole  of  the  eighty  acres  is  exempt  Our  con- 
clusion on  this  point  is  based  upon  these  grounds:  The  stat- 
ute of  the  United  States  which  we  have  under  consideration 
is  intended  to  secure  homesteads  to  the  citizens.  The  title 
of  the  original  act  declares  that  purpose,  and  the  lands 
acquired  under  it  are  designated  as  homesteads.  (See  Kev. 
St.  U.  S.,  §§  2288-2294.)  A  homestead  is  "the home  or  seat 
of  a  family."  An  unmarried  man  may  have  a  home  and  a 
homestead  under  this  statute;  but  homes  commonly  are 
occupied  by  a  family,  consisting  of  at  least  a  husband  and 
wife.  The  purpose  of  the  statute  clearly  is  to  secure  the 
home  to  such  a  family;  not,  of  course,  exclusively,  but  such 
a  family  is  surely  within  the  contemplation  of  the  statute. 
It  is  secured  for  the  benefit  of  the  wife  as  well  as  of  the  bus- 
band.  It  cannot  be  doubted  that  the  wife  may  enter  a  home- 
stead and  receive  a  patent  therefor.  The  provisions  of  the 
statute,  which  we  have  above  stated,  securing  the  homestead 
to  the  widow,  heirs,  and  devisees  of  the  person  entering  it, 
unmistakably  show  that  the  purpose  of  congress  was  by  the 
enactment  to  secure  to  the  husband,  wife,  children,  and  even 
devisees,  of  the  citizen  entering  the  land,  the  right  to  occupy 


DECEMBER  TERM,  1887.  615 

Bocueher  t.  Smith  et  al. 

it  as  a  home.     Now,  the  reply  assailed  by  the  demurrer  shows 

that  the  coayeyaQce  and  reconveyance  of  the  land  in  question 

to  and  by  the  wife  was  to  secure  and  retain  the  homestead  to 

the  wife  and  children  of  plaintiff.     These  acts  were,  in  effect, 

in  harmony   with   the   United   States   homestead   statutes. 

They  were  honest,  though  probably  mistaken,  efforts  to  that 

end.     It  would  surely  be  illogical,  if  not  absurd,  to  say  that 

the  acts  would  defeat  the  bounty  of  congress,  when  they  are 

in  accord  with  its  purpose,  and  intended  to  secure  that  very 

bounty.     It  is,  indeed,  absurd  to  say  that  the  act  of  congress 

speaks  this  language:     <<This  land  is  given  to  the  husband 

for  the  benefit  of  himself,  wife  and  family.     It  could  have 

been  given  to  the  wife  for  the  same  purpose.     It  is  to  be 

occupied  by  the  husband,  wife,  and  family  for  a  home,  and 

shall  be  exempt  from  all  debts  contracted  before  the  patent 

issues.     But  if,  for  the  purpose  of  securing  this  object,  the 

husband  conveys  it  to  the  wife  after  the  patent  issues,  then 

it  shall  not  be  held  for  the  benefit  of  the  family,  but  shall  be 

subject  to  all  debts  of  the  husband  contracted  before  the 

patent  issued."     This  is  the  position  of  defendants'  counsel, 

and  its  statement  is  its  best  and  most  effective  refutation. 

As  we  have  said,  counsel  for  defendant  in  effect  conceded, 

what  we  have  never  heard  doubted,  that  it  is  incompetent  for 

congress  to  provide  for  the  exemption   of  the   homestead 

bestowed  by  its  bounty  from  debts  contracted  before  the 

patent  issued.     The  question  is  not  in  the  case,  and  we  need 

not,  therefore,  consider  it. 

Affirmed. 
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2  «ifl 


Thbj    State  ,v.    Beok. 

1.  Oriminal  Praotioe:  ohanob  of  tbnub:  conflictino  affida-tits: 
DisoRBTiON  OF  COURT.  An  application  for  a  change  of  venue  in  a  crim- 
inal case,  on  account  of  the  prejadice  of  the  judge  and  of  the  people  of 
the  the  county,  is  addressed  to  the  discretion  of  the  court,  (see  cases  cited 
in  opinion.)  and  where  the  affidavits  of  the  defendant  and  of  the  state 
were  conflicting,  held  that  this  ooart  could  not  interfere  with  the  over- 
ruling of  the  application. 


2.  ;  svtdrncb:  DisoiiARaB  of  one  jointly  indicted:  convic- 

tion OF  OTHBB8.  Although  this  court  held  that  the  evidence  against 
one  jointly  indicted  with  defendant,  but  tried  separately,  was  not  suffi- 
cient to  sustain  a  judgment  of  conviction,  yet  there  was  other  evidence 
against  the  defendant,  the  weight  of  which  was  for  the  juiy,  and  held 
that  there  was  no  such  wdnt  of  evidence  in  this  case  as  to  justify  this 
court  in  interfering  witb  the  verdict. 

3. :   :  thalT  cbimb    was  comicittbd    by  another.    A 

defendant  on  a  criminal  charge  has  a  right  to  prove,  if  he  can,  that  the 
crime  was  committed  by  another,  but  not  merely  that  it  might  have 
been  committed  by  another;  and  so,  an  offer  to  prove  that  such  other 
person  was  in  the  community  on  the  night  of  the  crime  was  properly 
excluded,  as  was,  also,  an  offer  to  prove  that  the  person  assailed  after- 
wards expressed  the  belief  that  such  other  person  was  one  of  the  assail- 
ants, and  that  a  description  given  by  the  assailed,  the  next  morning 
after  the  assault,  of  one  of  the  persons  who  assaulted  him,  corresponded 
with  such  other  person. 

Appeal  from  Wright  District  Court. 
Tuesday,  Dsoembeb  20. 

The  defendant  was  convicted  of  the  crime  of  assaalt  with 
intent  to  rob,  and  sentenced  to  a  term  of  imprisonment  in 
the  penitentiary.     He  appeals. 

i>.  O.  Filklns  and  J.  F,  Martin^  for  appellant. 

A,  J.  Baker,  Attorney-general,  for  the  State. 

Reed,  J. — I.     The  defendant  filed  a  petition  for  a  change 
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of  venae,  on  the  ground  of  the  alleged  prejudice  of  the  judge 

of  the  district  court,  and  of  excitement  and  prei- 

l.  CBIMIKAIi  '  J-      J 

c^u^Tot  u^i<^  ^^  ^1^®  inhabitants  of  the  coqnty  against 
flfc"t?ug*lSffl-  ^i"^-  But  the  petition  was  overruled.  The 
cretion  of""  application  was  supported  by  the  aflSdavita  of  a 
^^'^  large  number  of  inhabitants  of  the  county,  and 

the  district  attorney  filed  the  affidavits  of  a  number  of  citi- 
zens in  resistance.  The  affidavits  in  support  of  the  applica- 
tion tended  to  show  the  existence  of  some  degree  of  excite- 
ment with  reference  to  the  case  among  the  people  of  the 
county,  while  those  in  resistance  tended  to  prove  that  no 
prejudice  existed  which  would  prevent  the  defendant  from 
having  a  fair  trial  in  the  county.  The  application  was 
addressed  to  the  discretion  of  the  court,  (State  v.  Oatrander^ 
18  Iowa,  435;  State  v.  BoBSy  21  Id.,  467;  State  v.  Per- 
igOj  70  Id.,  657.)  and  we  cannot  say  that  the  district 
court  abused  the  discretion  with  which  it  is  clothed.  Defend- 
ant's witnesses  testified  that  in  their  opinion  there  did  exist 
such  prejudice  and  excitement  in  the  county  that  he  could 
not  have  a  fair  trial,  while  those  for  the  state  testified  to  a 
contrary  opinion.  No  fact  is  proven  from  which  we  can  con- 
clude that  the  opinion  of  the  witnesses  for  the  defendant  is 
entitled  to  any  greater  weight  than  that  of  those  for  the  state. 
In  such  cases  we  will  not  disturb  the  finding  of  the  trial  court. 
II.  Defendant  was  jointly  indicted  with  one  Daniel  Camp- 
bell, but  the  parties  were  tried  separately.     Campbell  was 

tried  at  a  former  term,  and  convicted;  but,  on 
deuce:  dis-      appeal  to  this  court,  wc  held  that  the  evidence 

cliaive  of  one    ,.,        ,  ^     ,  ,.  ,        ,  , 

joiniTy  in-       did  uot  suDDort  the  verdict,  and,  when  the  canse 

dieted:  con-  '^^  ' 

otSera  °'  ^^  remanded,  it  was  dismissed  as  to  Campbell 
on  the  motion  of  the  district  attorney.  It  is  now 
insisted  that  the  evidence  which  tends  to  connect  the  defend- 
ant with  the  commission  of  the  ofiense  is  no  stronger  than 
that  against  Campbell.  It  is  true  that  the  witness  Myers 
(the  person  on  whom  the  assault  is  alleged  to  have  been  com- 
mitted) was  no  more  certain  on  this  trial  as  to  the  identity 
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of  the  persons  who  committed  the  crime  than  he  was  on  the 
trial  of  Campbell;  and,  if  the  verdict  rested  alone  on  his  tes- 
timony, it  probably  could  not  be  sustained.  Bat  while  he 
did  not  undertake  to  identify  with  certainty  the  defendant  as 
one  of  the  assailants,  his  evidence  proved  the  commission  of 
the  crime,  and  the  state  introdnced  the  evidence  of  other  wit- 
nesses which  tended  to  prove  certain  admissions  by  the  defend* 
ant  to  the  effect  that  he  was  concerned  in  the  commission  of 
the  offense.  The  question  as  to  the  credit  which  should  be 
given  to  the  testimony  of  those  witnesses  was  for  the  jury. 
If  they  were  credible,  the  jury  was  warranted  in  convict- 
ing the  defendant  on  their  testimony,  and  the  verdict  implies 
that  they  believed  them  to  be  credible.  We  cannot  interfere 
with  their  finding. 

III.     The  witness  Myers  admitted  on  cross-examination 
that  soon  after  the  crime  was  committed  he  was  shown  a 

3. . .  photograph  of  one  Perry  Wolf,  and  that  he  then 

ws«  com-^  expressed  the  opinion  that  Wolf  was  one  of  the 
another.  persons  who  assaulted  him.  He  also  admitted 
that  he  afterwards  frequently  expressed  the  same  opinion. 
Defendant  offered  to  prove  by  another  witness  that  Wolf  was 
in  the  neighborhood  at  about  the  time  the  crime  was  com- 
mitted, but  the  evidence  was  excluded.  Defendant  clearly 
had  the  right  to  prove,  if  he  could,  that  the  crime  was  com- 
mitted by  another.  But  it  would  avail  him  nothing  to  prove 
merely  that  some  other  person  might  have  committed  it,  and 
that  was  all  the  excluded  evidence  would  have  tended  to 
prove.  The  persons  who  committed  the  crime  were  masked 
at  the  time,  and  Myers  was  not  able  to  identity  them.  Tiie 
belief  afterwards  expressed  by  him  that  Wolf  was  one  of  the 
party  was  not  evidence  of  that  fact,  so  that,  if  the  excluded 
evidence  had  been  admitted,  the  whole  question  would  have 
rested  on  the  fact  that  Wolf  was  in  the  neighborhood  at  the 
time.  But  that  fact  alone  has  no  tendency  to  prove  that  he  was 
concerned  in  the  commission  of  the  offense.  That  the  evi- 
deuce  was  rightly  excluded  there  can  be  no  question.     It  was 
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also  proven  that  Myers,  the  next  morning  after  the  crime  was 
committed,  gave  a  description  of  one  of  the  men  engaged  in 
it,  and  defendant  offered  to  prove  that  Wolf  answered  that 
description;  bat  the  evidence  was  excluded,  and  we  think 
rightly.  The  question  was  asked  with  reference  to  the 
description  given  by  Myers  the  day  after  the  occurrence.  That 
description,  however,  was  not  evidence  of  the  appearance  of 
the  men,  but  as  to  that  fact  it  was  mere  hearsay,  so  that,  if 
defendant  had  been  permitted  to  ask  it,  the  answer  would 
not  have  proven  any  fact  that  would  have  been  material. 
Complaint  is  made  of  some  of  the  instructions;  but  without 
setting  them  out,  we  deem  it  sufficient  to  say  that  they 
appear  correct. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 

Affismbd. 


Thk  State  v.  CouBTNBr. 


1.  statutes:  rbpaal  by  implication.    Where  there  are  two  statutes 

on  the  same  subject,  and  the  latter  one  contains  all  the  provisions  of  the 
former,  and  also  new  provisions,  imposin^r  different  duties,  rights  and 
penalties,  the  latter  operates  as  a  repeal  of  the  former,  although  it  con- 
tains no  repealing  clause. 

2.  Intoxicating  Liquors:  law  in  fobce  as  to  pharmacists:  bond 

AND  PERMIT.  Chap.  83,  Laws  of  1886,  is  a  complete  scheme  within 
iteelf,  and  contains  all  the  law  intended,  after  its  enactment,  to  he  in 
force  in  relation  to  the  sale  by  pharmacists  of  intoxicating  liquors,  and 
by  implication  repeals  all  prior  statutes  in  respect  thereto;  and  held 
that,  under  said  act,  pharmacists  are  not  required  to  give  bonds  in  order 
to  procure  permits  to  sell  liquors  for  the  purpose  named  in  said  statute, 
and  that  such  permits  are  not  by  law  limited  to  one  year  from  their  date. 
[Beck,  J.,  diaaenting,] 

Appeal  from  Dallas  District  Court — Hon.  O.  B.  Ayrbs, 

Judge. 

Tuesday,  Deoembeb  20. 

Action  in  equity  to  enjoin  the  defendant  from  keeping  a 
place  for  the  sale  of  intoxicating  liquors  contrary  to  law,  on 
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the  ground  that  a  nuisance  was  thereby  created.     A  tempor- 
ary injunction  was  granted,  and  both  parties  appeal. 

D.  W.  Wooden^  County-attorney^  0.  W.  Jackson  and  H. 
H.  Cardell^  for  plaintiff. 

Shortley  <&  Cardell^  for  defendant. 

Seevebs,  J. — I.  The  defendant  pleaded  that  he  is  a  phar- 
macist) and  that  he  has  been  duly  registered  as  such  for  sev- 
eral years,  and  that  he  has  been  conducting  a  pharmacy  or 
drugstore  on  the  premises  described  in  the  petition,  and  that 
his  certificate  of  registration  is  in  full  force;  but  he  admits 
he  filed  no  bond  with  the  auditor  of  the  county.  He  admits 
that  he  sold  intoxicating  liquors,  and  the  same  were  at  all 
times  kept  for  sale  by  him,  and  states  that  any  and  all  sales 
thereof  were  made  for  the  actual  necessities  of  medicine,  and 
in  good  faith,  under  the  authority  of  a  permit  granted  to 
him  by  the  board  of  supervisors  of  Dallas  county  on  the 
3d  day  of  May,  1886.  A  copy  of  the  permit  is  attached  to 
and  made  a  part  of  the  petition.  On  its  face,  the  permit 
shows  that  the  defendant  is  a  registered  pharmacist,  and  that 
he  was  granted  permission  to  sell  intoxicating  liquors  for 
medical  purposes  only,  as  is  provided  in  chapter  83,  Laws 
1886,  without  limit  as  to  time.  The  plaintift'  demurred  to 
the  answer,  on  the  grounds — Firsts  that  no  bond  had  been 
filed;  and,  second^  that  more  than  one  year  had  expired  since 
the  permit  was  issued,  and  the  board,  under  the  statute,  had 
no  power  to  grant  a  permit  for  a  longer  period  than  one  year. 
The  court  overruled  the  demurrer  as  to  the  first,  and  sus- 
tained it  as  to  the  second  ground. 

II.  Section  1526  of  the  Code  provides  that  any  citizen 
of  the  stat€,  except  hotel-keepers,  keepers  of  saloons,  eating- 
houses,  grocery-keepers  and  confectioners,  can  sell  intoxicat- 
ing liquors  for  medicinal,  mechanical,  culinary  and  sacra- 
mental purposes,  provided  a  permit  is  obtained  from  the 
board  of  supervisors.     Before  the  permit  can  be  granted,  the 
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applicant  is  required  to  produce  a  certificate,  signed  by  a 
majority  of  the  legal  electors  of  the  township,  town  or  ward, 
that  he  is  a  citizen  of  the  state,  that  he  is  of  good  moral 
character,  and  that  they  believe  him  to  be  a  proper  person  to 
buy  and  sell  intoxicating  liquors.  (Code,  §  1527.)  Section 
1528  provides  that  the  applicant  shall  file  a  bond  with  cer- 
tain specified  conditions.  It  is  further  provided  that  a  day 
shall  be  set  for  the  hearing  of  the  application,  and  that 
notice  thereof  shall  be  given  by  publication  in  a  newspaper; 
and  cause  can  be  shown  against  the  granting  of  such  permit, 
and  the  board  can  refuse  to  grant  it  if,  from  the  wants  of  the 
locality,  and  the  number  of  permits  already  granted,  it 
would  not  be  necessary  and  proper  for  the  accommodation  of 
the  neighborhood  to  grant  an  additional  permit.  But,  if 
granted,  it  cannot  remain  in  effect  for  a  longer  period  than 
one  year.  (Code,  §§  1529,  1530.)  Such  are  the  provisions 
of  the  law  which  were  in  force  when  chapter  75,  Acts  18th 
General  Assembly,  regulating  the  sale  of  medicines  and 
poisons,  was  enacted.  This  statute,  it  is  sufficient  to  say, 
authorized  registered  pharmacists  to  sell  intoxicating  liquors 
for  medical  purposes  only.  Whether,  under  this  statute,  a 
pharmacist  is  required  to  obtain  a  permit,  as  under  the  Code, 
is  at  least  doubtful.  But  the  doubt  was  removed  when  chap- 
ter 143,  Acts  20th  General  Assembly,  was  passed,  as  it  is 
held  in  State  v.  Busellj  67  Iowa,  61G,  that  the  provisions  of 
said  chapter  75  were  repealed  by  implication  by  said  chapter 
143.  The  opinion  in  State  v.  Bissell  was  filed  in  Decem- 
ber 1885,  and  the  twenty-first  general  assembly  convened  in 
the  following  January,  and  during  its  session  chapter  83  of 
the  acts  of  1886  was  passed,  ^o  reference  is  made  in  this 
act  to  chapter  143,  construed  by  this  court  in  the  Bissell 
Casey  in  which  it  was  held  that  section  8  of  chapter  75  was 
repealed  by  implication;  and  chapter  83  formally  repeals  sec- 
tion 8  of  chapter  75,  and  enacts  a  substitute  therefor,  which 
provides  that  registered  pharmacists  have  the  ^<  sole  right  to 
keep  and  sell,  under  such  regulations  as  have  been  or  may  be 
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established         *         *         *  by  the  commissioners  of 

pharmacy,  ♦  ♦  ♦  intoxicating  liquors  for  the 
actual  necessities  of  medicine  only,  bnt  a  permit  mast  be 
obtained  from  the  board  of  supervisors."  "  In  order  to 
secure  such  permit  and  shipping  permit,"  the  pharmacist 
must  present  a  petition,  signed  by  at  least  one-fourth  of  the 
free-holders  of  the  township,  town  or  ward  wherein  the  boa- 
iness  is  located,  certifying  that  the  pharmacist  applying  for 
the  permit  is  a  person  of  good  moral  character,  is  not  a 
minor,  and  for  six  months  last  preceding  has  been  conduct- 
ing a  pharmacy  as  proprietor  in  such  township,  town  or  ward, 
and  they  believe  him  to  be  a  proper  person  to  buy  and  sell 
intoxicating  liquors  for  the  purposes  of  this  act.  The  board 
being  satisfied  that  '<  all  the  provisions  of  the  law  have  been 
complied  with,"  a  permit  shall  be  issued.  The  material 
question  is,  what  is  meant  by  "  all  the  provisions  of  the  law 
have  been  complied  with?"  Does  this  mean  all  the  laws  or 
statutes  in  the  Code,  or  simply  the  provisions  of  law  con- 
tained in  chapter  83,  and  statutes  amended  thereby? 

It  is  apparent  that  the  provision  that  the  board,  before 
granting  the  permit,  shall  be  satisfied  that  all  the  <<  provis- 
ions of  the  law  have  been  complied  with,"  does  not  refer  to 
the  Code,  because  it  provides  that  the  bond  shall  be  filed 
before  the  hearing  takes  place  before  the  board,  and  there  is 
no  reference  made  to  a  bond  in  chapter  83;  and  this  is  true 
as  to  the  petition  or  certificate  that  must  be  procured  by  the 
applicant,  for  the  reason  that  the  Code  requires  such  certifi- 
cate to  be  signed  by  a  majority  of  the  electors  of  the  town- 
ship, town  or  ward,  and  another  and  different  provision  is 
contained  in  chapter  83,  as  it  is  therein  provided  that  the 
petition  shall  be  signed  by  one-fourtli  of  the  free-holders  hav- 
ing the  qualification  of  electors  in  the  township,  town  or 
ward.  Nor  can  such  provision  refer  to  the  hearing  before 
the  board  provided  in  the  Code,  for  the  reason  that  such  pro- 
vision is  substantially  re-enacted  in  chapter  83,  except  that 
the  board  is  not  authorized  to  take  into  consideration  the 
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want  of  the  locality,  and  the  number  of  permits  granted; 
therefore  the  board  cannot  refuse  the  permit  for  such  reason. 
So  that  it  seems  to  us  such  chapter  contains  all  the  provis- 
ions of  law  in  relation  to  pharmacists,  and  what  they  must 
do  in  order  to  obtain  a  permit;  and  that  said  chapter  is  full 
and  complete,  and  was  intended,  in  the  respect  mentioned, 
to  take  the  place  of  the  provisions  of  the  Code.      "While 
chapter  83  does  not  in  terms  repeal  any  provisions  of  the 
Code,  and  repeals  by  implication  are  not  favored,  yet,  where 
there  are  two  statutes  on  the  same  subject,  and  the  last  one 
contains  all  the  provisions  of  the  first,  and  also  new  provis- 
ions are  imposed,  and  different  duties,  rights  and  penalties 
prescribed,  the  latter  operates  as  a  repeal  of  the  first  statute, 
although  it  contains  no  repealing  clause;  [U.  S.  v.  Ty7ien^ 
11  Wall.,  88;)  and  if  two  statutes  are  not  in  terms  repug- 
nant or  inconsistent,  if  the  latter  statute  is  intended  to  pre- 
scribe the  only  rule  which  should  govern  the  case,  it  will  be 
construed  as  repealing  the  earlier  act,  {State  v.   Mayor  of 
Jersey  City^  40  N.  J.,  Law,  267.)     Now,  it  must  be  remem- 
bered that  there  is  no  provision  of  the  Code  which  refers  to 
pharmacists.     The  first  act  on  this  subject  is  chapter  75, 
Laws  1880,  and  whether,  under  its  provisions  and  the  Code 
combined,  a  pharmacist  was  compelled  to  obtain  a  permit 
in  order  to  sell  intoxicating  liquors  for  medical  purposes 
only,  is,  as  we  have  said,  doubtful.     If,  however,  it  was  not, 
such  provision  was  repealed  by  a  subsequent  act,  as  we  have 
stated.     Tlie  effect  of  the  decision  in  the  Bisaell  Case  was 
that  pharmacists  under  the  laws  then  in  force  were  compelled 
to  obtain  permits  in  the  same  manner,  and  were  subject  to 
the  same  penalties,  as  any  other  person  who  was  authorized 
to  obtain  a  permit. 

It  must  be  presumed  that  the  enactment  of  chapter  88, 
Twenty-first  General  Assembly,  which  makes  independent, 
distinct  and  different  provisions  in  relation  to  pharmacists, 
was  intended  as  a  complete  scheme  of  itself.  It  was  intended 
to,  and  does,  make  clear  and  well-defined  distinctions,  and 
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properly  so,  between  pharmacists  who  can  sell  intoxicating 
liqnors  for  medicine  only,  and  other  persons  who  may  pro- 
cure permits  for  other  purposes.  Of  course,  if  the  phar- 
macist sells  such  liquors  for  other  purposes,  the  permit 
affords  him  no  protection  against  the  penalties  provided  in 
the  Code  and  subsequent  statutes.  If  it  had  been  intended 
that  pharmacists  should  give  a  bond,  it  would  have  been  so 
provided;  and  such  is  true  as  to  the  time  the  permit  should 
continue,  if  it  was  intended  to  limit  it.  The  district  court 
thought  the  statute  made  a  distinction  between  the  bond  and 
the  length  of  time  the  permit  should  continue,  but  we  are 
unable  to  concur  in  this  view.  The  latter  statute,  it  seems 
to  us,  places  both  on  the  same  plane,  because,  as  to  both, 
chapter  83  must  be  regarded  as  a  complete  scheme  in  and  of 
itself. 

Therefore,  on  the  plaintiff's  appeal,  the  judgment  of  the 
district  court  is  af&rmed,  and,  on  the  defendant's  appeal, 

Revkbsed. 

Beck,  J.,  (dissenting,)  In  my  opinion,  the  law  of  the 
Code,  chapter  6,  title  11,  and  chapter  83,  Acts  Twenty-first 
General  Assembly,  so  far  as  they  relate  to  permissions  to  be 
allowed  by  the  boards  of  supervisors  for  the  sale  of  intoxi- 
cating liquors,  are  in  parti  materia^  and  are  to  be  inter- 
preted and  construed  together.  Code,  §  1623,  a  part  of  the 
statute  first  referred  to,  forbids  the  sale  of  these  liqnors 
except  under  permission  to  be  given  by  the  boards  of  super- 
visors as  therein  prescribed.  By  this  statute,  the  power  to 
issue  the  permissions  is  conterred  upon  the  board ;  and  the 
proceedings  to  obtain  them,  and  the  time  for  which  they  may 
be  held,  are  prescribed.  A  bond  is  to  be  given  by  the  appli- 
cant for  a  permission  which  expires  in  one  year.  All  per- 
sons entitled  to  secure  permission  stand  on  the  same  footing, 
and  are  subject  to  the  same  conditions  and  restrictions. 
Chapter  83,  Acts  Twenty-first  General  Assembly,  bestows 
upon   pharmacists  the  exclusive  right  to  sell   intoxicating 
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liquors  for  the  purpose  of  medicine,  and  requires  some  differ- 
ent proceedings,  or  proceedings  differing  in  detail,  for  pro- 
curing permits.  But  nothing  in  the  statute,  in  express 
words,  authorizes  permits  to  issue  without  bonds,  or  to  be  of 
force  for  more  than  one  year.  It  operates,  in  my  opinion, 
as  a  modification  of  the  prior  statute,  only  in  particulars 
expressly  prescribed.  It  in  no  sense  repeals  any  of  the  pro- 
visions of  such  statute,  all  of  which  remain  in  full  force. 
No  such  repeal  can  be  implied.  The  statutes  being  in  pari 
materiay  we  are  required  to  construe  them  together,  and  sup- 
port all  provisions  in  the  first  which  are  not  expressly  or  by 
implication  repealed,  or  which  are  not  inconsistent  or  in  con- 
flict with  the  later  statute.  Now,  there  is  no  difficulty  in 
giving  full  force  to  the  last  statute,  and  supporting  the  pro- 
visions of  the  other,  requiring  bonds  to  be  given,  and  the 
permit  to  expire  in  one  year.  I  can  conceive  of  no  reason 
why  dealers  in  liquors  for  lawful  purposes  should  hold  per- 
mits on  different  conditions.  I  do  not  understand  why  one 
should  hold  a  permit  without  a  bond  for  an  indefinite  term, 
and  the  other  should  give  bond,  and  hold  the  permit  for  no 
longer  time  than  one  year.  I  do  not  believe  the  legislature 
intended  any  such  thing.  All  diflBculty  in  the  case  vanishes 
when  we  remember  that  these  statutes  are  in  pari  materia^ 
and  apply  the  familiar  rules  of  the  law  for  the  construction 
of  statutes  in  such  cases. 
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The  State  v.  Cloughly. 

1.  Intoxioating  Liquors:  nuisanpe:  phabmact:  evedehcb.  Id  a 
prosecution  for  nuieance  against  a  pharmacist,  nnder  the  prohibitory 
liquor  law,  there  was  evidence  tendin^c  to  show  at  least  one 
sale  of  liquor  before  the  date  of  the  pharmacist's  permit  to  sell, 
and  other  sales,  after  the  date  of  the  permit,  which  were  not  for  the  act- 
ual necessities  of  medicine.  Held  that  under  this  evidence  this  court 
could  not  say  that  a  verdict  of  guilty  .was  not  supported  by  the  evidence. 


2. 


:  beer:  intoxicating  qualities:  bubdbn  of  proof.    Beer 

is  included  by  the  statute  among  intoxicating  liquors;  and  where,  upon 
a  call  for  beer,  a  pharmacist  f^ells  liquor  to  a  customer,  he  has  the  bur- 
den to  prove  that  it  was  not  intoxicating,  if  he  so  claims. 


3. 


:  bale  by  pharmacist:  prescription  by  physician.    If  it 

be  conceded  that  a  practicing  physician  may  lawfully  dispense  intoxicat- 
ing liquors  to  a  patient  in  the  course  of  his  practice,  such  right  would 
not  extend  to  the  sale  by  him,  as  a  pharmacist,  of  such  liquors  to  one 
who  is  not  his  patient,  and  for  whose  maladies  he  has  not  prescribed  the 
liquors. 


4. 


— :  :  LAWFULNESS  OF  BALES!  BUBDEN    OF    PROOF.     Where 

sales  of  intoxicating  liquors  in  a  pharmacy  are  proved,  the  burden  is  on 
the  pharmacist  to  show  that  they  were  lawful;  prohibition  being  the 
rule,  and  the  privilege  of  selling  for  special  purposes  being  in  the  nature 
of  an  exception. 


5. 


: :  DRINKING  ON  PREinsES:  BYiDENCB.    lu  this  case,  the 

court  instructed  that,  if  it  was  proved  that  persons  drank  intoxicating 
liquors  in  defendant's  pharmacy,  that  fact  would  be  presumptive  evi- 
dence that  the  liquors  had  been  unlawfolly  sold  or  given  to  the  parties  by 
defendant-    Held  correct,  under  Chap.  83,  Laws  of  1886. 


Apjpeaiyrom  Audubon  District  Oov/rt — Hon.  H.  E,  DebmbRi 

Judge. 

Wednesday,  Dboembeb  21. 

The  defendant  was  convicted  of  the  crime  of  nuisanee  by 
the  verdict  of  a  jury,  and  the  court  pronounced  judgnaent 
imposing  upon  him  a  fine  of  $500. 

John,  M.  Griggs  and  Theo.  F.  Myera^  for  appellant. 


A,  J.  Baker ^  Attorrvey -general^  for  the  State. 
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Rbxd,  J. — It  is  charged  in  the  indictment  that  defendant 
kept  a  bnilding  and  place  in  which  he  kept  intoxicating 
liquors,  with  the  intent  to  sell  the  same  contrary  to  law,  and 
in  which  he  sold  liqnors  contrary  to  law.  The  indictment 
was  entered  on  the  27th  day  of  Aagnst,  1886,  and  it  alleged 
that  the  offense  was  committed  on  the  1st  day  of  that  month. 
The  defendant  is  the  proprietor  of  a  drag  store.  He  is  also  a 
registered  pharmacist;  and  on  the  9th  day  of  Jane,  1886,  the 
board  of  supervisors  of  the  county  issned  him  a  permit  to 
buy  and  sell  intoxicating  liquors  for  <<  the  actual  necessities 
of  medicine." 

I.  It  is  first  insisted  that  the  verdict  is  not  supported  by 
the  evidence.  There  was  evidence,  however,  which  tended 
1.  urroxicAT-  ^  prove  at  least  one  sale  of  whisky  in  defend- 
iuteance:^*"'  a^t's  drug  Store  before  the  date  of  his  permit.  It 
evidenced'  is  true  that  the  sale  was  not  made  by  defendant 
iu  person,  but  the  jury  might  well  have  found  that  it  was 
made  from  his  stock,  and  by  a  clerk  in  his  employ.  At  that 
time  defendant  had  no  autliority  to  sell  liquors  for  any  pur- 
pose. The  sale  was  unlawful,  and  the  jury  might  have  found 
from  the  evidence  that  it  was  made  by  the  clerk  in  the  ordin- 
ary course  of  his  employment.  There  was  also  evidence 
which  tended  to  prove  numerous  sales  after  the  permit  was 
granted,  some  of  which  the  jury  might  have  found  were  not 
for  ^^the  actual  necessities  of  medicine."  It  was  proven  that 
on  one  occasion  a  person  applied  to  defendant  to  purchase  a 

j^ :beer:  ^^**^®   of  beer,,  and    that    defendant    sold    and 

!l!SuuiSfl°*  delivered  to  him  a  bottle  of  liquor  which  had  the 
proot"*  ^  appearance  of  beer.  The  customer,  who  was 
examined  as  a  witness  on  the  trial,  was  not  able  to  testify 
with  certainty  that  the  liquor  in  the  bottle  was  beer.  It  is 
insisted  that  there  was  not  sufficient  evidence  either  as  to 
the  kind  of  liquor  sold,  or  that  it  was  intoxicating.  As  the 
defendant,  by  delivering  it  to  the  customer  in  answer  to  his 
request  for  beer,  represented  it  to  be  that  kind  of  liquor,  the 
presumption  as  against  him  is  that  it  was  beer,  and  the  stat- 
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ate  classes  beer  as  an  intoxicatlDg  liqnor.  (Chap.  8,  Acts 
Twentieth  General  Assembly.)  If  there  are  kinds  of  beer 
not  in  fact  intoxicating,  the  burden  was  on  defendant  to  show 
that  the  beer  in  question  was  of  that  kind,  if  he  claimed  such 
to  be  the  fact.  It  is  clear  that  we  ought  not  to  disturb  the 
judgment  on  this  ground. 

II.  Defendant  offered  to  prove  that  he  is  a  practicing  phy- 
sician, and  that  he  was  engaged  in  the  general  practice  of  his 
a :  sale    profession  at  the  time  of  the  transactions  in  ques- 

c6t :  pre-        tiou.     His  counsel  stated,  when  this  offer  was 

•criptlon  by 

physidau.  made,  that  he  would  follow  it  with  proof  that  the 
sales  in  question  were  made  by  him  in  the  course  of  his  prac- 
tice as  a  physician ;  but  the  evidence  was  excluded.  It  may 
be  conceded,  for  the  purpose  of  the  case,  that  a  physician  who, 
in  the  course  of  his  practice,  should  iind  that  his  patient 
required  intoxicating  liquors,  might  lawfully  dispense  such 
liquors  to  him.  That,  however,  does  not  appear  to  have  been 
the  character  of  the  transaction  in  question.  The  liquors 
were  dispensed,  not  upon  the  judgment  of  the  physician  as 
to  the  needs  of  his  patients,  but  upon  the  demands  of  the 
customers;  that  is,  they  did  not  apply  to  defendant  for  med- 
ical treatment  of  their  diseases,  and  leave  it  to  him  to  deter- 
mine what  remedies  should  be  administered,  but  determined 
for  themselves  that  whisky  or  beer  was  the  proper  remedy  for 
their  maladies,  and  applied  to  him  to  supply  it.  The  trans- 
actions on  his  part  were  commercial,  rather  than  profes- 
sional. 

III.  The  district  court  instructed  the  jury  that,  on  proof 
of  the  sale  of  intoxicating  liquors  in  defendant's  place  of  busi- 
^ . .  ness,  the  burden  would  be  on  him  to  prove  that 

saiM^^bunicn  t^®  sales  were  la\^'ful.     The  instruction  is  right, 
proo .         r£^^  g^j^  ^j.  intoxicating  liquors  is  forbidden  by 

the  statute.  It  permits  the  sale,  however,  for  special  pur- 
poses, by  persons  holding  permits  to  sell  for  those  purposes. 
The  privilege  of  selling  for  those  purposes  is  in  the  nature  of 
an   exception;   prohibition    being  the   rule  of  the  statute. 
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Defendant  claims  that  bis  sales  were  within  the  exception,  and 

the  harden  is  on  him  to  prove  that  fact.    (1  Qreenl.  Ev.,  §  79.) 

lY.     The  court  also  directed  the  jury  that,  if  it  was  proven 

that  persons  drank  intoxicating  liquors  in  defendant's  phar- 

5  . .  macj,  that  fact  would  be  presumptive  evidence 

pre^i^^:e°i-  ^^^^  ^^^  liquors  BO  drank  had  been  unlawfully 
denee.  ^j^  ^^  given  to  the  party  by  defendant.     It  is 

expressly  provided  by  Chap.  83,  Acts  Twenty-first  Greneral 
Assembly,  that  the  fact  of  drinking  intoxicating  liquors  in 
the  place  of  business  of  a  registered  pharmacist  shall  be 
regarded  as  presumptive  evidence  of  the  unlawful  sale  of  the 
liquors. 

We  have  found  no  error  in  the  record.  Affibmbd. 


The  Ohioaoo,  Bublinoton  &  Quinoy  R'y  Co.  v.  Thb  Bub- 

LiNGTON  &  Mississippi  Elbvatob  Co. 

1.  Iiease;  action  for  rent:  pleadinq.  Action  upon  a  contract  for  the 
lent  of  an  elevator.  The  contract  provided  that  certain  payments 
ahould  be  made  ont  of  the  gross  receipts  of  the  elevator  before  any  rent 
i^ould  be  payable,  and  the  petition  did  not  allege  that  anything  was 
left  of  the  gross  receipts  after  making  such  payments.  Held  that  the 
petition  was  bad  on  demnrrer. 

Appeal  from  De%  Moines  District  Court — Hon.  Chablbs 

H.  Phelps,  Judge. 

Wednesday,  Becembeb  21. 

AonoN  to  recover  upon  a  contract  for  rent  of  land  reserved 
therein.  A  demurrer  to  the  petition  was  sustained.  From 
this  ruling  plaintiff  appeals. 

J.  TF.  Blythe  and  Thomas  Hedge^  Jr.^  for  appellant. 

Newman  dk  BlaJce^  for  appellee. 

Beck,  J. — I.  The  contract  upon  which  the  action  is  based 
was  entered  into  between  plaintiff  and  Benjamin  D.  Brown. 
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The  petition  alleges  that  defeudaut  became  boand  to  perform 
the  covenants  of  the  contract  assumed  by  Brown.  It  is  alleged 
that  certain  rent  is  due  plaintiff  under  the  contract,  to  recover 
which  this  action  is  brought. 

It  becomes  necessary,  for  a  proper  understanding  of  the 
case,  to  state  with  sufficient  particularity  some  of  the  coven- 
ants therein,  and  to  quote  all  others.  The  lease  is  divided 
into  sections,  numbered  consecutively,  which  affords  a  con- 
venient means  of  referring  to  the  covenants  of  the  respective 
parties:  (1)  The  plaintiff  leases  to  Bfown,  for  the  rent 
reserved  in  the  contract,  certain  land  in  the  city  of  Burling- 
ton, particularly  described,  for  the  term  of  eighteen  years. 
(2)  Brown  agrees  to  build  thereon  an  elevator,  of  the  capacity 
of  400,000  bushels  of  grain,  to  be  constructed  in  the  manner 
and  according  to  plans  specified.  (3)  The  third  section  pre- 
scribes the  charges  to  be  made  for  handling  grain.  (4) 
Brown  agrees  to  handle  promptly  all  grain  brought  to  the 
elevator  by  plaintiff*,  who  is  obliged  to  switch  cars  bringing 
the  grain  with  reasonable  dispatch.  (5)  Grain  brought  to 
the  elevator  is  to  be  shipped  therefrom  by  plaintiff's  road, 
unless  it  be  found  expedient  to  ship  by  the  river.  (6)  The 
plaintiff,  any  time  after  two  years,  shall  have  the  right  to 
purchase  the  elevator  and  the  machinery  therein,  "  paying 
therefor  a  sum  which  shall  not  exceed  its  value  as  a  btructure 
merely,  and  in  ascertaining  such  value  no  accoant  shall  be 
taken  of  its  commercial  value,  nor  any  other  clement  of  value 
it  may  have,  except  as  a  mere  structure."  The  method  of 
ascertaining  the  value,  and  other  matters,  are  prescribed,  which 
need  not  be  more  particularly  referred  to  here.  (7)  In  case 
Brown  or  his  successors  wish  to  dispose  of  the  elevator,  it 
shall  be  first  offered  to  plaintiff.  (8)  Sections  8  and  9  are 
in  the  following  language:  "  Sec.  8.  The  said  second  party 
further  agrees  to  keep  accurate  books  of  account  of  the  busi- 
ness transacted  by  him,  which  shall  at  all  times  be  open  to 
the  inspection  of  the  vice-president  of  the  first  party,  or  any 
person  duly  authorized  by  him.     Such  books  of  account  shall 
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show  the  annual  net  profits  accraing  to  said  second  party 
from  the  operation  of  said  elevator,  which  net  profits  shall 
be  determined  as  follows,  to- wit:  From  the  gross  receipts 
of  said  elevator  business  there  shall  be  deducted — Firsts  all 
current  operating  expenses,  including  reasonable  salaries  of 
officers  and  men  employed  by  said  second  party,  and  daily 
occurring  repairs:  second^  all  taxes  and  insurance  paid  by 
said  second  party  upon  the  building  and  leased  premises  and 
appurtenances;  thirds  a  salary  of  two  thousand  five  hundred 
dollars  ($2  500)  per  annum  to  the  manager  of  the  said  eleva- 
tor; fourth^  all  general  or  extraordinary  repairs  on  the  eleva- 
tor building  or  tracks  therein,  and  on  the  premises  hereby 
leased,  and  tracks  and  other  appurtenances  thereon ;  fiflkj 
six  per  cent  interest  per  annum  on  the  amount  herein  fixed 
as  the  value  of  the  premises,  and  the  tracks  thereon  hereby 
leased  to  said  second  party,  and  also  six  per  cent  interest  per 
annum  upon  the  cost  of  any  additional  tracks  or  improvements 
made  by  said  first  party  for  elevator  purposes  on  the  said 
demised  premises,  which  interest  shall  be  paid  to  the  first 
party  yearly  as  rentals;  sioothj  six  per  cent  interest  per  annum 
on  the  cost  of  the  elevator  and  appurtenances,  and  upon  the 
cost  of  all  extensions  and  enlargements  of  the  same,  which 
interest  shall  be  paid  to  the  second  party  yearly.  The  bal- 
ance of  the  gross  receipts  remaining  after  the  above  pay- 
ments have  been  made  shall  be  divided  between  the  first  and 
second  parties  as  follows:  The  second  party  shall  retain  ten 
thousand  dollars,  if  said  balances  shall  amount  to  that  sum 
during  any  year;  if  it  does  not  amount  to  that  sum  during  any 
year,  then  the  said  second  party  is  to  retain  all  of  the  said  bal- 
ance. All  of  said  balance  above  ten  thousand  dollars,  and  up 
to  twenty  thousand  dollars,  each  year,  shall  be  paid  to  the  first 
party.  All  of  said  balance  above  twenty  thousand  dollars 
earned  in  any  year  shall  be  divided  equally  between  the  first 
and  second  parties.  Sec.  9.  All  of  the  foregoing  payments 
of  said  first  party,  on  account  of  the  said  balance,  shall  be 
additional  rental  for  the  premises  herein  described."     (10) 


_i 
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The  plaintiff  agrees  that,  so  far  as  it  may  legally  do  so,  it 
will  give  the  other  party  preference  of  all  grain  controlled 
by  it,  and  will  give  as  good  rates  before  shipments  as  are 
given  to  any  other  parties  under  similar  conditions  and  cir- 
cumstances. (11)  Section  11  prescribes  the  charges  to  be 
made  by  plaiatiff  for  switching.  Other  stipulations  of  the 
contract  need  not  be  recited. 

The  petition  does  not  aver  that,  after  the  payments  pro- 
vided for  in  paragraphs  1,  2,  8  and  4  of  the  eighth  section, 
any  sum  remained  in  the  hands  of  the  defendant.  The 
demurrer  is  based  upon  the  ground  that,  under  the  contract, 
plaintiff  is  entitled  to  receive  and  recover  nothing  unless  a 
balance  remains  in  the  hands  of  defendant  after  the  payments 
required  by  these  paragraphs  are  made,  and,  as  no  such  baU 
ance  is  shown  or  averred,  the  petition  fails  to  present  a  cause 
of  action  against  defendant. 

II.  In  our  opinion,  the  demurrer  was  rightly  sustained. 
The  language  and  form  of  the  contract  unmistakably  indi- 
cate the  purposes  of  the  payments  to  be  made  out  of  the  earn- 
ings of  the  elevator,  and  their  order.  Those  contemplated 
in  paragraphs  1,  2,  3  and  4  of  section  8  are  to  be  made  before 
those  provided  for  in  the  following  paragraphs.  The  order  of 
enumeration  of  these  payments  settles  their  order  of  priority. 
The  reason  of  these  provisions  of  the  contract  is  quite  plain. 
The  defendant  depended  largely,  if  not  wholly,  upon  the 
business  brought  to  it  by  plaintiff  for  its  income,  and  the 
plaintiff  became  bound  by  the  agreement  to  furnish  defend- 
ant all  the  grain  transported  to  Burlington  over  its  road.  A 
failure  to  perform  this  obligation  would  largely  diminish  the 
income  of  defendant.  The  elevator  could  not  be  operated 
successfully  unless  the  expenses  contemplated  in  the  para- 
graph above  referred  to  were  first  paid  out  of  its  earnings. 
The  plaintiff,  by  the  terms  of  the  contract,  became  interested 
in  the  successful  prosecution  of  the  business  done  at  the 
elevator.  These  considerations,  doubtless,  induced  the  pro- 
visions requiring  expenses  of  opex'ating  it  to  be  first  paid  out 


DECEMBEE  TERM,  1887.  633 

Kuhn  T.  GostatMm. 

of  its  earnings,  and  support  the  construction  we  give  to  the 
contract. 

III.  Coausel  for  the  plaintiff  insist  that,  as  the  pay- 
ments to  be  made  to  it  under  the  contract  were  in  fact  rent, 
and  were  so  denominated  in  the  instrument,  the  law  will  pre- 
sume defendant's  obligation  to  pay  it,  but  no  such  presump- 
tion will  arise  against  the  language  and  the  plain  interpreta- 
tion of  the  contract.  It  is  entirely  competent  for  a  landlord 
to  stipulate  that  the  rent  he  receives  shall  be  contingent  upon 
the  income  of  the  tenant  from  the  demised  premises.  The 
leasing  of  farm  lands  upon  the  shares,  or  for  cash  rent,  to  be 
determined  by  the  quantity  of  grain  raised,  and  sometimes 
by  its  price,  is  a  common  way  of  renting,  under  which  the 
rent  to  be  received  by  the  landlord  is  contingent  upon  the 
success  of  the  tenant  in  raising  crops.  Leasing  of  land  in 
this  way  is  somewhat  like  the  contract  of  the  parties  sought 
to  be  enforced  in  this  action. 

In  our  opinion,  the  judgment  of  the  district  court  ought 
to  be  Affibhbd. 


Kuhn  v.  Gdstafson. 

1.  Fraudolent  Conveyance  of  Goods:  verdict:  bvidbhoib  and 
INSTRUCTIONS.  The  verdict  of  the  jary,  that  plaintifiTs  purchase  of  a 
stock  of  goods  from  her  father  was  not  in  fraud  of  creditors,  held  suffi- 
ciently supported  by  the  evidence,  and  not  against  the  instructions  of 
the  court. 

2.  :  SALE  BY  ONE  REFUSING  TO  PAT  DEBTS.     The  Sale  of  all  his 

property  subject  to  execution  by  one  who  refuses  to  pay  his  debts  is  a 
badge  of  fraud,  bat  it  cannot  be  said,  as  matter  of  law,  that  a  convey- 
ance so  made  is  fraudulent,  since  it  might  be  made  with  no  fraudulent 
intent. 

3.   :  EVIDENCE  OF  MOTIVE:  AMOUNT  OF  IMPBNDINO  FINE.     Where 

it  was  nhown  that  one  charged  with  the  fraudulent  conveyance  of  his 
property  had  been  convicted  of  a  crime  two  days  before  the  sale,  and 
that  he  was  fined  $100  upon  such  conviction  the  day  after  the  sale,  held 
that  an  offer  to  prove  that,  under  the  law,  the  fine  might  have  been 
|5,000,  was  properly  excluded. 
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4.  Appeal:  practice:  bbrob  not  callbd  to  attention  of  trial 

COURT.  In  the  midsi:  of  the  trial,  plaintiff  obtained  leave  to  file  an 
amendment,  but  negrlected  to  file  it.  Afterwards  he  offered  evidence  to 
support  the  averments  of  the  proposed  amendmenti  which  the  court, 
supposing:  the  amendment  to  have  been  filed,  admitted  against  defend- 
ant's objection.  Held  that,  as  defendant  failed  to  caU  the  attention  of 
the  court  to  the  fact  that  the  amendment  had  not  been  filed,  as  a  reason 
for  r^ecting  or  striking  out  the  evidence,  an  objection  to  the  evidenoe 
on  that  ground  could  not  be  urged  for  the  first  time  in  this  court. 

5.  Evidence:  apparently  incompetent:  exclusion  of.   The  ezcla- 

sion  of  evidoDce  which  is  apparently  incompetent  will  not  be  regarded 
as  error  on  appeal,  unless  the  party  offering  it  shows,  in  the  trial  courts 
how  in  his  opinion  it  will  become  competent  and  material.  (Compare 
cases  cited  in  opinion.) 

Appeal  from  Webster  District  Cowrt — Hon.  S,  M.  Weaver, 

Judge. 

Wednesday,  I>boembeb  21. 

Action  ta  recover  the  value  of  a  stock  of  goods  which  the 
plaintiff  claims  belonged  to  her,  and  which  the  defendant 
took  possession  of  as  a  sheriff  under  certain  writs  of  attach- 
ment as  the  property  of  Rody  Allen,  the  plaintiff's  father. 
The  defendant  pleaded  that  plaintiff  purchased,  and  that  said 
Allen  sold  her,  the  goods  for  the  purpose  of  defrauding  his 
creditors.  Trial  by  jury,  verdict  for  the  plaintiff,  and  judg- 
ment.    The  defendant  appeals. 

Wright  <Sb  Farrellj  for  appellant. 

DoUiver  c&  Moore^  for  appellee. 

Seevers,  J. — It  is  claimed  that  the  verdict  is  against  the 

weight  of  the  evidence  and  the  instructions  of  the  court,  and 

1.  FRAUDu-      '^^^  several  of  the  instructions  are  objected  to. 

anc^e'of  po^sl  ^ ^'  ^^^®  ^^^  ^^  record  and  argument  of  couu- 

Xence  aiicf^**   8^1,  and  deem  it  sufficient  to  say  that  we  cannot 

Tis  ructons.    j^terfere  with  the  verdict  on  the  grounds  that  it 

is  not  supported  by  the  evidence  or  is  against  the  instrnc- 

tions  of  the  court.     The  material  question  submitted  to  the 
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jury  was  whether  the  sale  of  the  goods  was  fraudaleat.  Tiie 
burden  of  this  issue  was  on  the  defendant,  and  that  the  evi- 
dence tends  to  show  fraud  must  be  conceded;  but  its  suffi- 
ciency was  a  question  for  the  jury,  and,  at  most,  it  may  be 
said  that  different  minds  might  reach  different  conclusions  in 
relation  thereto.  It  is  by  no  means  certain  that  the  sale  was 
of  a  fraudulent  character.  Counsel  concede  that  the  instruc- 
tions are  correct  as  abstract  questions  of  law;  but  their  con- 
tention is  that  they  are  not  applicable  to  the  facts  in  this 
case.  In  this  view  we  do  not  concur,  but,  on  the  contrary, 
think  they  fully,  fairly  and  correctly  submit  to  the  jury  all 
controverted  questions  in  the  case.  We  do  not  deem  it  nec- 
essary to  set  out  the  instructions,  or  do  more  than,  in  this 
general  way,  indicate  our  view  in  relation  thereto.  An 
instruction  was  asked  and  refused,  which,  in  substance,  states 
that  if  Allen  conveyed  all  his  property  liable  to  execution, 
^ .  g^j^    and  did  not  pay  his  debts,  such  sale  is  fraudulent 

iM^to^pay"*"    ^^  ^^^  P^^^y  *°^i  ^^  ^^®  plaintiff  had  knowledge 
debts.  ^f  g^^j^  facts,  they  must  find  for  the  defendant. 

This  instruction  was  correctly  refused,  because  the  law  is 
otherwise.  It  has  never  been  held,  we  think,  that  a  sale  of 
all  a  person's  property,  and  a  refusal  to  pay  his  debts,  consti- 
tutes fraud.  That  it  is  a  badge  of  fraud  is  conceded;  but  the 
instruction  asked  goes  much  further  than  this,  and  omits  the 
element  of  fraudulent  intent. 

II.  The  defendant  introduced  evidence  tending  to  show 
that  Allen  was  indicted  in  January,  18S6,  in  the  federal  court, 
^ .  g^.    for  selling  intoxicating  liquors  without  having 

ttveTamoimt   paid  the  tax  imposed  by  the  laws  of  the  United 
u^^iupeu  ug    g{.^|.gg.  ^^^  ^i^ig  indictment  was  pending  at  the 

time  the  plaintiff  purchased  the  goods.  The  defendant  fur- 
ther proved  that,  on  the  day  succeeding  the  sale,  Allen  was 
lined  $100,  and  costs,  by  the  federal  court.  The  defendant 
offered  to  introduce  in  evidence  the  statute  of  the  United 
States  prescribing  the  penalty  for  such  offense,  which  may  be 
a  fine  not  exceeding  $5,000,  nor  less  than  $100.     This  evi. 
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dence  was  objected  to,  and  the  objection  sustained.  Connsel 
claim  the  court  erred  in  so  holding,  because  the  fact  that  so 
large  a  fine  may  be  imposed  has  a  tendency  to  show  that  the 
sale  was  made  to  aFoid  its  payment.  But  as  the  defendant 
introduced  evidence  showing  that  Allen  was  convicted  two 
days  before  the  sale,  and  that  he  was  fined  as  above  stated 
afterwards,  no  possible  prejudice  could  have  resulted  from  the 
rulings  of  the  court.  The  jury  knew  that  Alien  had  been 
convicted  of  a  crime,  and  that  punishment  would  follow. 
Besides  this,  the  statute  is  the  law  of  the  land,  which  every 
one  is  presumed  to  know.  It  cannot  be  regarded  as  a  fact, 
nor  did  it  tend  to  prove  a  fact. 

III.     When  this   action  was   commenced,   the   plaintiff 

attached  to.  and   made  a  part  of  the  petition,  a  bill  of  par- 

I.  appral:       ticulars  of  the  goods  seized  by  the  defendant  for 

poriiot  called  which  a  recovcrv  was  asked.     Durina:  the  proar- 

to attention  ^     ,  .   ,     .  ,.     ,         ,      ,  , 

ox  trial  court,  ress  of  the  trial,  it  was  disclosed  that  there 
were  other  goods  taken,  and  thereupon  the  plaintiff  sought 
and  obtained  leave  to  amend  the  petition,  so  as  to  base  a 
right  to  recover  for  the  goods  last  referred  to,  and  introduced 
evidence  to  support  such  claim,  which  evidence  was  objected 
to,  but  the  objection  was  overruled.  This  is  said  to  be  erron- 
eous, because  in  fact  no  such  amendment  was  filed;  and  it 
does  not  aflirmatively  appear  that  it  was.  The  ruling  of  the 
court  was  based  on  the  ground  that  an  amendment  had  been 
filed,  and  the  trial  proceeded  accordingly.  We  are  inclined 
to  think  that  counsel  understood  that  an  amendment  was 
filed;  but  whether  this  is  so  or  not  is  immaterial.  Counsel 
knew  the  ground  on  which  the  court  made  the  ruling,  and 
we  think  they  should  have  called  the  attention  of  the  court 
to  the  fact  that  the  proper  amendment  was  not  filed,  and 
therefore  asked  the  court  to  strike  out  the  evidence;  and,  as 
this  was  not  done,  the  defendant  cannot  raise  the  objection 
that  no  amended  petition  was  filed  for  the  first  time  in  this 
court.  We  desire  to  say  that  the  verdict  was  in  the  nature 
of  a  special  verdict,  and  that  we  are  inclined  to  think  the 
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defendaat  was  in  no  respect  prejudiced  by  the  ruling,  con- 
ceding it  to  be  erroneous. 

IV.  The  defendant  asked  a  witness  the  following  ques- 
tion: "Did  you  have  a  conversation  with  R.  Allen,  in  Fort 
5.  evidbncb:    Dodge,  on  the  21st  day  of  June,  1886,— 4he  day 

arei 
>mpi 
lusl< 


fiwo*m^^^^^     :  that  R.  Allen  had  his  trial  in  the  federal  court 
exdusTonoL  *  ^^  p^^^  DodgeP     An  objection  to  this  question 

was  sustained,  upon  what  ground  we  are  not  advised.  Appel- 
lant claims  it  was  competent  and  material  to  show  that 
Allen  sold  the  goods  for  the  purpose  of  defrauding  his  cred- 
itors, and  that  it  was  competent  to  prove  this  fact  by  his 
declarations  made  when  the  plaintiff  was  not  present.  Con- 
ceding this  to  be  so,  we  do  not  know  that  such  evidence  was 
expected  to  be  elicited.  The  declarations  of  Allen  were  not 
competent  against  the  plaintiff,  and  therefore  we  think  coun- 
sel should  have  disclosed  what  they  expected  to  prove,  or 
have  framed  the  question  so  as  to  indicate  on  the  face  of  the 
question  its  object  and  intent.  In  other  words,  it  should 
have  been  shown  by  the  question  or  otherwise  that  the  evi- 
dence sought  to  be  obtained  was  both  material  and  compe- 
tent. (Jenks  V.  KnoUs  Mex.  SiL  Mining  Go,y  58  Iowa, 
649;  Mitchell  v,  Marcourt,  62  Id.,  849;  Votaw  v.  Diehl^  Id., 
676.) 

Other  assignments  of  error  are  insisted  upon,  which  it  is 
not  deemed  essential  should  be  specifically  referred  to.  They 
all,  we  think,  are  based  on  the  thought,  generally  stated,  that 
the  verdict  is  against  the  evidence.  Such  errors  should 
be  regarded  as  reasons  why  the  verdict  should  have  been  for 
the  defendant,  and  upon  this  branch  of  the  case  sufficient  has 
been  said  in  the  first  paragraph  of  this  opinion. 

Affirhbd. 
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Habbaoh  v.   Oolvin  et  al. 

L  Attorney  at  Law :  collection:  payment  bt  check.  While 
agent  or  attorney  has  not,  in  the  absence  of  special  instructions,  any 
anthority  to  receive  anything  but  money  in  payment  of  a  claim  held  by 
him  for  coQection,  (see  cases  cited  in  opinion,)  yet,  where  he  receives  a 
bank  check  as  such  payment,  and  obtains  credit  on  his  account  for  the 
amount  of  the  check  at  the  bank  where  he  deposits  it,  and  the  money  ia 
paid  him  when  he  chooses  to  draw  it  out,  and  the  bank  on  which  the 
check  is  drawn  pays  it  when  presented,  held  that  this  is  equivalent  to  a 
payment  in  money,  and  is  a  good  payment  to  bind  the  principal. 


2.  :  :  TRANSFER  OF  NOTE  AND  MORTGAGE  TO  JUNIOR  MORT- 
GAGEE: RECEIPT  OF  MONET.  While  it  is  true  that  the  power  which 
is  given  to  an  attorney  to  enforce  the  collection  of  a  debt  does  not  cany 
with  it  the  general  power  to  sell  the  evidence  of  indebtedness,  yet, 
where  an  attorney  has  begun  an  action  to  foreclose  a  mortgage,  he  may 
assign  the  mortgage  and  the  indebtedness  to  the  holder  of  ajanior 
mortgage;  because  such  junior  lien-holder  has  a  right,  under  §  3323  of 
the  Code,  to  such  assignment  upon  paying  therefor;  and  in  such  case, 
also,  the  attorney  has  authority,  under  §  218  of  the  Code,  to  receive  the 
money  for  such  assignment,  and  the  payment  thereof  to  him  is  payment 
to  his  client. 

8.  Estoppel  by  Judgment:  right  not  in  issue.  After  an  action 
had  l)een  begun  to  foreclose  a  mortgage,  it  was  assigned  to  the  holder  of 
a  junior  mortgage,  who  had  been  made  a  party  defendant;  but,  by 
agreement,  the  action  was  prosecuted  to  judgment  in  the  name  of  the 
original  plaintifp.  Afterwards,  in  an  action  by  the  junior  against  the 
senior  mortgagee,  to  establish  the  right  of  the  former  to  the  judgment, 
the  latter  insisted  that  he  was  estopped  by  the  judgment  from  asserting 
such  right  But  held  that  this  was  not  so,  because,  although  in  that 
action  he  might  have  asserted  such  right  by  a  motion  to  be  substituted 
as  plaintiff,  or,  possibly,  by  a  petition  of  intervention,  he  did  neither; 
and  his  right  to  the  judgment  was  in  no  manner  put  in  issue,  and  ooold 
not  have  been,  while  the  parties  retained  the  relations  to  the  case  in 
which  they  stood. 

Appeal  from  Polk  Circuit  Court. 
Wednesday,   December  21. 

The  defendant,  Almira  Colvin,  was  the  owner  of  a  promis- 
sory note  for  $600  given  by  James  W.  Kelly,  and  which  was 
secured  by  mortgage  on  real  estate  in  the  city  of  Des  Moines. 
The  indebtedness  was  for  money  loaned  to  Eelly  by  Mrs.  Col- 
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vin.  Kelly  procured  the  loan  tbroagh  H.  R.  Creighton,  who 
was  a  loan  agent  at  Des  Moines.  Creighton  sent  the  appli- 
cation to  Smith  &  Tennant,  at  Westiield,  in  the  state  of  New 
York,  and  they  procured  the  money  from  Mrs.  Colvin,  who 
is  also  a  resident  of  that  state.  When  the  indebtedness  fell 
due,  Creighton,  who  is  also  an  attorney,  instituted  a  suit  in 
Mrs.  Colvin's  name  for  the  foreclosure  of  the  mortgage.^  This 
was  done  without  any  previous  direction  or  authority  from 
her;  but,  when  she  was  informed  that  it  was  necessary  for  the 
enforcement  of  her  rights  to  foreclose  the  mortgage,  she 
delivered  it  and  the  note  to  Smith  &  Tennant,  with  directions 
to  send  them  to  some  attorney  for  that  purpose,  and  they  sent 
them  to  Creighton.  The  plaintiff,  Harbach,  held  a  junior 
mortgage  on  the  premises,  and  he  was  made  a  party  defend- 
ant in  the  action.  For  the  purpose  of  securing  his  own  claim, 
lie  desired  to  pay  Mrs.  Colvin's  debt,  and  procure  an  assign- 
ment of  her  note  and  mortgage,  and  he  applied  to  Creigh- 
ton to  make  the  payment  to  him.  It  was  agreed  between 
them  that  plaintiff  should  pay  the  amount  of  the  debt, 
and  that  the  note  and  mortgage  should  be  delivered  to 
him,  and  that  the  action  should  be  prosecuted  to  judgment  in 
Mrs.  Colvin's  name,  but  for  his  benefit.  He  accordingly  drew 
his  check  to  Creighton  on  the  Des  Moines  Savings  Bank  for 
the  amount  of  the  debt,  and  Creighton  delivered  the  note  and 
mortgage  to  him.  Creighton  deposited  the  check  to  his  own 
credit  in  the  bank  in  which  he  kept  his  account,  and  it  was 
paid  on  presentation  by  the  bank  on  which  it  was  drawn. 
The  action  was  subsequently  prosecuted  to  judgment  by  plaint- 
iff's attorney.  The  judgment  entered  in  the  cause  is  in  favor 
of  Mrs.  Colvin,  against  Kelly,  for  the  amount  of  the  debt, 
and  for  the  foreclosure  of  the  mortgage,  and  it  establishes 
the  priority  of  her  mortgage  to  the  one  held  by  plaintiff. 
Creighton  did  not  pay  over  to  Mrs.  Colvin  the  money  paid  him 
by  plaintiff,  but  converted  the  same  to  his  own  nse.  Plaint- 
iff caused  a  special  execution  to  be  issued  on  the  judgment, 
and  at  the  sale  thereunder  he  bid  the  amount  of  the  jndg- 
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ment  and  costs,  and  his  bid  was  accepted  by  the  sheriff.  He 
tendered  to  the  officer,  however,  ouly  theainoant  of  the  costs, 
which  was  rejected,  on  the  ground  that  he  did  not,  either  by 
the  terms  of  the  judgment  or  by  any  assignment,  appear  to 
be  the  owner  thereof,  and  the  sheriff  thereupon  adjourned  the 
sale  for  three  days.  At  the  adjourned  sale  Mrs.  Colvin  bid 
in  the  property  at  the  amount  of  the  judgment  and  costs,  and 
the  sheriff  gave  her  a  certificate  of  purchase.  Plaintiff  there- 
upon brought  this  action  in  equity  to  establish,  as  against 
Mrs.  Colvin,  his  ownership  of  the  judgment,  and  to  compel 
the  sheriff  to  issue  to  him  a  certificate  of  purchase  under  the 
first  sale  of  the  property.  The  circuit  court  entered  judg- 
ment in  accordance  with  the  prayer  of  the  petition.  Mrs. 
Colvin  appeals. 

Willard  c6  Fletcher^  for  appellant. 

Phillips  <&  Day  and  St.  John  A  Whisenandj  for  appellees . 

Kbed,  J. — I.  It  is  urged  that  the  transaction  between 
plaintiff  and  Creighton  did  not  amount  to  a  payment  of  the 
1.  ATTORNBY    dcbt,  for  thc  reason  that  the  latter  had  no  author- 

fectfon';  pay-    ity  to  receive  anything  but  money  in  payment. 

check.  ^  The  general  rule  undoubtedly  is  that  one  who 
undertakes  as  agent  for  another  to  collect  a  money  demand, 
in  the  absence  of  special  instructions,  has  no  authority  to 
accept  anything  but  money  in  payment.  (MoCarver  v. 
JVealy,  1  G.  Greene,  360;  Crvaydon  v.  Patterson,  18  Iowa, 
256;  Brain  v.  Doggett,  41  Id.,  682.)  We  have  no  occasion 
in  the  present  case  to  determine  whether  such  agent  would 
have  authority,  where  the  usage  was  to  pay  by  check,  to 
accept  a  check  in  payment,  but,  for  the  purposes  of  the  case, 
it  may  be  conceded  that  he  would  not  have  such  authority. 
If,  however,  he  receives  the  money  on  a  check  which  he  has 
taken  in  payment,  there  can  be  no  question  that  that  would 
amount  to  payment.  If  the  debt  should  not  be  satisfied  by 
the  acceptance  of  the  check,  it  clearly  would  be  by  the  receipt 
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of  the  money  thereon.  Now,  while  the  money  was  not  acta- 
ally  delivered  to  Oreighton  on  the  check,  what  was  done  was 
equivalent  to  that.  .The  bank  in  which  he  deposited  it  gave 
him  credit  for  the  amount,  and  paid  it  to  him  when  he 
chose,  to  draw  it  out,  and  the  bank  upon  which  the  check  was 
drawn  paid  the  amount  when  the  check  was  presented. 

II.     It  is  next  contended  that  the  transaction  between 
plaintiff  and  Creighton  was  in  effect  but  an  attempt  by  the 

2  . .  latter  to  sell  and  assign  the  note  and  mortgage 

^^im/^  to  plaintiff,  and  that,  as  he  had  them  in  his  pos- 
juulOT^mort.  session  for  collection  only,  he  had  no  authority 
of  money  to  make  any  such  disposition  of  them.  It  is  cer- 
tainly true  that  the  power  to  enforce  collection  of  the  debt  did 
not  carry  with  it  the  general  power  to  sell  the  evidence  ot 
indebtedness;  and,  if  Creighton  had  undertaken  to  transfer 
the  note  and  mortgage  to  one  having  no  interest  in  the  mort- 
gaged property,  there  would  be  no  doubt,  perhaps,  that  his 
client  would  not  have  been  bound  by  his  action.  But  plaint- 
iff held  a  junior  mortgage  on  the  premises.  He  was  entitled, 
by  reason  of  that  fact,  to  pay  the  debt  for  the  protection  of 
his  own  security,  and  upon  payment  of  the  amount  he  was 
entitled  to  an  assignment  of  the  interest  of  the  senior  mort- 
gagee. Section  3323  of  the  Oode  is  as  follows:  <<  At  any 
time  prior  to  the  sale,  a  person  having  a  lien  on  the  property 
which  is  junior  to  the  mortgage  will  be  entitled  to  an  assign- 
ment of  all  the  interest  of  the  holder  of  the  mortgage  by  pay- 
ing him  the  amount  secured,  with  interest  and  costs,  together 
with  the  amount  of  any  other  liens  of  the  same  holder  which 
are  paramount  to  his.  He  may  then  proceed  with  the  fore- 
closure, or  discontinue  it,  at  his  option." 

There  can  be  no  question  bat  plaintiff,  under  this  provision, 
could  have  compelled  the  assignment  of  the  mortgage  to  him, 
by  paying  to  Mrs.  Oolvin,  or  to  any  person  authorized  to 
receive  it  for  her,  the  amount  of  the  mortgage,  with  the 
interest  thereon  and  the  costs  of  the  action.  But  the  question 
is  whetlier  Creighton  had  authority,  by  virtue  of  his  relation 
Vol.  LXXIII— 41 
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to  her,  to  receive  the  money  for  her.  We  think  he  had  such 
authority.  It  is  provided  by  statute  (Code,  §  213)  that  an 
attorney  has  power  "  to  receive  money  claimed  by  his  client 
in  an  action  or  proceeding  during  the  pendency  thereof,  or 
afterwards,  unless  he  has  been  previously  discharged  by  his 
client;  and  upon  payment  thereof,  and  not  otherwise,  to  dis- 
charge the  claim,  or  acknowledge  satisfaction  of  the  judg- 
ment." As  the  attorney  has  the  authority  to  receive  "  any 
money  claimed  by  his  attorney  in  the  action,"  it  follows, 
necessarily,  that  he  has  authority  to  receive  it  from  any  per- 
son from  whom  it  may  be  collected  in  the  action,  or  who,  for 
the  protection  of  any  interest  of  his  own,  has  the  right  to  pay 
it.  As  we  have  seen,  plaintiff  had  the  right,  for  the  protection 
of  his  junior  lien,  to  pay  the  money  in  question.  He  was 
made  a  party  to  the  foreclosure  proceeding  for  the  purpose  of 
compelling  him  to  pay  it,  or,  in  case  of  his  refusal  to  pay,  of 
foreclosing  his  lien.  The  money  paid  was  the  amount  claimed 
by  Mrs.  Colvin  in  the  action,  and  in  effect  it  was  claimed  from 
plaintiff.  We  think  the  authority  of  Creighton  to  receive  it 
for  his  client  is  clear. 

III.     Another  position  urged  by  counsel  for  appellant  is 

that  plaintiff  is  estopped  by  the  judgment  from  asserting  the 

risrht  he  is  now  seeking  to  enforce.     The  facts 

8*  BSTOPPRIi  ° 

Yilt^TT*'  upon  which  this  position  is  based  are,  that  plaint- 
issue,  jflf  ^j^  a  party  to  the  action  in  which  the  judgment 
was  rendered,  and  that  by  its  terms  it  is  a  judgment  in  favor 
of  appellant,  adjudging  that  she  is  entitled  to  have  and 
recover  of  the  defendant,  Kelly,  the  amount  of  the  indebted- 
ness, and  ordering  the  sale  of  the  mortgaged  premises  for  the 
satisfaction  of  the  debt,  and  determining  that  the  lien  of- her 
mortgage  is  senior  and  superior  to  any  interest  of  the  plaint- 
iff in  the  premises.  It  is  contended  that  the  rights  which 
plaintiff  is  now  seeking  to  enforce  are  necessarily  concluded 
by  the  judgment.  Of  course,  the  general  proposition  is  con- 
ceded that,  as  between  the  parties  thereto,  a  j  ndgment  is  con- 
clusive as  to  all  rights  which  were  put  in  issue  by  the  plead- 
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tngd.  But  plaintiff's  claim  is  not  in  derogation  of  that  rale. 
He  was  a  defendant  in  the  action  in  which  judgment  was 
rendered,  it  is  true;  but  he  could  not  have  asserted  the  right 
he  is  now  seeking  to  enforce  in  that  relation  to  the  case. 
The  right  which  he  acquired  by  his  payment  of  the  money 
was  the  right  to  an  assignment  of  the  interest  of  the  mort- 
gagee. But  that  was  not  a  right  which  he  could  have  pleaded  as 
a  defense.  He  could  have  asserted  it  only  by  a  motion  to  be 
substituted  as  plaintiff  in  the  action,  or  possibly,  by  a  peti- 
tion of  intervention.  He  did  neither,  and  his  right  to  the 
assignment  was  in  no  manner  put  in  issue;  nor  could  it  have 
been,  while  the  parties  retained  the  relations  to  the  case  in 
which  they  then  stood.  He  does  not  deny  the  validity  of  the 
judgment;  nor  does  he  assert  any  right  in  opposition  to  it. 
His  claim  is  merely  that,  while  the  judgment  is  by  its  terms 
in  favor  of  appellant,  she  holds  it  in  trust  for  him,  and  we 
think  he  is  not  precluded  by  the  judgment  from  asserting 
that  claim.  Affeeuced. 


The  Statb  v.  Redfisld. 

1.  Assault  with  Intent:  byidbncb  of  possiblb  rbsults  of  nrjUR* 
IKS.  A  person  making  an  assault  upon  another  is  presumed  to  have 
intended  all  such  consequences  as  are  ordinarily  to  be  apprehended  as 
the  result  of  his  act,  but  not  such  consequences  as,  in  the  judgment  of 
an  expert  in  medical  science,  might  follow.  And  so,  in  a  prosecution 
for  an  assault  with  intent  to  commit  great  bodily  injury,  the  evidence 
of  a  physician  as  to  the  results  which,  in  his  opinion,  might  be  expected 
to  follow  from  the  acts  of  the  defendant,  was  erroneously  admitted, 
where  it  was  not  claimed  that  sach  results  did  follow. 

Appeal  from  Page  District  Court. 
Wednesday,  Deoembeb  21. 
The  defendant  was  convicted  of  the  crime  of  assault  with 


73    648 
80    090 


644  8UPEEME  COURT  OF  IOWA, 

The  State  y.  Redfleld. 

intent  to  inflict  a  great  bodily  injarj,  and  a  fine  of  $250  was 
imposed  upon  him,  and  he  appeals. 

W.  P.  FerguBon^  for  appellant. 

A.  J.  BaheTj  Attomey-generalj  for  the  State. 

Bbed,  J. — ^The  offense  charged  is  alleged  to  have  been 
committed  against  May  JSedfield,  who  is  a  daughter-in-law 
of  the  defendant  The  said  May  Kedfield  lived  in  a  house 
which  belonged  to  defendant.  Some  trouble  arose  between 
the  parties,  in  consequence  of  which  defendant  ordered  her 
to  leave  the  premises,  and,  on  her  refusing  to  leave,  he  ejected 
her  from  the  house.  She  testified,  in  effect,  that  he  seized 
her  by  the  arm  and  jerked  her  violently  out  of  the  chair  in 
which  she  was  sitting,  and  that  he  pushed  or  pulled  her  out 
of  the  house,  and  struck  her  a  blow  which  knocked  her  off 
the  porch,  and  that  she  fell  to  the  ground,  a  distance  of  two 
or  three  feet,  and  that  the  injuries  she  received  caused  her 
back  and  head  to  ache,  and  caused  sickness  at  the  stomach. 
Defendant,  in  his  testimony,  admitted  that  he  used  some 
degree  of  force  in  expelling  her  from  the  house,  but  denied 
that  he  struck  her,  or  that  she  was  thrown  or  fell  from  the 
porch. 

The  state  called  as  a  witness  one  Dr.  Enfield,  a  practicing 
physician,  and  asked  him  a  number  of  questions,  the  purpose 
of  which  was  to  elicit  his  opinions  as  to  the  results  which 
might  be  expected  to  follow  from  a  blow  and  violence  of  the 
character  of  that  which  the  prosecutrix  claimed  to  have 
received  in  the  transaction  in  question.  The  answers  of  the 
witness,  which  were  received  against  defendant's  objection, 
were  to  the  effect  that  concussion  of  the  brain  might  be 
caused  by  such  injuries.  In  our  opinion,  the  objection  should 
have  been  sustained.  It  was  proper  to  inquire  as  to  the 
injuries  which  the  prosecutrix  actually  sustained  in  the  trans- 
action, but  the  only  legitimate  purpose  of  such  inquiry  was 
to  show  the  intent  with  which  defendant  acted  in  commit- 
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ting  the  assault.  But  the  qaestions  were  asked,  not  for  the 
purpose  of  showing  the  extent  of  the  injuries  actually  sus- 
tained, bat  with  the  object  of  proving  that  other  results  more 
serious  than  those  might  have  followed  from  the  act.  De- 
fendant is  presumed  to  have  intended  all  such  consequences 
as  were  ordinarily  to  be  apprehended  as  the  result  of  his 
act;  but  if  a  result  might  have  followed  which  could  have 
been  anticipated  only  by  a  person  of  learning  or  experience 
in  medical  science,  it  cannot  be  said  that  defendant,  who  is 
not  possessed  of  such  learning  or  experience,  intended  that 
result,  for,  as  he  could  not  have  known  that  the  result  would 
or  might  follow  from  his  act,  he  could  not  have  contem- 
plated or  intended  it.  The  witness  was  examined  as  an 
expert,  and  his  testimony  tended  to  prove  that  a  physician 
of  skill  and  experience  might  have  apprehended  that  conse- 
quences of  a  serious  character  would  or  might  follow  from 
the  act.     The  evidence  was  incompetent  and  immaterial. 

Bbvebsed. 


PSBRINB   V.   WiNTBB,  W 

1.  Slander:  bvidencr:  occupation  of  piiAiNXiFP:  ciRcn&isTANCES 
EXCITING  8THPATHY.  Iq  an  actloD  by  a  woman  against  a  man  for 
slanderous  words  spoken  against  her  chastity,  held  that  she  might  show 
what  her  occupation  was,  but  that  evidence  showing  that  she  was,  at 
the  time  the  words  were  spoken,  engaged  in  aiding  a  sister  in  want, 
and  that  in  so  doing  she  performed  severe  manual  labor  and  endured 
hardships,  was  immaterial  to  the  issues,  and  prejudicial,  because  it  was 
calculated  to  arouse  the  sympathies  of  the  jury  in  her  behalf,  and  thus 
enhance  the  damages. 

Appeal  from    Wa%hiivgton   District   Gourt — Hon.  W.  R. 

Lewis,  Judge. 

Wednesday,  December  21. 

Action  for  slanderous  words  spoken  by  defendant  of  and 
concerning  plaintilT,  imputing  a  want  of  chastity  in  the  use 
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of  exceedingly  vulgar  language.  Trial  by  jury,  verdict  for 
plaintiff  for  $800  damages,  and  jadgment.  Defendant 
appeals. 

(7.  J.  Wilson  and  ET,  dh  W,  Scofield^  for  appellant. 
J,  F,  Henderson  and  Dewey  dk  Eicher^  for  appellee. 

Sbbvbbs,  J. — ^The  defendant  denied  the  allegations  of  the 
petition,  and  pleaded  a  counter-claim,  and  certain  matters  in 
mitigation  of  damages.  The  plaintiff  was  introduced  as  a 
witness  in  her  own  behalf,  and  the  following  questions  were 
asked  her,  and  she  gave  the  evidence  hereafter  stated  in  reply 
thereto:  (1)  "You  may  state  to  the  jury  how  you  have 
been  making  your  living  for  a  year  or  two  past,  there  or 
elsewhere.  Answer.  I  have  been  working  round  taking 
care  of  the  sick,  and  when  not  working  out  would  go  home 
with  them."  (2)  "  You  may  state  whether  you  were  work- 
ing out.  a  portion  of  the  time,  if  you  remember.  Answer. 
I  had  been  working  out,  but  had  to  come  and  help  her,  as 
his  health  had  failed,  and  he  came  to  be  confined,  so  that  she 
could  not  get  along."  (3)  "  You  may  state  what  you  were 
engaged  at,  what  was  your  business  and  duties  there,  during 
the  time  you  were  assisting  her  there  at  the  time  you  have 
spoken  of.  Answer,  I  was  helping  her.  He  had  closed  up 
the  fence  so  that  we  could  not  get  a  team  in  to  plow,  and  so 
we  had  to  go  to  work  and  spade  our  garden  and  cabbage 
patch  and  everything  ourselves."  The  foregoing  questions 
were  objected  to,  but  tlie  objections  were  overruled.  The 
defendant  also  moved  the  court  to  exclude  the  latter  part  of 
the  answer  to  tlie  second  question,  and  to  exclude  the  answer 
to  the  third  question,  which  motions  were  overruled. 

I.  The  plaintiff  and  Mrs.  Patrick  were  sisters,  and  the 
former  was  making  her  home  with  her  sister  and  her  hus- 
band at  the. time  the  slanderous  words  were  spoken;  and  in 
the  answer  to  the  second  question  she  states  that  Mr.  Pat- 
rick's health  had  failed,  and  for  this  reason  her  sister  could 
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not  get  along,  presamablj,  without  the  plaintiff's  aid.  This 
clearly  was  immaterial,  incompetent,  and,  we  think,  preja- 
dicial.  The  fact  that  Patrick  was  sick,  and  his  family  depend- 
ent on  the  labor  of  the  plaintiff,  was  calculated  to  excite 
sympathy,  and  have  a  tendsncy  to  increase  the  damages. 
The  answer  to  the  third  interrogatory  is  also  incompetent, 
and  should  have  been  struck  out.  The  fact  that  the  defend- 
ant had  closed  the  fence,  and  the  plaintiff  was  compelled  to 
spade  up  the  garden,  had  no  bearing  on  the  issues,  and  was 
calculated  to  excite  sympathy. 

II.     Counsel  for  the  appellee  Insist   that  the    questions 
asked  were  proper,  and  that  evidence  may  be  introduced  in 
actions  of   this  character  showing  the   occupation   of   the 
plaintiff,  and  this,  we  think,  is  true;  and  they  further  con- 
tend that  it  is  competent  to  show  the  rank  and  condition  of 
life  of  either  plaintiff  or  defendant,  in  aggravation  or  miti- 
gation of  damages,  and  counsel  cite  Field,  Dam.,  §  694, 
where  the  author  says:     "So,  in  actions  for  libel  or  slander, 
it  is  proper  to  show  the  rank  and  coudition  of  life  in  aggra- 
vation of  damages,  and  the  defendant  may  avail  himself  of 
such  evidence,  as  far  as  it  is  favorable  therefor,  in  mitigation." 
Conceding  this  to  be  the  rule,  it  does  not  necessarily  extend 
beyond  showing  one's  occupation,  or  rank  and  condition  in 
society;  and  this  is  the  extent  of  the  holding  in  Lamed  v. 
Buffinton^  3  Mass.,  546.       In  Karney  v.  Paisley ^  13  Iowa, 
89,  and  other  cases,  it  has  been  held  that  the  plaintiff  may 
show  the  "condition  and  pecuniary  circumstances"  of  the 
defendant,  upon  the  ground  that  slanderous  words  spoken  by 
a  person  of  wealth  and  influence  ordinarily  have  a  greater 
effect  upon  the  minds  of  otliers  than  if  the  same  words  had 
been  spoken  by  one  who  did  not  possess  such  wealth  and 
influence.     There  are  grave  doubts  whether  this  reasoning  is 
correct,  because  it  is  not  universally  true  that  a  man  posses- 
sed of  wealth  has  the  contidence  and  respect  of  the  commu- 
nity in  which  he  lives.     But,  conceding  the  rule,  it  does  not 
meet  the  necessities  of  this  case.     It  has  been  held  that  the 
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defendant  cannot  show  his  own  poverty  in  mitigation  of 
damages,  {Gase  v.  Marks^  20  Conn.,  248,)  and  also  that  the 
plaintiff  cannot  prove,  in  aggravation  of  damages,  that  ^'  he 
was  a  poor,  hard-working,  indnstrions  man,"  [Pool  v.  Devers^ 
30  Ala.,  672.)  Our  attention  has  not  been  called  to,  nor  has 
our  own  search,  in  the  limited  time  at  our  command,  enabled 
us  to  find,  any  adjudged  case  which  holds  that  the  plain tiif 
may  prove  his  own  poverty  in  aggravation  of  damages,  and 
upon  principle  we  think  such  evidence  is  not  admissible. 
The  damages  should  be  neither  diminished  nor  enhanced 
because  of  the  poverty  of  the  plaintiff.  Damages  in  actions 
of  this  character  are  ordinarily  largely  imaginary,  and  the 
sympathy  of  the  jury  should  not  be  quickened  by  evidence 
showing  the  poverty  of  the  plaintiff.  The  rule  allowing  evi- 
dence to  be  introduced  showing  the  wealth  of  the  defendant 
in  aggravation  of  damages  constitutes  an  exception  in  favor 
of  the  plaintiff  in  this  class  of  cases,  (^FlurU  v.  Chicago  <& 
N.  TT.  jB'y  Go.y  26  Iowa,  366,)  and  is  ordinarily,  we  think, 
sufficient  to  fully  protect  the  rights  of  the  plaintiff.  It  will 
be  conceded  that  it  was  competent  for  the  plaintiff  to  show 
that  she  was  a  nurse,  or  washerwoman,  or  that  a  man  may 
prove  that  he  is  a  teamster  or  laborer;  but  this,  we  think,  is 
as  far  as  he  can  go  in  this  direction  in  making  ont  the  case 
in  chief.  It  seems  to  us  the  plaintiff  was  allowed  to  do  more 
than  this,  and  that  the  object  and  intent  of  the  questions 
asked  was  to  show  that  she  was  a  poor  woman,  and  in  this 
view  we  are  confirmed  by  the  course  of  argument  adopted 
by  counsel  in  addressing  the  jury;  and  that  the  jury  wei*e 
influenced  by  such  evidence,  we  think,  is  reasonably  certain, 
when  the  amount  of  the  verdict  under  the  evidence  in  this 

case  is  considered. 

Keversed. 
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1.  Banks  and  ^Banking:  failure  to  rbturk  draft:  damages: 
BURDEN  OF  FROOF:  QUBSiTON  FOR  JURY.  Under  instractions  given 
by  the  court,  and  not  excepted  to,  in  this  case,  the  iesue  was  as  to 
defendant*8  liability  for  negligence  in  failing  to  return  to  plaintiff, 
when  ordered  to  do  so,  a  draft  sent  to  it  for  collection  of  the  acceptors. 
Held  that,  in  order  to  recover  substantial  damages,  the  burden  was  on 
plaintiff  to  show  that  he  had  suffered  such  damages  by  the  conceded 
negligence;  and  that  for  this  purpose  it  was  necessary  to  show  that  the 
acceptors  were  solvent  during  the  time  the  draft  was  held,  and  that,  if 
it  had  been  returned  when  ordered,  plaintiff  coald,  by  legal  means,  have 
collected  or  sectired  the  amount  thereof;  and,  as  these  facts  were  not 
conceded,  nor  shown  by  undisputed  evidence,  it  was  error  for  the  court 
to  instruct  the  jury  that  "  there  is  no  question  bnt  that,  under  the  con- 
ceded facts  and  undisputed  evidence,  the  defendant  is  presumptively 
liable;''  but  the  question  of  liability  should  have  been  submitted  to  the 
jury,  to  be  determined  irom  the  evidence. 

Appeal  from  Scott  District  Court — ^Hon.  A.  J.  Leffing- 

WELL,  Judge. 

Wednesday,  Deoehbeb  21. 

AoTioMT  at  law.  Trial  by  jury.  Yerdict  for  plaintiflF,  and 
j  iidgmen t.     Defendant  appeals. 

Seinz  cj6  Hirschl^  for  appellant. 

Murphy  cfe  Oould^  for  appellee. 

Seevebs,  J. — ^This  caase  was  tried  when  the  Hon,  W.  I. 
Hayes  was  the  presiding  judge,  and  a  motion  for  a  new  trial 
was  overruled  by  Hon.  A.  J.  Lbffinowell,  presiding  judge 
at  that  time.  The  plaintiff  drew  a  draft  on  O'Kane  &  Car- 
roll on  the  20th  day  of  October,  1885,  and  it  was  sent  to  the 
defendant  for  collection.  The  draft  was  accepted,  and  became 
payable  on  the  25th  day  of  October,  1885.  It  was  not  paid, 
and  it  is  stated  in  the  petition  that  the  defendant  failed  to 
return  said  draft,  or  collect  the  same,  and  that  the  said  O'Kane 
&  Carroll  were  solvent,  and  at  all  times  able  to  pay  their 
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debts,  between  the  20th  day  of  October  and  the  let  day  of 
December,  1885;  but  they  became  iDsolvent  ou  or  about  the 
day    last    named.     That   if   the   defendant   had   used   due 
diligence  in  the  matter  of  presenting  said  draft,  the  same 
could  have  been  collected;  or  had  it  returned  said  draft  to  the 
plaintiff,  as  it  was  required  by  the  law  to  do,  plaintiff  could, 
by  proper  proceedings,  have  collected  the  same;  but  that,  by 
reason  of  the  negligence  of  tlie  defendant  as  aforesaid,  the 
balance  due  on  said  draft  has  been  wholly  lost  to  him.     The 
foregoing,  in  substance,  are  the  allegations  of  the  first  count 
in  the  petition.     The  allegations  in  the  second  count  need 
not  be  stated.     In  substance,  the  answer  denies  that  the 
defendant  was  negligent  in  failing  to  collect  or  return  the 
draft;  and  denies  that  O'Kane  &  Carroll,  at  any  time  between 
the  dates  above  stated,  were  solvent.     The  court  properly,  we 
think,  declined  to  submit  to  the  jury  tlie  question  whether 
the  defendant  had  been  guilty  of  negligence  in  failing  to 
present  or  collect  the  draft,  but  did  submit  to  the   jury 
whether  the  defendant  had  failed  to  return  the  draft,  and  in 
relation  thereto  said,  in  the  fifth  paragraph  of  the  charge, 
that,  ^'  as  a  general  proposition  of  law,  it  may  be  stated  that, 
if  the  bank  failed  to  return  the  draft  when  ordered,  and  the 
acceptors  failed  while  it  was  so  held,  and  consequently  the 
amount  of  it  was  lost  to  the  plaintiff,  the  bank  would  be 
liable;"  and  in  the  seventh  paragraph  of  the  charge  the 
court  said  to  the  jury  that  "  there  is  no  question  but  that, 
under  the  conceded  facts  and  undisputed  evidence,  the  defend- 
ant is  presumptively  liable."     The  draft  in  fact  was   not 
returned  to  the  plaintiff  until  the  30th  day  of  November, 
1885.     As  to  this  fact,  it  may  be  said,  there  is  no  dispute. 
It  will  be  observed  that  the  court  in  the  fifth  paragraph  of 
the  charge  made  the  defendant's  liability  depend  on  the  fact 
that  the  plaintiff  ordered  the  draft  to  be  returned.     As  this 
portion  of  the  charge  was  not  excepted  to,  it  must  be  regarded 
as  the  law  of  the  case.     Therefore  it  is  immaterial  whethei 
the  defendant  was  liable  for  a  failure  to  return  the  draft,  in 
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the  absence  of  any  order  from  the  plaintiff  to  do  so.  But 
conceding  that  the  defendant  failed  to  return  the  draft  when 
ordered  to  do  so,  and  that  O'Kane  &  Carroll  became  insolvent 
on  the  1st  day  of  December,  1885,  does  this  make  the 
defendant  presumptively  liable,  unless,  by  reason  of  the 
defendant's  failure  to  return  the  dratlt,  <<  the  amount  of  it  was 
lost  to  the  plaintiff,"  as  stated  in  the  fifth  paragraph  of  the 
charge?  We  think  not.  The  action,  for  the  purposes  of  this 
opinion,  must  be  conceded  to  be  based  on  the  negligence  of 
the  defendant  in  failing  to  return  the  draft.  In  order  to 
recover  substantial  damages,  the  plaintiff  was  required  to 
show  that  he  had  suffered  such  damages  by  the  negligence  of 
the  defendant.  The  burden  was  on  him.  Kow,  the  court, 
in  substance,  said  he  had  done  so,  and,  as  this  was  a  ques- 
tion for  the  jury,  the  court  erred  in  giving  the  seventh  para- 
graph of  the  charge.  It  cannot  be  said  that  it  was  a  con- 
ceded fact,  or  that  the  undisputed  evidence  showed,  that 
O'Kane  &  Carroll  were  solvent  at  all  times  between  October 
20  .and  December  1,  1885,  or  whether,  if  they  were,  the 
plaintiff  could  by  legal  means  have  collected  or  secured 
the  amount  of  the  draft  if  it  had  been  returned  when  ordered. 
Other  errors  are  assigned  and  argued  by  counsel.  We  are 
inclined  to  think  none  of  them  were  prejudicial,  if  conceded 
to  have  been  made,  unless,  possibly,  the  evidence  which  was 
introduced  tending  to  show  that  the  draft  was  ordered  to  be 
returned  after  November  3,  1885.  This  is  the  only  date 
mentioned  in  the  petition,  and  possibly  is  the  only  negli- 
gence relied  on  therein.  If  so,  it  was  incompetent  to  prove 
a  fact  which  tends  to  show  subsequent  negligence.  In  view 
of  a  new  trial,  we  deem  it  proper  to  say  that,  possibly,  the 
letter  written  the  defendant  by  the  plaintiff  on  December  20, 
1885,  which  was  after  the  return  of  the  draft,  was  prejudicial. 
The  liability  of  the  defendant  was  fixed,  if  at  all,  prior  to 
that  time,  and  it  would  therefore  seem  that  it  was  imma- 
terial. 

Reversed* 
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1.  Agenoy:  to  sbll  lands:  corre^pondbncb  not  establissino. 
Defendants,  land  brokers  in  Iowa,  wrote  to  a  person  in  Pennsylvania 
as  follows :  **  Do  you  have  charg^e  of  the  lands  in  this  coonty  belonging 
to  the  estate  of  S.?  If  so,  are  they  for  sale?  •  *  *  If  the 
title  is  all  right,  we  can  possibly  find  a  castomer  for  the  list  this  year. 
Let  us  hear  from  you  as  to  price,  etc.**  The  reply  thereto  was  as  fol- 
lows: *'  I  herewith  enclose  you  a  price-list  of  our  land  in  your  county. 
*  •  *  My  mother  is  the  widow  of  S.,  deceased,  and  is  the 
sole  devisee  by  will,  which  is  recorded  in  your  county.  I  am  executor  of 
my  father,  and  attorney  in  fact  of  my  mother.  The  titles  are  strictly 
clear  and  good.  *  *  Attached  to  the  letter  was  the  following :  * '  Western 
land  for  sale:  Winnebago  county,  Iowa.**  (Here  follows  a  list  of  the 
land,  with  the  prices.)  **  Apply  to  D.  S.,  Falls  City,  Pa.,  or  1420  2d 
St.,  Washington,  D.  C.  Terms  i^  down,  balance  in  4  equal  annual  pay- 
ments, with  five  per  cent  interest,  or  all  together  for  $4.75  per  acre.'* 
Held  that  this  correspondence  gave  no  authority  to  the  defendants  to 
bind  the  owner  of  the  lands  (the  widow  of  S.,  deceased)  by  a  sale  at 
the  prices  named,  but  that,  at  most,  it  was  authority  to  sell  subject  to 
her  approval,  or  that  of  her  attorney  in  fact. 

Appeal  Jrom    Winnebago   District   Ooxvrt — Hon.   Q-.   W. 

KuDDioK,  Judge. 

Wednbsday,  Dbobmber  21. 

Action  to  recover  money  received  by  the  defendants  for 
lands  sold  by  them  for  the  plaintiff,  and  which  they  refused 
to  pay  over,  because,  as  they  claim,  they  sold  certain  other 
lands  as  the  plaintiff's  agent,  and  were  therefore  entitled  to 
retain  the  money  as  compensation  for  making  the  last-named 
sales.  Trial  to  the  court,  judgment  for  the  plaintiff,  and 
defendants  appeal. 

John  Gliggitt  and  Pickering  cb  Hartley^  for  appellants. 

Oeo,  D.  Peters  and  Ripley  c&  Fishery  for  appellee. 

Seevebs,  J. — -The  plaintiff  resides  in  Pennsylvania,  and 
the  defendants  in  Iowa.  The  latter  are  real  estate  brokers, 
and  wrote  to  a  person  in  Falls  City,  in  the  former  state,  who 


DECEMBER  TERM,  1887.  653 

Stewart  v.  Plokerlng  et  al. 

was  authorized  to  act  for  the  plaintiff,  a  letter,  which  was  as 
follows:  "  Do  you  have  charge  of  the  lands  in  this  county 
belonging  to  the  estate  of  Hon.  A.  Stewart?  If  so,  are  they 
for  sale?  *  *  *  if  the  title  is  all  right,  we 
can  possibly  find  a  customer  for  the  list  this  year.  Let  ns 
hear  from  you  as  to  price,  etc."  The  reply  thereto  is  as  fol- 
lows: "I  herewith  inclose  you  a  price-list  of  our  land  in 
your  county.  *  *  •  *  j|y  mother  is  the  widow 
of  Hon.  A.  Stewart,  deceased,  and  is  the  sole  devisee  by  will, 
which  was  recorded  in  your  county  in  1879.  I  am  executor 
of  my  father,  and  attorney  in  fact  of  my  mother.  The  titles 
are  all  strictly  clear  and  good."  Attached  to  the  letter  is  the 
following:  "  Western  land  for  sale,  Winnebago  county, 
Iowa."  Here  follows  a  list  of  the  land,  with  the  prices  at 
which  it  is  for  sale.  "  Apply  to  D.  Stewart,  Falls  City,  Pa., 
or  1450  2d  St.,  Washington,  D.  0.  Terms  ^  down,  balance 
in  4  equal  annual  payments,  with  five  per  cent  interest,  or 
all  together  for  $4.75  per  acre.*' 

The  amount  in  controversy  being  less  than  $100,  we  are 
asked  to  determine  whether  the  foregoing  correspondence,  on 
the  face  thereof,  contains  any  authority  to  sell  the  lands 
which  would  bind  the  plaintiff,  providing  the  sale  was  made 
on  the  terms  therein  mentioned.  We  think  it  does  not.  It 
amounts  simply  to  an  offer,  with  directions  to  apply  to  the 
person  therein  named*  Tiiere  is  no  authorty  given  the 
defendants  to  sell  the  lands  at  the  prices  and  on  the  terms 
named.  If  such  authority  was  conferred,  it  was  a  continuing 
one  until  revoked,  and  this  we  do  not  believe  was  contem- 
plated. At  most,  the  offer  to  the  defendants  was:  <<  Yon 
may  sell  the  lands  on  the  terms  named,  subject  to  my 
approval."  The  latter  must  be  so  understood,  because  no 
authority  to  sell  was  given.  It  is  due  to  the  plaintiff  to  state 
that  she  claims  to  have  sold  the  lands  through  another  broker 
»before*Bhe..was..  notified  of  the  sale  made  by  the  defendants. 

Affibmbd. 
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^^^^  1.  Estates  of  Decedents :  widow*8  share  of  laivd  :  dbyisb  of,  with- 

|j98    46  OUT  SETTING  APART.    Where  the  owner  of  a  homestead  and  other 

,  j3  ^  |£iQ(l  died,  leavinf<  a  widow,  and  she  devised  her  interest  in  the  estate  of 

y3  5541  her  deceased  husband  to  another,  bat  herself  died  without  haying  her 

|fi3i  iTfil  distributive  share  set  apart  to  her,  the  devise  carried  nothing,  because, 

without  such  setting  apart,  she  had  no  title  to  a  distributive  share  in 
fee,  but  only  to  the  homestead  for  life.  (Compare  Darrah  v,  Cunnirti^ 
ham,  72  Iowa,  128,  and  cases  there  cited.) 

Appeal  from  Madison  District  Corirt, 

Wednesday,  December  21. 

Action  to  obtain  partition  of  real  estate.  The  relief 
asked  by  one  of  the  defendants  was  granted,  and  the  plaint- 
iif  and  other  defendants  appeal. 

V.  Wainwrighty  for  appellant. 

A.  W.  C.  WeekSy  for  appellee. 

Servers,  J. — A  finding  of  facts  was  made  by  the  conrt, 
which  we  adopt.  In  onr  judgment  it  is  correct,  and  sns- 
tained  by  the  evidence  in  every  particular.  The  issue  is 
clearly  stated  therein,  and  the  question  to  be  determined 
clearly  indicated.  It  is  as  follows:  "  (1)  Andrew  J.  Mobley, 
on  or  about  the  5th  day  of  July,  A.  D.,  1886,  died  intestate, 
seized  in  fee-simple  of  the  northwest  quarter  of  the  south- 
west quarter  of  section  35,  and  southeast  quarter  of  south- 
east quarter  of  section  34,  74,  29,  Madison  county,  Iowa. 
(2)  That  Mary  Mobley  was  the  widow,  and  Hezekiah  Mobley, 
Willis  Mobley  and  Rebecca  L.  Hudson  were  the  only  surviv- 
ing children,  of  said  Andrew  J.  Mobley;  and  that  the  minor 
defendants,  John  Mobley,  Effie  May  Mobley  and  Edna  Maud 
Mobley,  were  the  children  of  a  deceased  son  of  said  Andrew 
J.  Mobley,  who  died  before  his  father;  and  that  there  are  no 
other  heirs  at  law  of  said  decedent,  Andrew  J.  Mobley.  (3) 
That  at  the  time  of  his  death,  and  for  many  years  prior 
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thereto,  the  said  Andrew  J.  Mobley  and  his  wife,  Mary 
Mobley,  occupied  the  said  northwest  quarter  of  the  south- 
west quarter  of  section  25,  township  74,  range  29,  as  their 
homestead;  and  that,  after  the  death  of  said  Andrew  J.  Mob- 
ley, his  widow,  Mary  Mobley,  continued  to  reside  on  and 
occupy  said  land,  up  to  the  time  of  her  death,  which  occurred 
on  or  about  December  25,  1886;  and  that  said  Mary  Mobley 
did  not  apply  for  nor  have  her  distributive  share  in  the  lands 
of  said  Andrew  J.  Mobley  set  apart  to  her  during  her  life; 
and  that  this  action  was  commenced  prior  to  her  death.  (4) 
That,  prior  to  her  death,  said  Mary  Mobley  orally  leased  the 
said  homestead  forty  acres  to  Robert  Hudson,  the  husband 
of  Kebecca  L.  Hudson,  for  the  term  of  the  life  of  said  Mary 
Mobley.  (5)  That,  prior  to  her  death,  said  Mary  Mobley 
made  her  last  will  and  testament,  in  and  by  which  she  devised 
unto  Eebecca  L.  Hudson  all  the  interest  of  said  testatrix  in 
and  to  the  estate  of  A.  J.  Mobley,  deceased.  (6)  The  court 
finds  that  W.  F.  Walker  is  administrator  of  the  estate  of 
Andrew  J.  Mobley,  deceased;  that  there  is  no  personal  prop- 
erty belonging  to  said  estate;  and  that  it  will  be  necessary  to 
use  part  of  the  proceeds  of  said  real  estate  for  the  payment 
of  the  debts  and  charges  against  the  said  estate.  (7)  The 
court  finds  that  said  lands  cannot  be  equitably  divided  into 
the  requisite  number  of  shares,  and  that  a  sale  thereof  is  nec- 
essary, and  that  it  will  be  to  the  interest  of  all  the  parties 
that  such  sale  be  at  private  sale.  It  is  therefore  considered, 
adjudged  and  decreed  by  the  court  that  the  several  shares  of 
the  parties  hereto  be  established  and  confirmed  as  follows, 
to-wit:  To  the  plaintifi^,  Hezekiah  Mobley,  one-sixth  of  said 
estate;  to  Rebecca  L.  Hudson,  one-third  of  said  estate,  as 
devisee  of  Mary  Mobley,  deceased,  and  one-sixth  of  said  real 
estate  as  heir  at  law  of  Andrew  J.  Mobley;  and  to  Willis 
Mobley,  one-sixth  of  said  estate;  to  John  Mobley,  one^ 
eighteenth  of  said  estate;  to  Effie  May  Mobley,  one-eight- 
eenth of  said  estate;  and  to  £dna  Maud  Mobley,  one-eight- 
eenth of  said  estate.     That  said  real  estate  be  sold  at  public 
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or  private  sale.  That  so  much  of  the  proceeds  of  said  sale 
as  may  be  necessary,  and  as  shall  hereafter  be  ordered  by  the 
coart  for  that  purpose,  be  tnrned  over  to  the  administrator 
of  Andrew  J.  Mobley's  estate,  and  that  the  balance  be  held  by 
the  referees  for  further  orders  of  this  court;  and  the  court 
appoints  J.  D.  Love,  Wesley  Oochran  and  Oass  Pindle  ref- 
erees herein,  and  fixes  their  bond  at  three  thousand  dollars. 
The  court  also  appoints  W.  W.  McKnight,  Thomas  Greer 
and  John  Herr  as  appraisers  of  said  lands.  To  all  of  which 
the  plaintiff  Hezekiah  Mobley,  the  defendant  Kebecca  L* 
Hudson,  and  S.  Q.  Buby,  guardian  ad  litein  for  the  minor 
defendants,  except." 

The  single  question  to  be  determined  is  whether  the  widow 
of  A.  J.  Mobley,  under  the  facts  stated,  is  entitled  to  a  dis- 
tributive share  of  the  real  estate  of  which  her  husband  died 
seized.  This  question  was  directly  presented,  and  deter- 
mined adversely  to  the  appellee,  in  Darrah  v.  C unningharrh^ 
72  Iowa,  123.  It  therefore  follows  that  the  court  erred  in 
rendering  the  judgment  it  did.  It  is  said  that  the  decisions 
of  this  court  as  to  the  question  determined  in  the  cited  case 
are  not  harmonious,  but  this  is  a  mistake.  Some  of  the  cases 
referred  to  were  decided  under  statutes  different  from  those 
now  in  force,  and  the  apparent  conflict  is  because  of  this 
fact.  Kevbbsu). 
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1.  Estates  of  Decedents:  DotrsB  ob  hoiocbtbad:  klbction.  A 
widow  cannot  take  both  dower  and  homestead,  but  most  elect  which 
she  will  take.  (Compare  ButUrfield  v.  Wieks,  44  Iowa,  310,  and  Hoi- 
brooJc  V.  Perry,  66  Id.,  286.) 

:  DOWEB  FRBB  FBOX  DBBT8.    The  dower  of  the  widow  is  not  sub- 


2. 


ject  to  the  debts  of  her  deceased  husband,  and  is  to  be  set  apart  with- 
out reference  thereto.    (Compare  Moeh  v.  Watson^  41  Iowa,  241.) 
:  hombbtbad:  blbction  to  takb:  what  amounts  to.    The 


continued  occupancy  of  the  homestead,  in  the  absence  of  an  election 
to  take  dower,  will  be  deemed  an  election,  in  effect,  to  take  the  home* 
stead.    (Compare  HoUnvok  v.  Perry,  66  Iowa,  286.) 

4.  Dower:  ASsienicxNT:  jubibdiotion ov  bquitt:  partition.  0>urtB 
of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  the  assign- 
ment of  dower,  (see  cases  cited  in  opinion,)  and  tbe  proceedings  author- 
ized therefor  by  §§  2444-2451  of  the  Code  are  not  exclusiye,  but  dower 
may  be  assigned  in  an  action  in  partition,  which  is  an  equitable  action. 

b.  Bstates  of  Decedents:  pabtition  and  absionubnt  of  dowbr: 
bstate  should  FIB8T  BE  SETTLED.  While  there  should  be  no  unnec- 
essary delay  in  settling  an  estate,  and  the  heirs  must  be  x)ermitted  to 
urge  and  enforce  such  Rpeed  in  the  proceedings  as  will  not  prejudice  the 
rights  of  creditors  and  the  widow,  yet  proceedings  for  partition,  and  to 
require  the  widow  to  elect  whether  she  will  take  dower  or  homestead, 
ought  not  to  be  allowed  until  the  estate,  as  to  the  debts  against  it,  and 
legacies,  are  found,  upon  adjudication,  to  be  fully  settled;  because,  as 
to  the  heirs,  it  cannot  be  known  what  their  shares  of  the  land  will  be 
until  it  is  known  whether  any  of  it,  and,  if  so,  how  much,  may  be  re- 
quired to  pay  debts;  and,  as  to  the  widow,  until  the  extent  of  the 
indebtedness  is  known,  she  may  not  be  able  to  determine  whether  it  is 
better  to  take  the  homestead  or  her  distributive  share.  [Sbbyebs,  J., 
disaentingt  on  the  ground  that  the  point  is  not  made  in  the  pleadings.] 


6.  :   :   ORDEB  TO   WIDOW  TO  ELBGT  BETWEEN  DOWEB  AND 

HOMESTEAD:  APPEAL.  In  au  actiou  for  partition  of  the  lands  of  a  dece- 
dent, the  widow  was  ordered  by  the  next  term  of  the  court  to  elect 
whether  she  would  take  dower  or  homestead.  Held  that  an  appeal 
from  such  order,  and  the  filing  of  a  supersedeas  bond,  suspended  the 
court *s  right  to  enforce  the  order. 

ApjpMl  from  Madison  District  GovH — ^Hons.  J.  H.  Hbk- 

DEKSOK  and  O.  B.  Atbbs,  Judges. 

WEt>NE6DAY,  DeOEHBBB  21. 

AonoK  brought  to  partition  certain  real  estate.    A  decree 
Vol.  LXXIII— 42 
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was  entered  couiirming  the  interests  of  the  parties  in  the 
action  to  the  lands,  and  declaring  that  partition  should  be 
made,  and  further  ordering  that  Isabelle  Thomas,  widow  of 
the  person  who  died  seized  of  the  lands,  should,  within  a  time 
specified,  elect  whether  she  would  take  her  distributive  share 
of  the  lands,  or  her  homestead  right  therein,  and  that,  when 
such  election  should  be  made,  partition  of  the  lands  should  be 
decreed;  and  the  case  was  continued  for  such  election  and  the 
appointment  of  a  referee.  The  widow  appealed  from  this 
decree  and  order,  and  plaintiff  appealed  from  a  decision  of 
the  court  in  refusing  to  make  a  subsequent  order  requiring 
the  widow,  after  her  appeal,  to  make  the  election. 

V.  Wainwright^  for  plaintiff. 

Wooden  <6  Jackson^  for  Isabelle  Thomas. 

Bbok,  J. — I.  The  petition  alleges  that  plaintiff  and  cer- 
tain of  the  defendants  are  heirs  at  law  of  Charles  Thomas, 
who  died  intestate  October  22,  1886,  seized  of  lands  therein 
described,  and  that  defendant  Isabelle  Thomas  is  his  widow. 
These  allegations  are  not  denied  in  the  widow's  answer.  An 
amended  petition  avers  that  the  personal  estate  of  Charles 
Thomas  is  amply  sufficient  to  pay  all  debts  and  claims  against 
the  estate,  and  that  the  widow  has  given  notice  that  she  will, 
upon  a  day  named,  present  a  petition  to  the  proper  court, 
asking  for  the  admeasurement  of  her  dower.  The  original 
petition  prays  for  the  partition  of  the  lands,  and  the  amend- 
ment  prays  that  the  widow  be  restrained  from  instituting 
proceedings  for  the  admeasurement  of  her  dower. 

The  widow  answered  the  petition  and  amendment  thereto, 
alleging,  among  other  things,  that  letters  of  administration 
had  been  issued  on  the  estate  October  30,  1866,  and  that  the 
administrator  duly  qualified  on  that  day;  that  her  dower  had 
not  been  admeasured,  and  she  had  made  no  election  whether 
she  would  take  the  homestead  or  her  distributive  share;  that 
sufficient  time  had  not  elapsed  since  the  death  of  her  hus- 
band in  which  she  could  be  fully  advised  of  her  rights,  so  that 
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she  coald'make  the  election;  and  that  her  interests  and  rights 
will  be  materially  prejudiced  if  the  action  of  partition  be 
maintained.  To  this  answer  plaintiff  filed  a  demurrer,  which 
was  submitted  for  determination  with  the  decision  of  the 
case,  after  trial.  The  court  decided  upon  the  pleadings  and 
evidence  that  plaintiff  was  entitled  to  have  partition  of  the 
lands,  and  entered  a  decree  settling  the  interests  of  the  par- 
ties therein;  but,  finding  that  the  widow's  dower  had  not 
been  admeasured,  and  that  she  had  not  elected  whether  she 
would  take  her  dower  or  her  homestead  rights  in  the  land,  it 
was  ordered  that  she  be  required  to  elect  at  or  before  the  next 
term  of  the  court  whether  she  would  take  dower  or  her  home- 
stead rights,  and  that  the  cause  be  continued  for  her  election, 
and  for  the  appointment  of  the  referees  to  make  partition.  This 
decree  was  rendered  by  the  Hon.  J.  H.  Henderson,  one  of  the 
judges  of  the  district  court.  At  the  next  term,  the  widow 
having  failed  to  make  her  election,  the  plaintiff  asked  that  a 
decree  be  entered  against  her,  to  the  effect  that  she  had,  by 
the  possession  and  occupancy  of  the  homestead,  and  other 
acts  shown  by  the  evidence,  elected  to  hold  under  her  home- 
stead right.  But,  though  the  court  found  she  had  failed  to 
make  the  election,  yet  as*  it  was  found  she  had  appealed  from 
a  prior  decision,  and  superseded  it  by  bond,  the  request  of 
plaintiff  was  refused.  This  decision  was  made  by  the  Hon. 
O.  B,  Atbbs,  another  judge  of  the  district  court.  From  the 
decree  the  widow  appeals;  and  from  the  decision  last  men- 
tioned plaintiff  appeals. 

II.  Jp'irst.  The  widow  cannot  take  both  dower  and  home- 
stead,  but  must  elect  which  she  will  take.  {Butterfield  v. 
Wieksy  44  Iowa,  310;  HoXbrook  v.  Perry,  66  Id.,  286.) 
Seoo7^.  The  dower  of  the  widow  is  not  subject  to  the  debts 
of  her  deceased  husband,  and  is  to  be  set  apart  without  refer- 
ence thereto.  {Mock  v.  Wataon,  41  Iowa,  241.)  Third.  The 
continued  occupancy  of  the  homestead,  in  the  absence  of  an 
election  to  take  dower,  will  be  deemed  an  election,  in  effect,  to 
take  under  the  homestead  rights.    {Holbrook  v.  Perry ,  supra,) 
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III.  Oonrts  of  equity  have  concnrrent  juriBdiction  with 
courts  of  law  in  the  assignment  of  dower.  {Starry  v.  Starry^ 
21  Iowa,  254;  Phares  v.  Walters^  6  Id.,  106;  McCraney  v. 
McGrcmey^  6  Id.,  232;  Gano  «;.  Oilruthy  4  G.  Greene,  458.) 
It  therefore  follows  that  the  proceedings  authorized  by  Code, 
§§  2444-2451,  for  the  admeasurement  of  dower,  are  not 
exdusiye;  but  it  may  be  assigned  and  set  off  in  a  proceeding 
in  chancery, — ^the  forum  in  which  proceedings  for  partition 
are  had  under  our  statute,  (Code,  §  3277.)  This  cause  was 
rightly  commenced  in  chancery,  and  a  partition  of  the  lands 
may  be  made  therein,  if  the  plaintiff  has  shown  that  the  right 
to  partition  now  exists.  We  proceed  to  inquire  whether  par- 
tition may  be  enforced  in  this  action. 

'  IV.  The  heirs  talce  lands  subject  to  the  debts  of  their 
ancestor,  which  are  enforced  by  proceedings  in  the  probate 
coui*t,  wherein  claims,  except  those  entitled  to  preference 
under  the  laws  of  the  United  States  and  those  for  public 
taxes,  are  barred,  if  not  iiled  and  proved  within  one  year  after 
the  giving  of  the  notice  of  the  appointment  of  the  adminis- 
trator. It  is  plain  that  the  interests  of  the  heirs  in  the  lands 
of  the  estate  cannot  be  determined  until  the  extent  of  the 
indebtedness  of  the  estate  be  known,  or  rather,  it  cannot  be 
determined  just  what  land  or  what  interest  therein  is  sub- 
ject to  partition  among  the  heirs  until  that  time.  The  lands, 
or  such  part  thereof  as  is  neqessary,  may  be  sold  by  the 
administracor  to  pay  debts.  He  would  sell,  not  an  interest 
in   all   the   lands,  if  it  is   not  necessary    to   sell   all,   but  j 

all  interest  in  such  parts  as  may  be  necessary  to  realize  a 
sum  sufficient  to  pay  debts.     It  is  plain  that  the  lands  cannot  { 

be  partitioned  subject  to  the  claims  of  creditors  of  the  estate, 
for  it  cannot  be  determined  just  what  lands,  after  the  pay- 
ment of  debts,  will  be  owned  by  the  estate,  or  will  descend  to 
the  heirs.  The  creditors  cannot  be  subjected  to  delays,  or 
impeded  in  the  enforcement  of  their  claims  against  the  lands 
of  the  estate.  So  the  law  will  not  permit  the  vain  thing  to 
be  done  of  partitioning  lands  when  it  cannot  be  determined 
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what  interest  the  heirs  have  in  them,  nor  just  what  lands 
are  subject  to  partition. 

V.     And  justice  to  the  widow  demands  that  the  partition 
of  land  be  not  made  until  after  the  extent  of  the  indebted- 
ness of  the  estate  is  determined.     It  is  true  that  her  dower 
is  not  subject  to  the  debts  of  her  deceased  husband ;  but,  as 
we  have  seen,  she  is  entitled  to  take  under  her  homestead 
rights,  or,  rejecting  the  homestead,  she  may  take  her  distribu- 
tive interest, — her  dower — in  lands  of  the  estate  generally. 
She  may  exercise  an  election  as  to  whether  she  will  take  under 
her  homestead  rights,  or  her  dower  interest  in  the  lands.     It 
is  plain  that  the  condition  and  value  of  the  homestead  and 
of  the  other  lands  of  the  estate  may  be  such  that  the  widow 
cannot  determine  whether  it  would  be  better  for  her  to  take 
in  one  way  or  the  other,  until  the  extent  of  the  indebtedness 
of  the  estate  is  determined.     If  the  occupancy  of  the  home- 
stead for  life  be  of  more  value  than  one- third  of  the  real 
estate  in  fee-simple,  to  which  she  is  entitled  as  dower,  she 
would  take  the  homestead.     But,  if  the  values  are  different, 
she  would  make  a  different  election.     She  ought  not,  there- 
fore, to  be  compelled  <to  make  the  election  until  the  extent 
of  the  indebtedness  of  the  estate  is  determined.     We  reach 
the  conclusion  that,  when  this  action  was  instituted  and  the 
decision  of  the  court  was  made,  the  time  had  not  come  for 
partition  of  the  lands,  or  to  require  the  widow  to  make  her 
election  as  between  her  homestead  and  dower  rights. 

VI.  There  was  evidence  tending  to  show  that  the  per- 
sonal estate  of  the  intestate,  worth  $10,000  to  $12,000,  was 
sufficient  to  pay  all  debts,  which  amounted  to  $2,500.  But 
these  figures  are  mere  estimates  based  upon  present  knowl- 
edge of  the  debts  and  the  present  condition  of  the  property. 
There  may  be  other  debts  not  known  now.  The  personalty 
.  may  be  destroyed.  There  are  many  contingencies  impairing 
confidence  in  the  evidence  upon  which  plaintiff  bases  his 
claim  that  the  personalty  will  pay  the  debts,  and  that,  there- 
fore, the  lands  may  be  partitioned  among  the  heirs.     It  can- 
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not  now  be  adjudicated  that  this  claim  is  based  upon  facts, 
and  surely  chancery  will  not  decree  relief  when  it  is  uncer- 
tain that  the  parties  asking  it  are  entitled  thereto,  and  when 
it  may  work  injustice  to  some  of  the  parties. 

VII.     We  do  not  hold   that  proceedings   to  admeasure 
dower  can  be  delayed  longer  than  is  necessary  to  determine 
the  extent  of  the  indebtedness   and   the  quantity  of  land 
required  to  be  sold  in  order  to  pay  debts.     The  condition  of 
proceedings  to  settle  the  estate  must  be  sach  that  these  mat- 
ters may  be  adjudicated  so  that  all  concerned  will  be  bound 
thereby,  and  the  heirs  may  take  the  lands  free  from  the  claims 
of  creditors  of  the  estate,  and  the  creditors  may  in  no  meas- 
ure be  delayed  or  impeded  in  enforcing  their  claims,  and  the 
widow  may  make  her  election  upon  full  knowledge  of  pro- 
ceedings and  adjudications  which  affect  the  quantity,  and  of 
course  the  value,  of  the  real  estate  out  of  which  the  dower 
may  be  carved.     This  surely  cannot  be  done  before  the  time 
has  expired  which  operates  as  a  bar  to  filing  claims,  and  do 
equitable  reasons  exist  to  permit  any  claims  to  be  filed  there- 
after, and  before  the  claims  filed  are  paid.     Indeed,  we  think 
proceedings  for  partition,  and  to  require  the  widow  to  elect 
whether  she  will  take  dower  or  the  homestead,  should  be 
delayed  until  the  estate,  as  to  the  debts  against  it  and  lega- 
cies, may  be  found,  upon  adjudication,  to  be  fully  settled. 
Of  course,  there  should  be  no  unnecessary  delay  in  settling 
the  estate,  and  the  heirs  must  be  permitted  to  urge  and 
enforce  such  speed  in  the  proceedings  to  settle  the  estate  as 
will  not  prejudice  the  rights  of  creditors  and  the  widow. 

VIII.  We  think  the  district  court  rightly  held  that  the 
widow's  appeal  and  supersedeas  arrested  proceedings  in  the 
case  so  far  as  to  forbid  the  court  to  require  the  widow  to 
make  the  election  of  dower  or  the  homestead.  We  have 
shown  in  our  discussion  of  the  case  that  this  could  not  have 
been  done  at  that  time  for  other  reasons. 

We  reach  the  conclusion  that  plaintiff's  petition  ought  to 
be  dismissed.     The  decree  and  order  of  the  district  court  is 
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reversed  on  defendant's  appeal  and  affirmed  on   plaintiff's 
appeal. 

Sbeyers,  J.,  dissenting.  This  case  is  determined,  in  my 
judgment,  upon  a  point  not  made  in  the  pleadings.  In  my 
judgment,  there  is  no  such  issue,  and  therefore  the  case 
should  not  be  reversed  on  the  ground  it  is,  and,  in  my  opinion, 
the  judgment  should  be  affirmed. 


1. 


The  State  v.  MoOlintio. 

Sedaotion:  bvidbnob:  cobqobobation  of  pbosbcutbtx.  In  a 
prosecution  for  sedaciion  by  means  of  a  promise  of  marriage,  the  fact 
that  the  parties  kept  company  together,  and  acted  as  lovers  usually  do, 
and  other  circumsfcances,  are  regarded  as  sufficient,  in  coiToboration  of 
the  pzosecutnz,  to  connect  the  defendant  with  the  crime;  (see  StcUe  v, 
WelU,  48  Iowa,  671;)  and  the  evidenoe  in  this  case  (see  opinion)  held 
sufficient  for  that  purpose. 


2. 


: : :  bxact  tixb.    The  exact  time  of  a  seduction  is 

not  material  in  a  prosecution  for  that  offense;  and  if  it  was  accomplished 
about  or  near  the  time  named  in  the  indictment,  and  fixed  by  the  pros- 
ecotrix  in  her  evidence,  it  is  sufficient.  (Oompare  State  v.  Bell,  49  Iowa, 
440.) 


3. 


:  alibi:  bbbuttal:  witness    namb  not  on   indictmbnt. 

A  defendant  who  relies  ui>on  an  alibi  has  the  burden  to  prove  it,  and 
evidence  tending  to  contradict  that  introduced  to  establish  the  alibi  is 
rebutting  evidence;  and  it  is  not  required  that  the  name  of  the  witness 
giving  such  evidence  should  be  on  the  back  of  the  indictment. 

4.  InBtmotions :  chabob  complbtb:  bbfusal  to  oiyb  othbbs. 
Where  the  charge  of  the  court  fully  and  fairly  presents  the  law  of  the 
case,  it  is  not  error  to  refuse  to  give  other  instructions  asked. 

5. :  objections  to  gabbled  bxtbacts.    Counsel  cannot  select 

words  and  expressions  from  instructions,  and  isolate  them  from  the  body 
of  the  charge,  and  then  claim  that  such  words  and  expresf^ions  are 
erroneous,  if  the  charge  as  a  whole  fully  and  fairly  presents  the  law  of 
the  case.    (See  paragraphs  3  and  4  of  the  opinion  for  illustrations.) 

6.  Seduction:  chaste  chabactbb  pbbsumbd.  In  a  prosecution  for 
seduction,  the  chaste  character  of  the  prosecutrix  is  presumed  until 
assailed  as  a  matter  of  defense,  and  then  the  defendant  has  the  burden 
of  proof. 
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Appeal  from  Henry  District  Court — Hon.  A.  H.  Stdts- 

scAN,  Jadge. 

Wednbsday,  Deoember  21. 

Indictment  for  seduction.    Trial  by  jury.    Verdict  guilty, 
and  judgment.     The  defendant  appeals. 

a,  AmbleTj  for  appellant. 

A.  J,  Baker^  Attomey-ge7ieraly  for  the  State. 

Sbbvers,  J. — I.  The  prosecuting  witness  testified  that  she 
was  an  unmarried  woman,  and  that  the  defendant  promised 
1  BRDuoTioy  ^  marry  her,  and  thereby  accomplished  her 
roboratfonof"  reduction;  that  the  seduction  took  place  on  the 
prosecutrix.  27th  day  of  January,  1884,  and  as  to  this  time 
she  was  quite  positive.  She  also  testified  that  defendant  had 
visited  and  sought  her  company  frequently,  during  a  period 
of  two  years  or  more,  at  her  father's  house,  and  at  her 
brother's  and  brother-in-law's;  that  on  such  occasions  she 
and  the  defendant  were  alone  the  greater  part  of  the  night. 
The  evidence  of  the  prosecuting  witness  was  corroborated,  to 
some  extent,  by  her  mother,  father,  brother  and  brother-in- 
law,  as  to  the  visits,  and  as  to  the  defendant  being  in  her 
company  as  above  stated.  The  seduction  was  accomplished 
at  her  brother's  house,  as  the  prosecuting  witness  testified, 
and  that  it  was  on  Saturday  night;  and  her  brother  testified 
that  she  met  the  defendant  at  his  house  Saturday,  in  the  even- 
ing. W.  R.  Mason  testified  that  he,  in  a  convei'sation  with 
the  defendant  in  which  he  said  he  was  going  away,  "asked 
him  why  he  was  going  so  sudden,  and  he  said,  ^  Nothing  in 
particular.'  I  said,  'You  might  as  well  come  out  with  it;  I 
have  heard  what  is  going  through  the  neighborhood.'  I 
asked  him,  then,  '  Do  you  deny  fixing  the  girl  up  the  way 
the  report  was?'  He  said  he  did  not  deny  it.  I  said,  'Why 
don't  you  go  and  marry  her! '  He  said  he  never  intended  to. 
I  said, '  Why  didn't  you  let  her  alone,  then?'     He  said,  'The 
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old  man  woald  not  let  ine  come  to  the  house  now.'  He  says, 
<  I  have  got  her  fixed ;  he  can  take  her  and  go  to  hell  with  her.' " 

It  is  contended  by  counsel  for  the  defendant  that  there  is 
no  evidence  which  sufficiently  corroborates  the  prosecutrix, 
and  which  tends  to  connect  the  defendant  with  the  offense; 
but  we  think  the  evidence  is  clearly  sufficient  in  this  respect. 
The  jury  were  fully  warranted  in  finding  that  what  the  defend* 
ant  said  to  Mason  had  reference  to  the  prosecuting  witness,  and 
that  he  had  sexual  intercourse  with  her.  It  is  true,  there  is 
no  corroborative  evidence  that  he  used  any  seductive  arts,  or 
that  the  seduction  was  accomplished  under  a  promise  of  mar- 
riage, tiuch  evidence  cannot  usually  be  obtained.  Evidence 
of  the  use  of  seductive  arts,  other  than  that  of  the  prosecu- 
trix, cannot  usually  be  obtained  more  easily  and  readily  than 
the  fact  of  sexual  intercourse;  and  this  is  true  in  most  cases 
as  to  a  promise  of  marriage.  For  a  time,  at  least,  if  the 
promise  precedes  the  seduction,  it  is  usually  known  to  the 
parties  only.  The  fact  that  the  parties  kept  company 
together,  and  acted  as  lovers  usually  do,  and  other  circum- 
stances, are  regarded  as  sufficient  as  corroborating  evidence 
tending  to  connect  the  defendant  with  the  offense.  (State  v. 
Wells,  48  Iowa,  671.) 

It  is  also  said  that  the  prosecutrix  is  not  corroborated  as  to 
the  time  when  she  states  the  seduction  took  place.     But  the 

2.  — : :  exact  time  is  never  material.     Although  the  pros- 

time.*  ecutrix  may  be  quite  positive  in  this  respect, 

she  is  not  infallible,  and  may  be  mistaken;  and  it  is  not 
material  that  the  seduction  occurred  on  the  particular  day 
named  by  the  prosecutrix.  It  is,  therefore,  not  essential  that 
she  should  be  corroborated  as  to  the  exact  day.  In  this  con- 
nection, we  deem  it  proper  to  say  that  the  instructions  of  the 
court,  that  if  the  seduction  was  accomplished  about  or  near 
the  time  named  in  the  indictment,  and  fixed  by  the  prosecu- 
trix in  her  evidence,  it  was  sufficient,  are  correct.  (Stctte  v. 
Belly  49  Iowa,  440.) 

II.     Evidence  was  introduced  by  the  defendant  tending  to 
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show  that  he  was  not  at  the  place  where  it  is  claimed  the 

3. :  alibi:  seduction  took  place  on  the  night  of  the  27th  of 

ness'  name      Janoary,  1884.      The  state,  in  rebuttal,  intro- 

not  on  Indict-  ''  i  i  i      i 

ment.  duced  Marj  Kurtz,  and  asked  her  whether  or  not 

the  prosecutrix  was  at  her  house  the  latter  part  of  January, 
1884.  To  this  question  the  defendant  objected,  as  "incom- 
petent, immaterial,  and  not  in  rebuttal."  The  objection  waB 
overruled,  and  the  witness  answered:  "  Yes,  she  was."  The 
witness  was  then  asked:  "  State  whether  or  not  the  defend- 
ant was  at  your  house,  if  you  saw  him,  and  talked  with  him, 
and  if  he  visited  with  her  at  that  time."  A  similar  objec- 
tion to  this  question  was  overruled,  and  the  witness  answered : 
"  He  did."  It  is  urged  that  the  name  of  this  witness  was 
not  indorsed  on  the  back  of  the  indictment,  and  therefore  her 
evidence  is  not  admissible;  but  this  point  is  not  well  taken, 
if  the  evidence  can  properly  be  regarded  as  rebuttal.  It  is 
also  objected  that  it  should  have  been  introduced  in  chief; 
but  the  fact  that  evidence  was  admissible  in  chief  does  not 
establish  that  it  was  not  admissible  in  rebuttal.  The  defendant 
undertook  to  establish  an  alihi.  This  is  a  defense,  and  as  to 
it  the  burden  was  on  him.  The  state  could  not  anticipate 
such  a  defense,  but  it  had  the  right  to  introduce  evidence  in 
rebuttal  which  tended  to  contradict  the  evidence  which 
tended  to  establish  an  alihi.  Therefore  the  court  did  not 
err  in  admitting  the  evidence. 

III.  The  charge  to  the  jury  contains  26  paragraphs  or 
propositions  of  law,  and  we  regard  them  generally  as  favor- 
4.  iKSTRuo-      ftble  to  the  defendant;  and  the  charge  fully  pre- 

oompiete^?<t  scuts   the  law  of  the  case,   and   therefore  the 

fusaltoglve      ,      ,  .  ,     ^    -.        i        -i   «.      ^      . 

otbers.  instructions  asked  by  the  defendant  were  prop- 

erly refused.  Several  of  the  paragraphs  and  particular  parts 
of  the  charge  are  said  to  be  erroneous.  Oounsel  have  selected 
words  and  expressions,  and  isolated  them  from  the  context 

J  .  ^^     and  body  of  the  charge,  and  then  claim  that  such 

garbfed  ex-      particular  words  are  erroneous*     The  rule,  how- 
teacts.  ever,  is  well  settled  that  the  charge,  as  a  whole, 

must  be  read  and  considered,  and  that  prejudicial  error  can- 
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not  necessarily  be  based  or  foand  to  exist  because  certain 
words  are  not  the  best  possible  words  that  coald  have  been 
selected  to  convey  the  thonght  intended  to  be  expressed. 
Having  said  this  much  in  a  general  way,  we  will  proceed,  so 
far  as  may  be  regarded  as  necessary,  to  notice  the  particular 
objections  made. 

In  the  second  paragraph,  the  conrt  defined  the  crime  with 
which  the  defendant  was  charged  as  follows:  ^<  The  law  pro- 
vides that  if  any  person  seduce  and  debauch  an  unmarried 
woman  of  previously  chaste  character,  he  is  guilty  of  a  viola- 
tion of  the  criminal  law;  and  in  this  case  it  is  charged  that  the 
defendant  seduced,  debauched,  and  had  carnal  knowledge  of, 
the  prosecutrix,  which  means  that  by  seductive  arts  and  influ- 
ences the  defendant  induced  the  prosecutrix  to  yield  her  per- 
son to  him  for  the  purpose  of  sexual  intercourse,  which  was 
accomplished  and  consummated  as  claimed."  Ko  objection  is 
made  to  this  paragraph.  The  third  paragraph  is  as  follows : 
^<  To  warrant  a  conviction,  the  state  must  prove  each  and  all 
of  the  allegations  charged  in  the  indictment  beyond  a  rea* 
sonable  doubt.  The  state  must  prove  that  the  prosecutrix 
was  an  unmarried  woman,  and  that  he  seduced  and  debauched 
her.  *  ♦  *  If  these  facts  are  established  beyond 
a  reasonable  doubt,  then  you  shall  find  the  defendant  guilty 
of  the  crime  charged.  *  *  * "  This  paragraph 
is  objected  to,  because  the  court  failed  to  say,  in  addition  to 
what  is  said,  that,  to  warrant  a  conviction,  it  must  appear  that 
the  prosecutrix  was  of  chaste  character.  It  will  be  observed 
that  the  court  stated  in  the  first  place  what  the  state  was 
6.  akduction:  required  to  prove,  and  omitted  to  say  anything 
SStSrVrSum-  ahout  chastc  character,  for  this  is  presumed, 
•^  and  no  proof  is  required  on  the  part  of  the  state. 

It,  however,  constitutes  a  defense  to  be  shown  by  the 
defendant,  and  that  he  introduced  evidence  so  tending 
must  be  admitted.  But,  when  the  second  and  third  par- 
agraphs are  read  together,  it  will  be  seen  that  the  court 
meant,  and  the  jury  must  have  understood,  that  the  defend- 
ant could  not  be  convicted  if  the  prosecutrix  was  not  of 
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chaate  character.  But,  if  this  be  doubtfal,  such  donbf 
is  dissipated  when  the  fourth,  fifth  and  sixth  paragraph? 
of  the  charge  are  read  and  considered.  In  the  fourth 
the  court  said,  in  substance,  that  the  jury  must  determine, 
from  the  evidence  introduced,  whether  the  prosecutrix  was 
of  chaste  character;  and  in  the  fifth,  the  court  said  as  foU 
lows:  <<  To  determine  whether  the  crime  charged  against  the 
defendant  has  been  committed,  the  true  character  of  the 
prosecutrix  must  be  ascertained  and  determined."  This  is 
followed  by  a  definition  of  what  constitutes  chaste  character, 
which  is  clearly  correct.  It  is  not  deemed  necessary  to  quote 
any  portion  of  the  sixth  paragraph*  It  will  be  observed  that 
the  court  said  in  substance,  and  the  jury,  must  have  under- 
stood that,  the  defendant  could  not  be  found  guilty  if  she  was 
of  unchaste  character.  If  she  was,  no  crime  had  been  commit- 
ted. It  is  urged  that  the  court  did  not  in  words  say  that,  if 
she  was  of  unchaste  character,  the  defendant  must  be  acquit- 
ted. The  jury,  if  of  ordinary  intelligence,  (and  this  must  be 
presumed,)  must,  however,  have  so  understood.  The  several 
paragraphs  we  have  been  considering  sufficiently,  we  think, 
and  in  clear  and  unmistakable  terms,  state  fully  the  law  appli- 
cable to  the  case;  and  therefore  the  omission  to  refer  to  the 
chaste  character  of  the  prosecutrix  in  the  third  paragraph 
cannot  be  regarded  as  prejudicial. 

lY.  The  nineteenth  paragraph  of  the  charge  is  as  foU 
lows:  <^If  a  witness  has  testified  whose  general  reputation 
for  truth  and  veracity  has  been  successfully  impeached,  jou 
have  a  right,  if  you  think  proper,  to  disregard  such  testi- 
mony wholly  or  partially,  as  you  think  the  necessity  of  the 
case  may  require  or  admit;  but  whether  or  not  such  witness 
has  been  successfully  impeached  you  are  to  determine  by  all 
the  facts  in  the  case,  and  in  determining  whether  or  not  the 
testimony  of  a  witness  has  been  successfully  impeached,  you 
must  take  all  the  testimony  introduced  to  impeach  and  sus- 
tain the  character  of  such  witness,  and  from  the  evidence 
determine  what  weig^ht,  if  any,  you  will  give  to  the  testi- 
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mony  of  such  witness/'  The  use  of  the  words  *'  necessity  of 
the  case,"  as  ased  in  this  instrnction,  is  said  to  be  erroneous. 
That  there  is  some  doubt  as  to  what  the  court  meant  must 
be  admitted.  The  words  used  do  not  seem  appropriate,  but 
we  think  it  is  clear  that  the  court  did  not  mean  the  necessity 
either  to  convict  or  acquit.  By  the  ufie  of  the  word  "  case," 
the  court  meant  evidence,  or,  rather,  that  the  jury  could 
wholly  or  partially  reject  or  admit — that  is,  give  credit  to — 
as  the  necessity  of  the  evidence  required.  After  reading 
over  the  whole  charge  of  the  court,  we  feel  constrained  to 
say  that  the  defendant  could  not  possibly  have  been  preju- 
diced by  the  giving  of  the  instruction  referred  to.  While 
we  regret  that  the  instructions  in  the  form  they  are  before 
us  were  given,  in  justice  to  the  court  we  desire  to  say  they 
are  presented  to  us  in  type-writing;  but  that  there  are  inac- 
curacies therein,  apparant  on  the  face  of  the  record,  we  think 
cannot  be  doubted.  Some  other  paragraphs  of  the  charge 
are  objected  to  which  we  have  not  specifically  noticed,  for 
the  reason  that  the  objections  urged  amount,  as  we  think,  to 
mere  criticisms,  and  are  without  substantial  merit. 

It  is  urged  that  the  verdict  is  not  sustained  by  the  evidence, 
but  we  cannot  disturb  it  on  this  ground.  We  have  read  the 
evidence,  and  think  the  jury  could  well  find  as  they  did.  It  is 
true,  there  is  evidence  tending  to  show  that  the  prosecutrix  was 
not  of  chaste  character.  Its  sufficiency,  as  well  as  the  credit 
to  be  given  to  the  witnesses  who  testified  in  relation  thereto, 
was  the  province  of  the  jury  to  determine.  So,  as  to  the 
time  the  seduction  took  place,  and  as  to  the  alibi. 

The  judgment  of  the  district  court  is 

Affibmed. 
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in»    igl  Spbaoue  v.  White. 

73~67ol  *•  Vendor  and  Vendee :  noticb:  possession  aftbb  kecovdkd  ooh- 

129  5041  ybtance:   forbclosuub  of  iffORTOAOE:   parties:   redemption. 

The  rale  that  postesiiai  of  real  estate  is  notice  to  all  the  world  of  the 
rights  of  the  possessor  dbes  not  apply  where  the  possession  is  continu- 
ous after  a  full  conveyance  by  the  person  in  possession,  and  the  record- 
ing of  such  conveyance.  (Compare  Koon  v,  Tramel,  71  Iowa,  132.)  And 
so,  where  such  conveyance,  absolute  upon  its  face,  was  based  upon  an 
oral  agreement  to  reconvey  upon  certain  conditions,  which  were  after- 
wards complied  with,  and  a  reconveyance  made  accordingly,  which, 
however,  was  not  recorded,  and  the  grantee  in  the  first  conveyance  mort- 
gaged the  land  while  the  record  title  was  perfect  in  him,  held  that 
the  grantee  in  the  reconveyance  was  not  a  necessary  party  to  the  fore- 
closure of  the  mortgage,  and  had  no  right  in  equity,  on  account  of  the 
fact  that  she  was  not  made  a  party,  to  jnedeem  from  the  purchaser  at  the 
foreclosure  sale. 

2.  : :  LIS  pendens:  when  not  applicable:  purchaser  at 

FORECL08T7RB  SALE.  Scctiou  2628  of  the  Code,  providing  that  when  a 
petition  has  been  filed  affecting  real  estate  it  is  notice  to  third  persons 
of  plaintiff's  rights,  ete.,  applies  only  in  cases  when,  pending  the  action, 
a  third  person  deals  with  reference  to  the  sul]tject-mattcr  with  a  party 
to  the  action.  (Compare  Parsons  v.  Hoyt,  24  Iowa,  154.)  And  where, 
at  the  time  of  the  foreclosure  of  a  mortgage,  an  action  involving  the 
land  was  pending  between  parties  who  both  claimed  under  the  mortga- 
gor, and  one  of  these  parties  was  made  a  defendant  to  the  foreclosure, 
but  the  other  was  not,  held  that  the  pendency  of  the  action  was  not 
notice  to  the  mortgagee  of  the  interest  of  such  other  party  in  the  land, 
and  that  a  purchaser  at  the  foreclosure  sale  took  the  land  unincumbered 
by  any  such  interest. 

Appeal  from  Adair  District  Cov/rt — Hon.  J.  H.  Hender- 
son, Judge. 

Saturday,  I)boembeb  81. 

Plaintiff  brought  an  action  in  equity  to  quiet  in  him  the 
title  to  certain  real  estate.  He  claims  title  under  a  master's 
deed,  given  under  a  sale  by  a  master  in  chancery  of  the 
United  States  circuit  court  for  the  southern  district  of  Iowa, 
under  a  judgment  for  the  foreclosure  of  a  mortgage.  Defend- 
ant alleged  that  she  was  the  owner  of  the  property.  The  dis- 
trict  court  adjudged  that  defendant  was  entitled  to  redeem 
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from  the  mortgage  sale,  and  the  judgment  determines  the 
amoant  which  she  is  required  to  pay  in  making  the  redemp- 
tion.    Both  parties  appeal. 

C.  S.  Fogg  and  G.  W.  Neal,  for  plaintiff. 

* 

Oow  <b  HageVy  for  defendant. 

KsBD,  J. — The  facts,  as  we  find  them  to  be,  are  as  follows: 
Prior  to  the  3d  of  December,  1876,  Jolin  White,  who  was 
defendant's  husband,  was  the  owner  of  the  property,  and  on 
that  day  he  conveyed  it  to  her.  Subsequently,  W.  M. 
Rogers  recovered  a  judgment  against  said  John  White,  and 
defendant  became  surety  on  the  bond  for  the  stay  of  execu- 
tion thereon.  On  the  6th  of  March,  1878,  defendant  and 
her  husband  conveyed  the  j)remises  to  L.  L.  Durham,  and 
the  conveyance  was  duly  recorded.  On  the  11th  of  May  fol- 
lowing, the  property  was  sold  on  execution  issued  on  the 
Rogers  judgment,  the  judgment  plaintiff  being  the  pur- 
chaser, and  a  sheriff's  deed  was  executed  to  him,  and  on  the 
21st  of  the  same  month  he  executed  to  Durham  a  quitclaim 
deed  of  the  premises.  There  was  a  parol  agreement  between 
Durham  and  defendant  and  her  husband  that,  upon  the  pay- 
ment of  certain  moneys  which  he  had  advanced  to  them,  he 
would  reconvey  the  property  to  John  White.  Defendant  and 
her  husband  remained  in  possession  of  the  property  up  to 
the  time  of  the  death  of  the  husband,  which  occurred  on  the 
2d  of  October,  1881,  after  which  defendant  continued  in. pos- 
session. On  the  7th  of  January,  1880,  Durham,  by  direc- 
tion of  John  White,  executed  a  conveyance  of  the  property 
to  Orlando  White,  who  is  the  son  of  John  White  bv  a  former 
marriage.  That  deed  remained  in  John  White's  possession 
until  his  death,  when  Orlando  obtained  possession  of  it, 
and  caused  it  to  be  recorded.  On  the  6th  of  November, 
1881,  Durham  executed  a  conveyance  of  the  property  to 
defendant  and  the  surviving  children  of  John  White.  That 
deed  was  delivered  to  defendant  at  the  date  of  its  execution, 
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but  has  never  been  recorded.     On  the  30th  of  November, 
1880,  Durham  executed  a  mortgage  on  the  property  to  Lewis 
Lombard,  to  secure  an  indebtedness  of  $600.     In  January, 
1883,  defendant  filed  her  petition  in  the  district  court,  in 
which  she  alleged  that  the  property  belonged  to  John  TVhite 
at  the  time  of  his  death,  and  she  prayed  that  her  distributive 
share  therein   be   admeasured.     Orlando   Wliite  was  made 
defendant  in  the  action,  and  he  answered,  alleging  title  to 
the  property  in  himself,  under  the  deed  from  Durham,  of 
January  7,  1880.     In  her  reply  defendant  alleged  that  said 
deed  was  without  consideration,  was  never  delivered,  and 
that  Orlando  obtained  possession  of  it  by  fraud,  and  she 
prayed  that  it  be  canceled.     The  issue  thus  joined  was  tried 
on  the  6th  of  February,  1886,  and  judgment  was  entered  for 
defendant,  establishing  her  right  to  a  distributive  share  of 
the  property,  and   the  court  appointed  commissioners   to 
admeasure  such  share,  and  the  commissioners  subsequently 
filed  a  report  of  their  doings  in  the  premises,  which  has  been 
approved  by  the  court.   On  the  20th  of  December,  1884,  Lom- 
bard brought  suit  for  the  foreclosure  of  the  Durham  mortgage, 
making  Durham  and  Orlando  White  defendants,  and  a  judg- 
ment of  foreclosure  was  entered  on  the  20th  of  May,  1885, 
and,  on  the  22d  of  July  following,  the  property  was  sold  by 
the  master  under  the  judgment,  Lombard  being  the  pur- 
chaser.    He  subsequently  assigned  the  certificate  of  pur- 
chase to  plaintiff,  and,  at  the  expiration  of  one  year  from  the 
date  of  the  sale,  the  master  executed  to  him  a  deed  of  the 
premises. 

No  question  is  made  as  to  the  validity  of  the  mortgage, 
but  the  sole  question  in  the  case  is  whether  defendant  is 
barred  of  the  right  to  redeem  from  the  mortgage  by  the  fore- 
closure proceedings,  and  the  sale  and  deed  thereunder.  Ab 
Durham,  at  the  request  of  John  White,  executed  and  deliv- 
ered to  him  the  deed  to  Orlando  White,  the  strong  presump- 
tion is  that  the  condition  upon  which  he  was  to  reconvey  the 
land  had  been  performed;  but,  as  that  deed  was  never  deliv- 
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ered  to  Orlando,  it  never  became  effective  as  a  conveyance. 
At  his  death,  then,  John  "White  was  the  equitable  owner  of 
the  property,  but  the  legal  title  was  in  Durham;  and  his 
subsequent  conveyance  to  defendant  and  the  surviving  chil- 
dren of  White  passed  the  title  to  them.  When  the  foreclos- 
ure suit  was  instituted,  defendant  was  entitled  to  a  distributive 
share  of  the  property,  and  had  the  riglit  to  redeem  from  the 
mortgage;  but  the  evidence  of  her  right,  viz.,  the  deed  from 
Durham  to  her  and  the  children,  was  not  then  of  record,  nor 
was  it  recorded  when  the  master's  deed  was  executed.  She 
was  not  made  a  party  to  the  foreclosure  suit,  but  she  was 
then  in  possession  of  the  property,  and  continued  in  posses- 
sion when  the  deed  to  plaintiff  was  executed;  and  during  the 
same  time  her  suit  for  the  establishment  of  her  right  in  the 
property,  and  the  admeasurement  of  her  share,  was  pending. 
It  is  conceded  that  the  rule  is  that  a  purchaser  of  real  estate 
at  judicial  sale  takes  the  same  discharged  of  the  rights  and 
equities  of  third  parties  of  which  he  has  no  notice.  It  is 
contended,  however,  (1)  that,  as  defendant  was  in  possession 
at  the  time  of  the  sale,  the  purchaser  was  bound  to  take 
notice  of  the  claim  or  right  under  which  she  held  possession; 
and  (2)  that  the  pendency  of  her  action  for  the  admeasure- 
ment of  her  share  of  the  property  created  a  lia  pendens^ 
which  imparted  constructive  notice  to  the  world  of  her  right, 
I.  The  effect  of  defendant's  possession  of  the  property  is 
defeated  by  the  fact  that  her  deed  to  Durham  was  recorded 
1.  vBNDOKand  ^^®^  plaintiff's  rights  accrued.  Plaintiff  stands 
ticel^po^S-  i^  ^^  position  of  a  purchaser  from  Durham,  who 
cordeS^con-^"  was  defendant's  grantee;  and  her  possession  after 
ch«urrof  °^^  full  conveyance  did  not  impart  constructive  notice 
piu-tJes:  re-  to  a  purchaser  from  her  grantee  of  any  right  or 
mterest  retained  by  her  m  the  property.  \Koon, 
V,  Tramely  71  Iowa,  132.)  Nor  was  it  notice  of  a  subsequently 
acquired  right  in  the  property;  for  the  possession  was  con- 
tinuous after  the  execution  of  the  conveyance  to  Durham. 
There  was  no  relinquishment  of  possession,  and  re-entry, 
Vol.  LXXIIl— 43 
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when  the  new  right  accrued;  ifyindeed^it  can  be  said  that  a  new 
right  did  accrne  when  the  condition  was  performed  upon  which 
Durham  was  bound  to  reconvey.   ITeither  is  the  case  affected 
by  the  fact  that,  after  the  conveyance  to  Durham,  the  prop- 
erty was  sold  under  the  Bogers  judgment    As  that  judg- 
ment was  a  lien  on  the  property  at  the  time  of  the  convey- 
ance to  him,  Durham  was  divested  of  title  by  the  sheriff's 
sale,  and  deed  thereunder,  and  he  held  the  property  subse- 
quent to  that  under  the  deed  from  Rogers  to  him.     Bat 
that  is  immaterial     The  ground  upon  which  it  is  held  that 
the  effect  of  defendant's  possession,  as  notice  of  a  right  in 
her,  is  defeated  by  the  conveyance  to  Durham,  is  that  by  that 
deed  she  voluntarily  relinquished  all  interest  in  the  property, 
and  the  record  thereof  was  notice  to  the  world  of  such  relin* 
quishment;  and  it  can  make  no  difference  as  to  the  effect  of 
such  notice  that  the  grantee  was  subseqnently  divested  of 
the  property  by  the  sheriff's  sale  and  deed. 

IL     It  is  provided  by  statute  (Code,  §  2628)  that,  <<  when  a 
petition  has  been  filed  affecting  real  estate,  the  action  is  pend- 

^ ing  so  as  to  charge  third  persons  with  notice  of 

when'iwtap.  ^^  pendency,  and,  while  pending,  no  interest  can 
chSeaVf'orel  be  acquired  by  third  persons  in  the  subject-mat- 
Closure iiaie.  ^^  thereof  as  against  the  plaintiff's  title,  if  the 
real  property  affected  be  situated  in  the  county  where  the 
petition  is  filed  "  The  proceeding  for  the  admeasarement  of 
defendant's  interest  in  the  property  certainly  was  a  proceed- 
ing affecting  real  estate,  within  the  meaning  of  that  section. 
It  has  been  held,  however,  that  the  section  applies  only  in 
cases  when,  pending  the  action,  a  third  person  deals  with 
reference  to  the  subject-matter  with  a  party  to  the  action. 
{Parsons  v.  Eoyty  24  Iowa,  154.)  Orlando  White  was  a 
defendant  in  the  action  for  the  foreolosui^  of  the  mortgage. 
He  was  made  a  party,  doubtless,  for  the  reason  that,  by  the 
deed  from  Durham  to  him,  which  was  then  of  record,  be 
appeared  to  be  a  subsequent  purchaser  of  the  property^  It 
is  contended  that  the  title  conveyed  to  plaintiff  by  the  mas- 
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ter'e  deed  was  acquired  throagh  him,  and  that,  as  he  was  a 
party  to  defendant's  action  in  the  district  coart  for  the 
admeasurement  of  her  distributive  share,  plaintiff  was 
charged  with  notice  of  her  claim  when  he  purchased  the 
property.  But  it  is  not  true  that  plaintiff  acquired  title 
under  or  through  him;  nor  did  he  take  any  interest  in  the 
propertj^  under  him.  The  title  conveyed  by  the  master's 
deed  relates  back  to  the  date  of  the  mortgage.  It  passed  by 
virtue  of  the  mortgage  and  the  foreclosure  proceeding. 
Orlando  White  took  the  interest  in  the  property  which 
descended  to  him  on  the  death  pf  his  father,  subject  to  the 
mortgage,'  and  it  was  liable  to  be  defeated  by  the  foreclosure 
of  that  instrument.  As  against  the  mortgagee,-  the  only 
right  he  acquired  was  to  redeem  from  the  mortgage;  and  that 
right  was  cut  off  by  the  foreclosure  and  sale«  While,  there- 
fore, the  foreclosure  proceedings  had  the  effect  to  terminate 
his  right  fn  the  property,  they  did  not  operate  to  transfer 
any  right  or  interest  from  him  to  plaintiff,  and  plaintiff  is  in 
no  sense  a  purchaser  from  him,  but  he  occupies  the  position 
of  a  purchaser  from  Durham.  The  proeeedingin  the  district 
court  for  the  admeasurement  of  defendant's  distributive  share 
in  the  property  was  a  contest  between  parties  claiming  under 
Durhftm;  but  whatever  rights  they  had  .in.  the  property, 
accrued  subsequent  to  those  of  the  mortgagee,  and  his  rights 
were  in  no  manner  drawn  in  question  in  the  proceeding;  nor 
was  any  matter  upon  which  any  right  of  his  depended, 
involved  in  it:  He  was  not,  theretbre^  charged  by  the  pen- 
denoyrof  the  proceeding  -with  notice  of  defendant'^  olairo« 
And  plaintiff,  who  occupies  the  same  position,  aoquired  the 
property  discharged  of  her  equity. 

As  we  reach  the  oonolusion.  that  defendaat  is  not  entitled 
to  redeem,  we  need  not  eMisider  the  qfieetioii8..arisin^  on  her 

appeal. 

BsvxBaaD.,  . 
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StBAIOHT   y.    CSAWFORD   ET   AL.,  C0MMI8SIONBS8   OF 

Phabhaot. 

Weber  v.  The  Same. 

1.  Fbarmaoiflta:  unlawful  salbs  of  liquobs  bt:  strikiipo  names 

FROM  REGISTER  BT  COM1CI88IONUR6:  BYiDBNCB.  SiQce  the  enact- 
ment of  §  2,  Chap.  83,  Laws  of  1886,  the  commissioners  of  pharmacy 
have  no  aathority  to  strike  the  name  of  a  pharmacist  from  the  register 
on  account  of  repeated  sales  of  intoxicating  liquors  by  him,  except  upon 
^the  record  of  the  conviction  of  the  pharmacist,  certified  by  the  court  in 
which  he  was  convicted.  And  in  this  case,  where  the  oomnussioners, 
upon  the  complaint  of  citizens,  instituted  an  inquiry  of  their  own.  and, 
upon  a  hearing  before  themselves,  found  that  the  defendants  had  been 
guilty  of  repeated  unlawful  sales  of  liquors,  and  thereupon  cancelled 
their  certificates  as  pharmacists,  and  struck  their  names  from  the  regis- 
ter, held  that  they  exceeded  their  jurisdiction,  and  that  their  acts  ia 
that  regard  were  void. 

2.  Statutes:  repugn anot:  the  latest  in  date  fbbyails.    Where 

statutes  ard  repugnant,  that  which  was  last  enacted  must  prevail,  as  be- 
ing the  latest  expression  of  the  legislative  intent.  Accordingly,  held  that 
§  2,  Chap.  83,  Laws  of  1886,  must  prevail  over  g  9,  Chap.  75,  Laws 
of  1878,  in  regard  to  the  evidence  on  which  the  commissioners  o£ 
pharmacy  may  cancel  the  certificate  of  a  pharmacist  for  the  unlawful 
sale  of  liquors. 

Appeal  from  Polk  District  Court — Hon.  W.  F.  Oonbap, 

Judf^. 

"Wednesday,  January  25. 

Plaintiffs  were  re^^istered  pharmacists,  doing  basiness  in 
Atlantic.  Certain  citizens  of  Oass  county  filed  complaints 
against  them  before  the  commissioners  of  pharmacy,  accusing 
them  of  having  made  repeated  sales  of  intoxicating  liquors 
for  unlawful  purposes.  They  were  served  with  notice  of  the 
complaints,  and  were  required  to  show  cause  why  their  names 
should  not  be  stricken  from  the  register.  They  appeared  in 
obedience  to  the  citation,  and  answered  the  complaints,  and 
they  and  the  complainants  were  permitted  to  introduce  evi- 
dence in  the  form  of  affidavits;  the  evidence  being  taken  in 
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that  form,  under  a  regalation  adopted  by  the  commisBioners. 
Upon  the  hearing,  the  commissioners  found  that  they  had  each 
*<  violated  their  trust,  by  repeatedly  selling  alcoholic  and  intox- 
icating liquors  as  a  beverage,  and  to  persons  in  the  habit  of 
becoming  intoxicated;"  and  an  order  was  entered  revoking 
their  certificates,  and  directing  the  secretary  of  the  commis- 
sion to  strike  their  names  from  the  registry.  They  then 
applied  to  the  district  court  for  writs  of  certiorari  to  review 
this  action  of  the  commissioners.  In  their  return  the  com- 
missioners set  out  fully  the  proceedings  had  in  the  case, 
together  with  the  findings  of  fact  and  order  made  by  them. 
On  the  hearing,  the  district  court  entered  judgment  affirming 
the  action  of  the  commissioners,  and  plaintiffs  appeal.  The 
causes  were  submitted  on  the  same  abstract,  and  will  be  dis* 
posed  of  in  one  opinion, 

Z.  Z.  De  Laru/  and  Roohafellow  cfe  Soott^  for  appellants. 

Oeorge  R.  Henry  and  H.  Q.  CurtiSy  for  appellee. 

Seed,  J. — Section  8,  Ohap.  75,  Acts  Eighteenth  General 
Assembly,  contains  the   following  provisions:     "Provided, 

that  nothinc:  herein  contained  shall  be  construed 
^Ts:  unlaw-  80  as  to  shield  an  apothecary  or  pharmacist 
tSfkinK*^'  who  violates,  or  in  anywise  abuses,  this  trust,  for 
rcgUjter'bT  *^®  legitimate  and  actual  necessities  of  medicine, 
e???ei??*'°'  from  the  utmost  rigor  of  the  law  relating  to  the 
dence.  ^^^^  ^^.   jQi^^ji^jj^ti^g    Hquors,  and   in   addition 

thereto  his  name  shall  be  stricken  from  the  register."  The 
Twenty-first  General  Assembly  repealed  that  section,  and,  in 
lieu  of  the  provisions  quoted,  enacted  the  following:  «  Pro- 
vided, further,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  shield  the  person  who  in  anywise  abuses  this 
trust  for  the  legitimate  and  actual  necessities  of  medicine  only, 
from  the  utmost  rigors  of  the  law,  now  or  hereafter  in  force, 
relating  to  intoxicating  liquors,  and  in  addition  thereto  his 
name  shall  be  stricken  from  the  register  by  the  commission- 
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ers  of  pharinaGj^  apon  receipt  'of  trausoript  of  conviction, 
which  shall  be  tranamitted  by  the  coart,  or  by  order  of  the 
court,  b^ore  whom  conviction  is  had."  (Section  2,  chap.  83.) 
Section  9  of  the  original  act  contains  the  following  provision: 
**  Kor  shall  it  be  lawful  for  any  licensed  or  registered  phar-  * 
maoist  or  druggist  to  retail  or  sell  or  give  away  alcoholic 
liquors  or  compounds  as  a  beverage,  and  any  violations  of 
the  provisions  of  this  section  shall  make  tiie  owner  or  princi- 
pal of  said  store  or  pharmacy  liable  to  a  fine  of  not  less  than 
twenty-five  dollars,  and  not  more  than  one  hundred  dollars, 
to  be  collected  in  the  usual  manner;  and,  in  addition  thereto, 
for  repeated  violations  of  this  section,  his  name  shall  be 
stricken  from  the  register."  Other  provisions  of  this  section 
establish  restrictions  and  regulations  as  to  the  sale  of  certain 
poisons,  and  prohibit  the  sale  of  such  poisons,  except  under 
such  regulations  and  restrictions. 

The  important  question  in  the  case  is  whether  the  commis- 
sioners have  the  power  to  revoke  the  certificate,  and  strike 
the  name  of  a  registered  pharmacist  from  the  register,  on  the 
ground  that  he  has  sold  intoxicating  liquors  contrary  to  law, 
except  upon  proof  of  his  conviction  of  the  offense  by  the 
record  of  such  conviction;  and  the  question  depends  upon  the 
construction  which  shall  be  placed  upon  the  provisions  of 
section  2,  chap.  83,  Acts  Twenty-first  General  Assembly, 
and  of  section  9  of  the  original  act  quoted.  If  the  question 
depended  for  its  solution  upon  the  language  alone  of  either 
one  of  the  provisions,  there  would  perhaps  be  but  little  difii- 
culty  in  determining  it;  but  both  provisions  are  part  of  the 
same  statute,  and  they  relate  to  the  same  subject,  and  the 
language  of  both  must  be  considered  in  determining  the  legis- 
tive  intent.  It  is  reasonably  clear,  we  think,  that  the  com- 
missioners, before  the  enactment  of  chapter  83,  possessed  the 
power  which  in  the  present  case  they  attempted  to  exercise. 
By  the  provisions  of  both  sections  8  and  9,  it  was  the  fact 
that  the  party  had  violated  the  law  with  reference  to  the  sale 
of  intoxicating  liquors  that  subjected  him  to  the  additional 
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penalty  of  having  his  name  stricken  from  the  registry;  and 
neither  section  contains  any  provision  prescribing  any  par- 
ticolar  character  of  evidence  as  essential  for  the  establishment 
of  the  fact.  The  record  of  a  conviction  wonld  be  competent, 
and,  as  againat  the  party,  oonclasive,  evidence  of  the  fact; 
bnt  it  wonld  by  no  means  be  exclusive.  As  the  question 
depended  simply  upon  whether  a  particular  fact  existed,  any 
evidence  which,  under  the  ordinary  rules  of  law,  would  be 
competent  for  the  establishment  of  that  tact,  would  be  admis- 
sible upon  the  inyestigation. 

But  we  are  of  the  opinion  that  the  provision  quoted  from 
chapter  83  has  the  effect  to  establish  a  different  rule.     Under 
s.  sTATUTSfl :    t^A^  provision,  the  name  of  the  pharmacist  is  to 
Se%t£°%'    he  stricken  from  the  register  for  a  second  viola- 
Taiis.  tion,  and  the  commissioners  are  empowered  to 

act  upon  the  receipt  of  the  transcript  of  conviction.  While 
the  ground  of  the  action  remains  substantially  as  before,  the 
only  modification  being  that  a  second  violation  must  be 
established,  a  rule  is  created  as  to  the  character  of  evidence 
by  which  the  fact  of  violation  may  be  proven.  The  record 
of  conviction  is  now  the  only  competent  evidence  of  that 
fact.  It  is  true  that  the  provision  of  section  9  of  the  origi- 
nal act  is  not  expressly  repealed  or  modified  by  chapter  83. 
The  latter,  however,  works  a  modification  by  implication. 
Section  9  prescribes  a  penalty  for  a  particular  offense  against 
the  statute  relating  to  the  sale  of  intoxicating  liquors,  viz., 
tor  selling  such  liquors  as  a  beverage;  but  chapter  83  is  a 
general  provision,  prescribing  the  penalty  which  shall  be 
imposed  upon  a  pharmacist  for  any  violation  of  that  statute. 
The  particular  offense  denounced  by  section  9  is  included  in 
the  general  provision  of  chapter  83.  The  latter  is  the  subse- 
quent enactment.  It  does  not  prescribe  a  new  or  additional 
penalty  to  that  prescribed  by  the  former  act,  but  enacts 
merely  a  new  condition  upon  which  the  same  penalty  shall 
be  imposed  for  the  same  violation.  The  two  provisions  are 
repugnant.     The  one  provides  that  upon  proof,  by  any  com- 
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peteat  evidence,  of  a  single  offense  by  the  pharmacist,  his 
name  shall  be  stricken  from  the  register;  the  other,  that 
upon  proof  of  a  second  offense  being  made  by  the  presentation 
of  the  record  of  conviction,  the  same  penalty  shall  be  imposed. 
The  rule  in  such  case  is  that  the  latest  expression  of  the  legis- 
lative will  shall  control.  (Potter's  Dwar.  St.,  155;  Sedg.  St. 
&  Const.  Law,  104;     Com.  v.  Kimball^  21  Pick.,  273.) 

Another  consideration,  leading  to  the  same  result,  is  found 
in  the  construction  which  had  been  placed  upon  section  9 
before  the  enactment  of  chapter  83.  In  Hildreth  v.  Craw- 
ford^  65  Iowa,  339,  we  held  that  the  provision  of  that  sec- 
tion as  to  repeated  offenses  applied  to  other  violations  of  the 
law  than  the  sale  of  intoxicating  liquors,  and  that,  under  it, 
the  name  of  the  pharmacist  might  be  stricken  from  the  reg- 
ister on  proof  of  a  single  sale  of  liquor  in.  violation  of  law. 
That  construction  was  necessary  in  order  to  harmonize  that 
section  with  section  8.  The  provision  of  the  latter  section 
authorized  the  imposition  of  the  penalty  on  proof  of  a  single 
offense;  while  the  language  of  section  9,  if  applicable  to  the 
same  subject,  provided  for  imposing  the  penalty  only  on  proof 
of  '^  repeated  violations."  It  is  manifest  that  the  provisions 
were  in  conflict  if  they  were  both  applicable  to  the  same  sub- 
ject, and  that  difficulty  was  avoided  by  the  holding  that  the 
provision  of  section  8  was  applicable  to  all  cases  of  violation 
of  the  law  with  reference  to  the  sale  of  intoxicating  liquors; 
while  that  of  section  9,  as  to  "  repeated  violations,"  related  to 
the  other  offenses  enumerated.  Under  that  construction, 
section  8  contained  the  rule  with  reference  to  offenses  of  that 
diameter.  But  chapter  83  contains  a  substitute  for  section 
8.  That  it  created  a  different  rule  on  the  subject  from  that 
contained  in  the  original  section  there  can  be  no  doubt;  but 
before  its  enactment  that  section  contained  the  rule  on  the 
whole  subject,  and  the  snbstitute  is  necessarily  applicable  to 
the  whole  subject.  It  was  contended,  however,  that  the 
power  to  revoke  the  certificate  and  strike  the  name  of  the 
pharmacist  from  the  register  is  included  in  that  exercised 
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originally  by  the  commiBsioners  when  they  granted  the  eer- 
tiiicate,  and  that,  as  tliey  might  have  withheld  it  for  the  same 
reason  originally,  they  could  revoke  it  without  any  express 
statutory  authority.  But  that  argument  proceeds  upon  a  mis- 
taken theory  as  to  the  nature  of  the  powers  exercised  by  the 
commissioners.  They  are  not  possessed  of  any  original  pow- 
ers, but  are  the  instrumentality,  merely,  by  which  the  state 
seeks  to  effect  one  of  the  objects  of  the  government.  They 
are  public  officers,  possessing  such  powers  only  as  have  been 
conferred  upon  them  by  statute,  and  exercising  them  in  the 
manner  prescribed  by  law. 

.  As  the  privileges  enjoyed  by  the  pharmacist  under  his  cer- 
tificate and  registration  are  conferred  by  the  state,  it  may 
provide,  doubtless,  for  their  forfeiture  for  any  sufficient  reason; 
and  perhaps  they  could  be  withdrawn  at  its  will,  arbitrarily 
exercised.  But  it  is  sufficient  for  the  present  to  say  that 
causes  for  revocation  are  pointed  out  by  statute,  and  the 
manner  in  which  the  power  to  revoke  shall  be  exercised  is 
prescribed,  and  it  can  be  exercised  only  in  that  manner. 
We  are  of  the  opinion  that  the  commissioners  exceeded 

their  jurisdiction  in  the  matter  in  question. 

Revbrsxd. 
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The  Statb  v.  Nokl  bt  al. 

1.  Intoxloating  JLiqnors:  ndisakob:  DiaposiTioir  of  vihbs:  BieHts 
OF  coHicrssiONERs  OF  PHARMACT.  Chapter  83,  Law8  of  1886,  provid- 
ing that  *'  tweniy-fiye  per  cent  of  all  moneys  recovered  as  fines  under 
theprwUion^  of  this  iic^  (anact  in  relation  to  the  practice  of  pharmacy 
and  the  powers  of  the  commissioners)  shall  be  paid  into  the  state  treas- 
ury, and  reported  to  the  state  auditor,  and  held  subject  to  the  order  of 
the  commissioners  of  pharmacy  as  needed,  to  be  by  them  used  solely  to 
defray  the  expenses  of  prosecutions  under  and  the  enforcement  of  this 
'  act,  or  acts  to  which  this  ub  amendatozy,**  held  not  to  apply  to  a  fine 
imposed  upon  a  pharmacist  for  keeping  a  nuisance  by  the  ui^wful  sale 
of  liquors  in  his  drug  store;  because  said  act,  and  thofie  to  which  it  is 
amendatory,  contain  no  provision  declaring  a  place  kept  for  the  nnlaw- 
•ful  sale  of  intoxicating  hqnors  a  musanee^  and  pioriding  pemaitieB 
therefor;  but  such  fine  can  be  imposed  only  under  §  1523  of  the  Code, 
which  has  no  relation  to  the  above-named  act. 

Appeal  from  Olarhe  Distriet  Covrt. 

Wednesday,  January  25. 

Defendant,  O;  A.  Noel,  was  indicted  and  convicted  for 
the  crime  of  keeping  a  naisance,  committed  by  maintain- 
ing a  drug  stope  wherein  he  kept  and  sold  intoxicating 
liquors  in  violation  of  the  statute.  He  was  fined  in  the  sum 
of  $300.  The  judgment  orders  that  25  per  centam  of  the 
fine  be  paid  to  the  state  treasurer  for  the  benefit  of  the  board 
of  pharmacy.  From  this  order  the  state  and  defendant, 
Noel,  both  appeal. 

C.  C.  Mclnti/re,  for  the  State,  and  W.  M.  WiUon,  for 
defendant,  appellants. 

R.  S,  Parrish  and  George  F.  Rewry^  for  commissioners 
of  pharmacy,  appellees. 

Bbok,  J. — I.  The  indictment  in  this  case  was  found  under 
Code,  §  1523,  and  other  statutes,  declaring  the  keeping  of  a 
place  for  the  unlawful  sale  of  intoxicating  liquors  a  nuisance, 
and  providing  for  punishment  thereof.     It  is  unnecessary 
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to  refer  more  explicitly  to  these  provisions,  or  to  sftj.  more 
th&n.that  the  statutes. ralatiug  to  the  organization,  duties  and 
powers  of  the  board  of  pharmacy  contain  no  provision  declar- 
ing a  place  kept  for  the  unlawful  sale  of  iatojdcating  liquors 
a  nuisance,  and  providing  penalties  therefor*  Chapter 
72,  ^cts ,  Eighteenth  General  Assembly,  being  ^An  act  to 
regulate  the  practice  of  pharmacy,  and  the  sale  of  medicines 
and  poisons,''  creates  the  board  of  commissioners  of  phar- 
macy, and  prescribes,  their  powers  and.  duties,  and  contains 
sundry  regulations  pertaining  to  the  subject  .of  the  act,  and, 
an^ong  them,  certain  restrictions  as  to  the  sale  of  intoxicat- 
ing liquors.  But  this  act,  and  the  amendments  thereto,  pro- 
vide no  penalties  for  the  keeping  and  selling  of  intoxicating 
liquors  in  violation  of  law,  nor  do  they  declare  that  places 
wherein  such  liquors  are  so  kept  or  sold  are  nuisances.  The 
indictment,  therefore,  was  not  found  under  these  statutes,  but, 
as  we  have  said,,  under  the  provisions  of  the  statutes  relating 
to  intoxicating  liquors,  and  providing  for  the  suppression  of 
the  sales  thereof  for  use  .as  a  beverage. 

Chapter  83,  Acts  Twenty.'piirst  General  Assembly,  contains 
certain  amendments  of  chapter  75,  Acts  Eighteenth  General 
Assembly,  relating  to  the  practice  of  pharmacy,  and  the  pow- 
ers and  duties,  of  the  commissioners  of  pharmacy.  It  provides 
a  substitute  for  section  8  of  the  last-named  act,  containing  this 
provision :  ^^  Twenty -five  per  cent  of  all  moneys  recovered  as 
fines  under  the  provisions  of  this  act  shall  be  paid  into  the  state 
treasury,  and  reported. to  the  state  auditor,  and  held  subject  to 
the  order  of  the  commissioners  of  pharmacy  as  needed,. to  be 
by  them  used  solely  to  defray  the  expenses  of  prosecutions 
under  and  the  enforcement  of  this  act,  or  acts  to  which  this  is 
ametidatory." 

II.  This  provision  directs  that  a  part  of  the  fines  recov- 
ered under  <^  this  act "  shall  be  set  apart  for  the  use  of  the 
commissioners  of  pharmacy  as  prescribed.  The  words  '<  this 
act"  refer  either  to  the  act  containing  them,  or  to  the  statute 
as  amended  by  it.     We  need  not  determine  to  which,  for  cer- 
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tain  it  is  that,  in  either  or  both,  no  provision  is  found  pre- 
scribing penalties  for  nuisances  committed  by  keeping  intox- 
icating liquors  for  unlawful  sale;  and  the  indictment  in  this 
case,  as  we  have  said,  was  found  under  other  statutes.  The 
last  statute  enacted  contains  no  provisions  for  penalties;  cer- 
tainly none  independent  of  the  act  of  which  it  is  amenda- 
tory. The  two  statutes,  regarded  together,  do  contain  pro- 
visions declaring  acts  unlawful,  the  violation  of  which  is 
elsewhere  declared  to  be  misdemeanors,  and  punishable  as 
such.  (See  Oode,  §§  3966,  3967,  and  sections  1,  2,  and  other 
sections,  of  chapter  75,  Acts  Eighteenth  General  Assembly.) 
The  provision  in  the  last  statute  directing  a  part  of  the  fines 
to  be  paid  for  the  use  of  the  commissioners  of  pharmacy  is 
applicable  to  penalties  prescribed  by  the  acts  to  which  it  is 
amendatory.  The  position  of  counsel  for  appellees  to  the 
effect  that,  unless  it  be  held  applicable  to  fines  imposed  under 
other  statutes  relating  to  intoxicating  liquors,  it  will  be  with- 
out force  or  effect,  is  not  sound. 

III.  Counsel  for  appellants  insist  that  the  provision  in 
question  is  in  confiict  with  the  constitution.  This  objection 
we  are  not  required  to  consider,  in  view  of  the  conclusion  we 
have  just  announced.  We  will  never  inquire  into  the  con< 
stitutionality  of  a  statute  unless  it  be  necessary  for  the  decis- 
ion of  a  case  wherein  its  validity  is  brought  in  question. 

We  are  of  the  opinion  that  the  order  of  the  district  court 
directing  a  part  of  the  fine  adjudged  against  defendant  to  be 
paid  for  the  use  of  the  commissioners  of  pharmacy  ought 
to  be  Sbvebsed. 
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BoNESTJBBL  Y.  DoWNS  BT  AL. 

1.  Intoxioating  Liquors:  unlawful  salb  of:  libit  ok  fbopbett 
U8BD:  BNJOiNuro  SALB  OF.  Pending  an  action  to  recover  penalties 
prescribed  by  statute  for  the  anlawfal  bale  of  intoxicatinflr  liquors  to 
persons  in  the  habit  of  becoming  intoxicated,  an  injunction  should  not 
be  i^ninted  restraining  the  defendtints  from  selling  the  real  and  personal 
property  used  in  connection  with  the  unlawful  sales,  on  the  ground  that 
such  property  may  be  wanted  to  satisfy  a  jadgment  for  fines  and  costs; 
because,  under,  §  1553  of  the  Code,  or^rather,  (the  substitute  therefor,) 
§  12,  Chap.  66,  Laws  of  1886,  which  makes  such  property  liable,  the 
fines,  costs  and  judgments  do  not  attach  as  a  lien  until  judgment  has 
been  rendered;  and  a  judgment  must  exist  before  a  debtor  will  be  re- 
strained by  ii^' unction  from  disposing  of  his  property.  (See  cases  cited 
in  opinion.) 

Appeal  from  Cass  District  Court — Hon.  0.  F.  Loofboubow, 

Judge. 

Wbdnbsday,  Januaby  35. 

Action  by  K.  G.  Bonesteel  against  E.  B.  Downs  and  others 
to  recover  penalties  prescribed  by  the  statute  for  the  unlawr 
ful  sale  of  intoxicating  liquors  to  persons  in  the  habit  of 
becoming  intoxicated.  A  temporary  injunction  was  allowed 
restraining  the  defendants  from  disposing  of  and  selling  the 
real  estate  and  personal  property  used  in  connection  with  the 
sale  of  the  intoxicating  liquors.  The  injunction  was,  upon 
motion,  dissolved,  and  from  the  order  of  dissolution  plaintiff 
appeals. 

3.  G.  Curtis^  for  appellant. 

Willard  <6  Fletcher  and  F.  J.  Macomher,  for  appellees. 

Bbok,  J. — T.  The  petition  in  separate  counts  alleges  fifty- 
eight  distinct  acts  in  violation  of  the  statute,  by  the  unlaw- 
ful sale  of  intoxicating  liquors  to  persons  in  the  habit  of 
becoming  intoxicated.  It  also  alleges  that  defendant  E.  D. 
Downs  is  a  druggist,  and  used  his  stock  of  drugs  to  cover  the 
unlawful  sales  of  intoxicating  liquors,  thereby  pretending  to 
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comply  with  the  law;  that  specified  property  was  used  by  him 
in  the  violation  of  the  law;  and  that  the  real  estate  occnpied  and 
nsed  by  him  for  such  unlawful  sales  is  owned  by  0.  M. 
Downs;  and  such  use  and  occupation  was  with  the  owner's^ 
knowledge.  The  petition  prays  that  an  injunction  be  allowed 
restraining  defendants  from  disposing  of  the  real  estate  used 
for  the  unlawful  sales  of  intoxicating  liquors,  and  from  sell- 
ing the  personal  property,  except  in  the  usual  and  ordinary 
course  of  trade.  A  temporary  injunction  was  allowed,  which, 
upon  motion,  was  subsequently  dissolved.  The  questions  in 
the  case  involve  the  correctness  of  this  action*  of  the  district 
court. 

11.  Code,  §  1558,  or,  rather,  the  substitute  therefor  by 
chapter  66,  §  12,  Acts  Twenty-first  General  Assembly,  in 
reference  to  the  enforcement  of  judgments  for  fines  and  pen- 
alties incurred  by  reason  of  the  unlawful  sales  of  intoxicat- 
ing liquors,  contains  this  language:  <^  For  all  fines  and  costs 
assessed  or  judgments  rendered,  of  any  kind,  against  any 
person,  for  any  violation  of  the  provisions  of  this  chapter,  or 
costs  paid  by  the  county,  on  account  of  such  violations,  the 
personal  and  real  property,  except  the  homestead  and  the  per- 
sonal property  of  such  person  which  is  exempt  from  execu- 
tion, as  well  as  the  premises  and  property,  personal  or  real, 
occupied  and  used  for  the  purpose,  with  the  knowledge  of 
the  owner  thereof  or  his  agent,  by  the  person  manufacturing, 
or  selling,  or  keeping  with  intent  to  sell,  intoxicating  liquors 
contrary  to  law,  shall  be  liable,  and  all  such  fines,  costs  and 
judgments  shall  be  a  lien  on  such  real  estate  until  paid." 
This  language  very  clearly  provides  for  no  lien  which  shall 
exist  before  judgment.  It  declares  that  the  personal  prop- 
erty of  the  offender,  and  his  real  estate,  and  the  real  estate 
used  in  the  violation  of  the  law  with  the  knowledge  of  the 
owner,  shall  be  liable,  for  fines  and  costs  assessed,  and  judg- 
ments rendered,  for  the  violation  of  the  statute.  It  then  pro- 
ceeds to  declare  that  <<  all  such  fines,  costs  and  judgments 
shall  be  a  lien  on  such  real  estate  until  paid."     This  lan- 
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guage  clearly  means  that  the  liens  arise  upon  the  fines  and 
costs  assessed  and  judgments.  A  fine  only  exists  after  judg- 
ment. One  may  be  liable  to  a  fine  before  judgment,  but  it 
is  imposed  only  by  a  judgment.  So,  costs  are  assessed  by 
judgments.  It  is  very  plain  that  the  lien  arises  upon  and 
after  judgment,  and  not  upon  and  after  liability  incurred 
therefor. 

III.  But  counsel  argue  that  under  this  interpretation  the 
provision  gives  no  additional  remedy,  for  without  it  a  judg- 
ment would  be  a  lien  upon  the  real  estate,  and  it  is  not  to  be 
presumed  that  the  legislature  intended  by  the  enactment  to 
create  no  additional  remedy.  But,  in  reply  to  this,  it  is  suf- 
ficient to  say  that  it  does  provide  an  additional  remedy,  in 
that  it  declares  that  the  ^'  fines,  costs  assessed,  and  judgments 
rendered "  shall  be  liens  upon  real  estate  used  for  the  pur- 
pose of  violating  the  law  with  the  knowledge  ot  the  owner. 

IV.  As  no  lien  is  provided  for  by  the  statute  except  upon 
judgments,  the  courts  cannot  interpose  by  injunction,  an 
equitable  remedy,  to  restrain  the  disposition  of  property 
before  judgment,  and  thus  secure  the  enforcement  of  the  lien 
which  arises  only  after  judgment.  We  think  it  is  a  settled 
rule  that  a  judgment  must  exist  before  a  debtor  will  be 
restrained  by  injunction  from  disposing  of  his  property;  and 
we  know  of  no  principle  which  will  exempt  from  this  rule 
liabilities  incurred  for  fines,  penalties  and  costs.  In  support 
of  this  conclusion,  we  cite  the  following  authorities:  JSu- 
chanan  v.  Marshy  17  Iowa,  494;  Ooodenough  v.  McOoid^ 
44  Iowa,  659;  Adler  v.  Fenton^  24  How.,  407;  Wiggins  v. 
Armstrong  J  2  Johns.  Ch.,  144;  Moran  v.  Dawe%^  1  Hopk. 
Oh.,  865;  JPhelp^  v.  Foster^  18  111.,  309;  Bigelowv.  Andresitj 
31  Id.,  322;  1  High,  Inj.,  §§  26,  27,  250,  apd  cases  cited  in 
notes. 

We  reach  the  conclusion  that  the  diiktriet  court  rightly 
dissolved  the  injunction. 

Affibmed. 
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Sheab  y.  Gbebn  et  al. 

l.  Intozioating  Liquors:  koisanob:  orriZBNSHip  of  plaihtiff: 
PLEADING  AND  PROOF.  In  an  action  to  restrain  a  nnisance  kept  in  yio- 
lation  of  the  prohibitory  liquor  law,  an  allegation  in  the  petition  that 
the  plaintiff  is  a  citizen  of  the  county  where  the  nnisance  is  kept  is  not 
pat  in  issae  by  a  general  denial,  and,  not  being  pat  in  issue,  need  not 
be  proved.    (Ck)de  2716,  2717:  LiUleton  v,  Harris,  anU,  167.) 


2. 


: :  SALES  PRESUBCBD  TO  BE  ILLEGAL.    In  such  action,  an 

admission  that  there  were  actual  sales  of  intoxicating  liquors  in  the 
building  puts  upon  the  defendant  the  burden  to  prove  that  such  Rales 
were  not  unlawful,  for  under  §  8,  chap.  66,  Laws  of  1886,  proof  of  actual 
sale  is  presumptive  evidence  of  illegal  sale. 


3. 


— : :  PARTIES  defendant:  pabtnbbs.    In  such  case,  before 

a  judgment  affecting  the  property  used  in  the  unlawful  traffic  can  be 
lawfully  executed,  all  persons  interested  as  owners  in  the  property 
should  be  before  the  court;  and  so  a  judgment  affecting  the  property  of 
partners  is  reversed,  on  the  ground  that  one  of  the  partners  was  not 
made  a  party  in  the  action. . 

Appeal  from   Chiokaaaw  District  Cov/rt. 

TtTESDAY,  Maboh  6,  1888. 

AoTioN  to  enjoin  the  keeping  a  nuisance,  and  for  other 
relief  authorized  in  case  of  the  illegal  keeping  for  sale  and 
selling  of  intoxicating  1  iquors.  The  issues  were  determined  in 
favor  of  plaintiff,  and  judgment  was  rendered  restraining 
defendants  from  maintaining  the  alleged  nnisance,  and  from 
keeping  and  selling  intoxicating  liquors  contrary  to  law. 
The  seizure  and  destruction  of  the  liquors  and  the  removal 
and  sale  of  all  movable  property  used  in  carrying  on  the 
illegal  business,  and  the  closing  of  the  saloon  building  for 
one  year,  were  also  ordered.  From  this  judgment  defend- 
ants John  Green  and  John  Lewis  appeal. 

A.  0,  Boylan^  for  appellants. 

J.  H.  Powers^  for  appellee. 

Robinson,  J. — I.     The  petition  alleges  that  plaintiff  is  a 
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citizen  of  Oliiekasaw  eountj,  Iowa,     The  answer  of  appel- 

L  iNToxicAT-  la"ts   is  a  general  denial.     It  is   objected  by 

miuiiJce'J"'    appellants  that  there  is  no  evidence  that  plaint- 

puunSfll*^  ""^  iff  is  a  citizen  of  the  county  named.     It  is  true 

p»oL***  *"    that  there  is  no  evidence  of  that  fact,  but  the 

general  demal  does  not  put  it  in  issue.     The  plaintiff  sues  in 

a  representative  capacity,  and  it  is  sufficient  for  him  to  aver 

the  fact  which  shows  his  representative  character,  as  he  has 

done.     If  appellants  desired  to  controvert  this,  they  should 

have  pleaded  the  facts  upon  which  they  rely.    (Code  §§  2716, 

2717;  Littleton  v.  Fritz,  65  Iowa,  488;  Littleton  v.  Harris, 

ante,  21  ±) 

II.  The  cause  was  submitted  upon  the  pleadings  and  an 
agreed  statement  of  facts.     It  is  claimed  by  appellants  that 

there  is  nothing  in  the  stipulation  as  to  facts 
^aieT'pre^'"'  which  shows  that  the  sales  complained  of  were 
m^a?.  ^  ^  illegal.  It  is  shown  that  they  were  actual  sales 
of  whisky  and  beer,  during  the  time  and  in  the  building  in 
controversy.  Proof  of  actual  sale  is  presumptive  evidence  of 
illegal  sale.  (Section  8,  Chap.  66,  Acts  Twenty-first  General 
Assembly.)  But  it  is  insisted  by  appellants  that  this  "is  not 
an  action,  prosecution  or  proceeding  prohibiting  the  alleged 
sale;"  and  hence  that  the  provisions  of  law  referred  to  do  not 
apply  to  this  case,  so  far  as  it  relates  to  the  abatement  of  a 
nuisance.  We  think  the  meaning  of  that  section,  so  far  as 
it  is  material  to  this  case,  is  that,  in  all  actions,  prosecutions 
and  proceedings  under  the  laws  of  this  state  which  prohibit 
the  manufacture  and  sale  of  intoxicating  liquors,  proof  of  act- 
ual sale  shall  be  presumptive  evidence  of  illegal  sale.  The 
words,  "prohibiting  the  illegal  *  *  *  sale,"  etc., 
refer  to  "  laws,"  and  not  to  "  actions,  prosecutions  and  pro- 
ceedings." Hence  we  conclude  that  the  burden  of  proving 
that  the  sales  admitted  to  have  been  made  were  legal  is 
npon  the  appellants.     This  they  have  failed  to  do. 

III.  The  agreed  statement  of  facts  shows  that  defendant 
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John  Green  and  one  McNeal  were  partners  in  carrying  on 

^ ,the  businesss  of  which  complaint  is  made,  and 

Feifdauri^'  ^^^^  defendant,  John  Lewis,  was  a  clerk  of  this 
partners.  partnership,  engaged  in  selling  the  goods  of  tho 
firm  for  the  partners.  Neither  the  partnership  nor  McNeal 
is  made  a  party  to  this  proceeding.  Appellants  object  that 
the  parties  necessary  to  a  determination  of  the  questions 
involved,  and  to  the  giving  of  the  relief  demanded,  are  not 
before  the  court.  The  objection  seems  to  ns  to  be  well  taken, 
so  far  as  it  relates  to  the  disposition  of  the  liquors  and  other 
property  involved.  All  persons  interested  in  this  property 
as  owners  are  entitled  to  be  heard  in  defense  of  their  inter- 
ests, before  the  property  can  be  destroyed  or  sold.  An  order 
for  the  destruction  of  John  Green's  interest  in  the  property 
would  be  of  no  force  so  long  as  the  interests  of  McNeal  must 
be  preserved.  An  attempt  to  enforce  the  judgment  of  the 
district  court,  so  far  as  it  relates  to  the  property,  might  cause 
injustice  to  be  done,  and  lead  to  vexatious  and  unnecessary 
litigation.  As  bearing  on  this  question,  see  Code  §§  2551- 
2553;  Foiolerv.  Doyle^  16  Iowa,  534;  Litchfield  v.  County 
of  Folk,  18  Id.,  70;  Flanders  v.  MoGlanaluin,  24  Id.,  486. 
The  admitted  facts  fully  justified  the  judgment  of  the  district 
court  as  to  appellants,  and  their  interest  in  the  property  in 
question ;  but,  befoi'e  that  judgment  is  enforced  as  to  the  prop- 
erty, McNeal  should  be  made  a  party  to  this  proceeding,  and 
given  an  opportunity  to  be  heard. 

This  cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Sevbbssd. 
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Kaufman  v.   Dostal. 

1.  Intoxioating  Iiiquors:  nuisancb:  oiTizBNSHrp    of   plaihtzff: 

PLEADiira  AND  PBOOF.  Shear  p.  Green^  the  last  foregoing  case,  fol- 
lowed.   8ee  the  first  head-note  ia  that  case. 

2.  : :  CONSTITUTIONALITY  OF  STATUTB.  The  prohibitory  liquor 

law  is  not  unconstitational  on  the  ground  that  it  reduces  the  value  of 
property  previously  erected  and  used  for  the  manufacture  and  sale  of 
liquors  declared  by  the  law  to  be  intoxicating. 


S. : :  JODGMBNT  IN  BXCESS  OF  pbatbr:  pbaoticb  on  ap- 

pbal:  costs.  In  an  action  to  enjoin  a  nuisance  under  the  prohibitory 
liquor  law,  plaintiff  alleged  the  unlawful  selling  and  keeping  for  sale  of 
intoxicating  liquors  on  the  premises,  but  did  not  allege  the  manufacture 
of  beer  on  the  premises,^ nor  did  he  ask  any  relief  in  regard  thereto. 
Held  that  so  much  of  the  judgment  as  restrained  defendant  from  mak- 
ing beer  on  the  premises  was  erroneous,  being  in  excess  of  the  relief 
demanded,  or  justified  by  the  facts  alleged;  and  that,  as  the  case  is  tri- 
able anew  in  this  court,  the  judgment  must  be  corrected  here,  though  no 
motion  was  made  for  that  purpose  in  the  court  below;  but  that,  since 
the  defendant  might,  presumably,  have  had  the  error  corrected  below, 
had  he  moved  therefor,  and  thus  m^ule  an  appeal  unnecessary,  he  must 
pay  the  costs  of  the  appeal. 

Appeal  from  Joh)i80)i  Circuit  Court, 

Tuesday,  March  6,  1888. 

Action  in  equity  to  restrain  a  nuisaace.  Judgment  for 
plaintiff,  and  defendant  appeals. 

£oal  <k  Jackson^  for  appellant. 

Remley  dh  Remley^  for  appellee. 

Sebvbrs,  Ch.  J. — The  petition  states  that  plaintiff  is  a  cit- 
izen and  resident  of  Johnson  county,  and  that  the  defendant 
has  established,  and  is  engaged  at  said  coanty  in  using,  keeping 
and  maintaining,  and  is  intending  to  use,  keep  and  maintain, 
certain  described  premises,  for  the  purpose  of  unlawfully  sell- 
ing as  a  beverage  thereon,  and  of  keeping  with  intent  to  sell 
as  a  beverage  thereon,  certain  intoxicating  liquors,  the  sale  of 
which  is  prohibited  by  law,  and   that  said  defendant  is  now 
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,  engaged  in  unlawfully  selling,  and  keeping  with  intent  to  sell, 
such  intoxicating  liquors  upon  said  premises;  thereby  creat- 
ing and  continuing  a  public  and  common  nuisance.  The  relief 
asked  is  that  the  nuisance  be  enjoined  and  abated.  The 
defendant  denied  the  allegations  of  the  petition,  and  pleaded, 
in  substance,  that  the  statute  relied  on  by  the  plaintiff  is 
unconstitutional. 

I.  It  is  insisted  that  no  evidence  was  introduced  to  show 
that  plaintiff  is  a  citizen  of  Johnson  county,  and  that,  because 
1.  iNToxicAT-  ^^  *^®  failure  to  establish   such  fact,  the  jndg- 

DuSaiioe?"'  ment  is  erroueous.  It  has  been  held,  however, 
piafntlff :  ^  ^    that  a  simple  denial  of  the  allegations  of  the  peti- 

plc&dluff  and       .^  ..  «..  i*<»i 

proof.  tion  does  not  put  in  issue  the  citizenship  ot  the 

plaintiff.     {Shear  v.  Oreeiiy  antey  688.) 

II.  The  evidence  clearly  shows  that  the  defendant  sold 
beer  on  the  premises  in  question,  and  that  he  was  engaged  in 
2 . .  the  manufacture  of  beer,  and  that  the  brewery 

tionali^of  ^^  1^^^^  established  on  said  premises  several 
statute.  years  prior  to  the  passing  of  the  statute  under 

which  this  action  was  commenced.  The  evidence  further 
shows  that  the  brewery  was  worth,  for  the  purposes  for  which 
it  was  erected,  about  $60,000,  and  that  for  any  other  purpose 
the  brewery  and  real  estate  described  in  the  petition  is  not 
worth  more  than  $30,000.  The  constitutionality  of  this  stat- 
ute has  recently  been  affirmed  by  the  supreme  court  of 
the  United  States  in  Miigler  v.  State  of  Kansas  and  State 
of  Kansas  v.  Ziebold,  8  Sup.  Ct.  Rep.,  273,  and  is  no  longer 
a  debatable  question. 

HI.  Counsel  for  the  appellants  insist,  as  the  petition  fails 
to  allege  that  the  defendant  is  engaged  in  the  manufacture  of 

, .  beer,  and  no  I'elief  is  asked  in  this  respect,  that 

ex^^of^**     the  decree  restraining  the  defendant  from  raak- 

fice^oDap-'"^  ing  beer  is  erroneous,  for  the  reason    that   the 

peal:  costs,     relief  granted  exceeds  the  relief  asked,  or  whicli 

the  facts  stated  in  the  petition  will  justify.     This  position 

must  be  sustained.     Counsel  for  the  appellee  so  concede,  bn' 
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insist  that  no  such  question  was  raised  below.  We  think 
this  must  be  so,  because  no  such  relief  was  asked.  But  the 
ease  is  triable  anew  in  this  court,  and  it  is  our  duty  to  render 
such  a  judgment  as  the  court  below  should  have  rendered. 
(Code  §  3194.)  Therefore  the  judgment  of  the  circuit  court 
should  not  be  reversed,  but  must  be  modified;  and  the  ques- 
tion is  whether  appellant  is  entitled  to  costs  in  this  court. 
It  has  been  frequently  held  that  where  the  judgment  is 
simply  excessive,  and  no  motion  is  made  below  to  correct 
it,  and  it  is  modified  in  this  court,  the  appellant  is  not 
entitled  to  costs.  It  seems  to  us  this  case  is  clearly  within 
the  rule  established  in  such  cases.  Here,  the  relief  granted 
exceeds  the  relief  asked,  and  also  exceeds  the  relief  that  could 
properly  be  granted  under  the  prayer  for  general  relief.  There- 
fore it  must  be  presumed  that,  if  the  attention  of  the  court 
had  been  called  to  the  error  iu  the  judgment,  it  would  have 
been  promptly  corrected.  Therefore  it  was  unnecessary  to 
bring  the  case  here  to  obtain  all  that  appellant  is  entitled  to, 
and  he  is  not  entitled  to  costs  in  this  court.     The  judgment 

of  the  circuit  court  is  modified  and 

Affibmed. 


GoETZ  V.  Stutsman,  Judge. 

1.  Intoxicating  Liquors:  nuibancb:  injunction:  contbhpt:  bvi- 
DBNCB.  Upon  a  hearing  for  contempt  of  an  injunction  restraining  the 
maintenance  of  a  nuisance  under  the  prohibitory  Hquor  law,  oral  evi- 
dence may  be  received,  under  §  8,  chap.  66,  Laws  of  1886;  and  if  it  be 
required  that  such  evidence  be  reduced  to  writing,  under  §  3497  of  the 
Code,  this  is  sufficiently  complied  with  when  the  oral  evidence  is  taken 
down  and  filed  at  the  time  by  the  short-hand  reporter;  and  afterwards 
a  transcript  thereof,  duly  certified  by  the  reporter  and  the  judge,  is  ali^o 
filed  with  the  papers  in  the  case. 


2. 


:  STATEMENT    OF    FACTS  IN  WARRANT. 


In  this  case  the  warrant  of  commitment  for  contempt  recited  that 
plaintiff  (defendant  in  the  contempt  proceeding)  was  convicted  on  the 
date  of  the  warrant  of  the  offense  of  a  contempt  of  the  court  which 
ordered  the  warrant  to  issue,  in  violating  the  terms  and  conditions  of 
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an  ix^'anction  issued  aflrainst  him  in  a  cause  then  pending  in  that  couit, 
which  was  described  hy  title,  and  that  the  offense  was  proyed  by  wit- 
nesses. Held  a  sufficient  statement  of  the  facts,  under  §  8498  of  the 
Code. 

8,  : : : :  lbnqth  of  imprisonment.  Defend- 
ant, being  found  guilty  of  contempt  in  violating  an  injunction  re^train- 
him  from  keeping  a  place  for  the  unlawful  sale  of  liquors,  was  ordered 
to  pay  a  fine  and  the  costs,  and  in  default  thereof  to  be  imprisoned  "not 
to  exceed  as  many  days  as  three  and  one- third  dollars  is  contained  in 
said  fine  an^f  costs  J*  Held  erroneous  as  to  the  costs,  as  the  statute  does 
not  provide  that  they  are  to  be  included  in  measuring  punishment  for 
contempt,  though  they  are  to  be  included  in  imprisonment  for  keeping 
the  nuisance.    (See  §  1543  of  the  Code,  as  amended.) 

TUESDAT,   MaBOH    6. 

This  is  a  certiorari  proceeding  to  test  the  validity  of  to 
order  for  the  punishment  of  an  alleged  contempt  of  court. 

P.  Henry  Smyth  dk  Sony  for  plaintiff. 

Sfo  appearance  for  defendant. 

KoBiNsoN,  J. — It  18  made  to  appear  that  on  the  13th  day 
of  March,  1886,  the  defendant,  as  judge  of  the  district  court 
of  Dee  Moines  county,  ordered  that  a  temporary  injunction 
issue  to  restrain  the  plaintiff  in  this  proceeding  from  keeping 
a  place  for  the  illegal  sale  of  intoxicating  liquors,  and  from 
selling  such  liquors  contrary  to  law.  The  order  was  made  in 
an  action  brought  by  a  citizen  of  Des  Moines  county  against 
this  plaintiff,  under  the  provisions  of  section  1543,  Code,  as 
amended  by  chapter  143,  Acts  Twentieth  General  Assembly. 
A  writ  of  injunction  was  issued,  and  served  on  the  15th  day 
of  March,  1886.  Proceedings  against  plaintiff  were  after- 
wards had  to  secure  his  punishment  for  an  alleged  violation 
of  the  writ.  Upon  the  hearing  in  such  proceedings,  the 
defendant  found  plaintiff  guilty  of  contempt  in  violating  the 
injunction,  and  ordered  that  he  pay  a  fine  of  $500,  and  the 
costs  of  the  proceedings,  and  that  he  be  committed  to  the 
county  jail  until  such  fine  and  costs  were  paid;  "said 
imprisonment  not  to  exceed  as  many  days  as  three  and  one- 
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third  dollars  is  contained  in  said  line  and  costs.*'  The  hear- 
ing was  had  and  order  made  on  the  29th  day  of  June,  1886, 
and  a  warrant  of  commitment  was  issned  pursuant  to  the 
order.  The  plaintiff  complains  of  the  order  and  warrant  on 
the  alleged  ground  "  that  neither  the  order  nor  the  warrant 
contained  any  statement  of  the  facts,  such  as  the  law  requires, 
upon  which  the  defendant  is  sought  to  be  restrained  of  his 
liberty,  and  upon  which  the  judgment  of  the  court  was 
based;  and  that  no  evidence  showing  the  facts  of  defendant's 
guilt  was  properly  reduced  to  writing  and  filed,  as  required 
by  the  statute." 

I.     It  appears  from  the  returns  of  the  defendant  to  the  writ 
of  o^ioraH  that  nearlj  all  the  evidence  on  the  hearing  in 

the  contempt  proceedings  was  ffiven  by  witnesses 
iNp  liquors:     wJ^q  ^crc  examined  orally,  and  that  their  testi- 

nulsauce:  In-  •^ ' 

lempt?"evi-°    ^^1^7  was  taken  down  in  short-hand  by  the  ofii- 
deuce.  ^j^^j  short-hand  reporter  of  the  court.     It  also 

appears  that  the  transcript  of  tlie  evidence  included  in  the 
record  was  made  September  15,  1886,  and  filed  two  days 
later;  and  that  it  was  made  at  the  instance  of  plaintiff,  from 
the  short-hand  notes,  for  use  in  his  appeal  from  the  final 
decree  in  the  main  cause  in  which  he  was  defendant. 
Attached  to  the  short-hand  notes  was  a  certificate,  signed  by 
defendant,  to  the  effect  that  the  notes  and  exliibits  therein 
referred  to  contained  all  the  evidence  offered  and  introduced 
on  the  trial.  The  certificate  of  the  short-hand  reporter,  dated 
September  15,  1886,  is  attached  to  a  transcript  of  the  notes. 
This  certificate  states,  in  effect,  that  the  transcript  is  correct, 
and,  with  the  exhibits  therein  referred  to,  contains  all  the 
evidence  offered  and  introduced  on  the  trial  of  the  main 
cause.  It  also  appears  that  the  evidence  introduced  on  the 
trial  of  the  main  cause  and  in  the  contempt  proceedings  was 
offered  and  submitted  at  the  same  time.  It  is  insisted,  on 
the  part  of  plaintiff,  that  it  was  contrary  to  law  to  admit  oral 
testimony  on  the  hearing  in  the  contempt  proceedings.  But 
when  such  hearing  was  had,  chapter  66y  Acts  Twenty -first 
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General  Assembly,  was  in  force.  Section  8  of  that  act 
expressly  antliorizes  the  examination  in  court  of  witnesses  in 
contempt  proceedings  of  the  character  in  controversy.  The 
examination  contemplated  was  no  doubt  oral;  hence  the  evi* 
dence  so  given  could  not  have  been  in  writing  when  offered. 
If  it  be  required  that  such  evidence  be  reduced  to  writing, 
and  preserved  as  a  part  of  the  record,  when  must  this  be 
done?  It  was  held  in  Lutz  v.  Ayle^wortk^  66  Iowa,  629, 
that  the  taking  down  of  the  evidence  as  it  was  given  by  the 
short-hand  reporter,  followed  at  a  later  time  by  the  filing  of 
his  transcript  of  the  short-hand  notes,  answered  the  require- 
ments of  section  3497,  Code,  so  far  as  it  requires  the  evi- 
dence offered  to  be  in  writing.  In  Ross  v.  Loomis^  64  Iowa, 
482,  it  was  held  that  the  short-hand  notes  of  the  evidence 
taken  on  the  trial,  and  certified  by  the  judge  at  its  close, 
when  followed  by  the  filing  of  a  transcript  of  the  same,  was 
a  suflicient  compliance  with  the  requirement  of  chapter  145, 
Acts  Seventeenth  General  Assembly,  that  all  evidence  offered 
in  the  cases  therein  named  should  be  taken  down  in  writing; 
and  it  was  also  held  that  the  transcript  need  not  be  made  at 
the  time  of  the  trial,  in  order  to  comply  with  that  require- 
ment. In  this  case  the  order  complained  of  recites  that  the 
evidence  of  the  witnesses  had  been  filed  and  preserved  of 
record  in  the  court.  We  must  therefore  conclude  that  the 
short-hand  notes  of  the  evidence,  with  the  attached  certificate 
of  the  judge  already  referred  to,  had  been  placed  on  file 
when  the  order  was  made.  This  was  followed  on  the  17th 
day  of  September,  1886,  by  the  filing  of  the  transcript,  duly 
certified  by  the  short-hand  reporter.  The  evidence  was  then 
a  part  of  the  record  for  all  the  purposes  of  the  main  case. 
The  petition  of  plaintiff,  was  not  presented  to  this  court 
until  the  10th  day  of  December,  1886.  "We  therefore  con- 
clude that  the  claim  of  plaintiff,  that  the  evidence  was  not 
in  writing  and  properly  filed  and  preserved,  is  not  well 
grounded. 

II.     It  is  next  objected  that  the  warrant  of  commitment 
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fails  to  state  the  particular  facts  and  circnmstances  on  which 

2. : :  the  court  acted  in  making  the  order  in  question. 

atatementof*  The  warrant  recites  that  plaintiff  was  convicted, 

fuCts  Id  wjuv 

rant.  ou  the  date  of  the  warrant,  of  the  offense  of  con- 

tempt of  the  court  which  ordered  the  warrant,  to  issue,  in 
violating  the  terms  and  conditions  of  an  injunction  issued 
against  him  in  a  cause  then  pending  in  that  court,  which  was 
described  by  title,  and  that  the  offense  was  proven  by  wit- 
nesses. The  counsel  for  plaintiff  do  not  suggest  any  material 
pmission  in  the  recitals  of  the  warrant,  but  claim  that  it  con- 
tains no  statement  of  fact.  We  think  their  claim  is  hardly 
warranted  by  the  record.  The  statement  of  facts  seems  to 
us  to  be  sufficiently  full,  for  the  purposes  of  this  case,  to 
comply  with  the  requirements  of  section  3498,  Code- 
Ill.  The  defendant  ordered  that  plaintiff  be  committed 
to  the  county  jail  until  the  line  and  costs  should  be  paid; 

^ sncli  imprisonment  not  to  exceed  as  many  days 

ieiigThoTira^'  as  three  and  one-third  dollars  are  contained  in 
prisoomeDt.     ^j^^    fij^^    ^^d    costs.     Section    1543,   Code,   as 

amended,  authorizes  a  committal  until  both  fine  and  costs 
are  paid,  in  case  of  a  conviction  for  nuisance,  but  not  in  case 
of  punishment  for  contempt.  The  judgment  complained  of 
is  therefore  so  far  corrected  as  to  require  the  imprisonment 
of  plaintiff  in  the  county  jail  for  the  period  of  150  days, 
unless  the  fine  be  sooner  paid;  and,  as  so  modified,  the  judg- 
ment and  warrant  are  approved,  and  the  cause  is 

Afkibhsd. 
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Baeeb  v.  Jamison  bt  al. 

1.  Homestead:  descent  to  Hsin:  exemption  in  his  hands.    Under 

§  2008  of  the  Code,  where  the  ancestor  dies  leaving  a  homestead  which 
descends  to  the  heir,  he  takes  it  exempt  from  his  own  antecedent  debts* 
and  it  remains  exempt  to  him  from  such  debts,  thoagh  he  never  him- 
self occnpies  it  as  a  homestead.  (Compare  Johnson  v,  Gaylord^Ai  Iowa, 
362.)  Bat  in  this  case,  held  that  the  facts  showed  an  abandonment  by 
the  ancestor  before  her  deith,  and  that,  therefore,  when  it  descended  to 
the  heir,  u  judgment  agamst  him  upon  a  debt  antedating  the  death  of 
the  ancestor  became. a  lien  upon  it. 

2.  Jostioes  and  their  Courts:  jurisdiction:  notice  sebyed  in  other 

countt:  judgment:  collatbual  attack.  A  justice  of  the  peace 
has  jurisdiction  to  enter  judgment  against  a  resident  of  another  county 
upon  a  written  contract  which,  by  its  terms,  is  to  be  performed  in  his 
township,  upon  proper  service  of  notice  on  the  defendant.  (Klingtl  v. 
Palmer,  42  Iowa,  166.)  And  where  the  only  evidence  which  the  justice 
had  of  the  service  of  the  notice  was  a  return  indorsed  thereon,  which 
purported  to  be  signed  by  a  constable  of  the  other  county,  held  that,  as 
the  determination  of  the  sufficiency  of  the  return  was  a  matter  within 
the  jurisdiction  of  the  justice,  and  it  must  be  presumed  that  he  deter- 
mined that  it  was  sufficient,  the  judgment  based  thereon,  if  erroneous, 
was  not  void,  and  could  not  be  collaterally  attacked.  (See  cases  cited 
in  opinion.) 

3.  Practice:  depositions:  enforcement  of  agreement  in  deroga- 

tion OF  RULE  OF  court.    Where  the  parties  agreed  in  vacation  to  • 
waive  the  rule  of  court  as  to  the  time  of  taking  depositions  and  the 
manner  of  trial,  held  that,  when  the  parties  came  to  the  trial  relying 
upon  such  agreement,  it  was  not  error  for  the  court  to  hold  them  to  it. 

4.  New  Trial;  newly-discovered  evtdencb:  discretion  of  court. 

A  motion  to  set  aside  the  submission  of  a^  case,  and  for  leave  to  intro- 
duce newly-discovered  evidence,  is  addressed  to  the  sound  discretion  of 
the  trial  court;  and  it  is  properly  overruled  where  it  appears  that,  by 
the  exercise  of  proper  diligence,  the  party  might  have  discovered  the 
evidence  in  time  for  the  trial. 

Appeal  from  Clarke  District  Court — Hon.  John  W.  Has- 

VBY,   Judge. 

Tuesday,  March  6. 

Plaintiff  brought  an  action  to  quiet  in  her  the  title  to 
three-fourths  of  certain  real  estate  in  Osceola.     She  claimed 
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to  have  acquired  one-fourth  of  the  property  by  descent  from 
her  mother,  Charity  Prentice,  one-fourth  by  purchase  from 
Jacob  N.  Prentice  and  one-fourth  from  T.  J.  Prentice — the 
said  Jacob  N.  and  T.  J  being  sons  and  heirs  at  law  of  Charity 
Prentice,  and  having  also  acquired  said  interests  by  descent 
from  her.  The  defendants  pleaded  title  in  themselves  to  the 
interest  which  plaintiff  claims  to  have  acquired  from  T.  J. 
Prentice;  their  claim  being  based  on  a  sheriff's  deed  exe- 
oated  under  a  sale  of  the  property  on  execution  issued  on  a 
judgment  against  said  T.  J.  Prentice;  and  in  a  cross-petition 
they  prayed  that  the  title  thereto  be  quieted  in  them.  The 
district  court  entered  judgment  for  defendants,  granting  the 
relief  demanded  in  the  cross-petition.     Plaintiff  appeals. 

TF.  B.  Tallmariy  for  appellant. 
H.  L,  Karr^  for  appellees. 

Rebd,  J. — I.     Charity  Prentice    became    the -owner   of 

the    property    in   1875,    and    she    and    her    family   occu- 

1.  HOME-  pied  it  as  a  place  of  residence  for  several  years 

scent  to  iieir :  thereafter.     In   about   1878   her  husband  died, 

exemption  in     ,  ,  . .  ,    -  ,  a        i  .      i        i 

b!»  hands.  Dut  She  Continued  for  some  time  after  his  death 
to  live  in  the  house;  her  son  Jacob  N.,  who  was  a  single 
man,  living  with  her.  He  afterwards  left  the  place,  and  she 
broke  up  housekeeping,  and  went  to  livei-with  her  married 
daughters.  At  one  time  one  of  the  daughters  lived  for  a  few 
months  on  the  property  in  question,  and  Mrs.  Prentice  lived 
there  with  her,  but  during  most  of  the  time  after  she  discon- 
tinued housekeeping  the  place  was  occupied  by  tenants.  In 
December,  1881,  she  accompanied  the  family  of  one  of  her 
daughters  to  California.  •  The  daughter  died  in  a  few  months 
afterwards,  and  in  April,  1882,  she  returned  to  this  state,  and 
in  May  following,  while  visiting  a  sister,  she  was  taken  sick, 
and  soon  afterwards  died.  She  left  survivinop  her,  as  her 
heirs,  plaintiff  and  the  two  sons,  whose  interests  in  the  estate 
plaintiff  claims  to  have  acquired.     One-fourth  of  the  estate 
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descended  to  the  surviving  husband  and  children  of  the 
daughter  who  died  in  Oalifornia,  and  no  qnestion  affecting 
that  interest  is  involved  in  this  action.  On  the  17th  of  July, 
1S82,  defendants  recovered  a  judgment  in  a  justice's  court 
against  T.  J.  Prentice,  and  on  the  same  day  a  transcript  of 
the  judgment  was  tiled  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  and  subsequently  an  execution  was  issued  thereon, 
which  was  levied  on  the  interest  of  T.  J".  Prentice  in  the 
property,  and  at  the  sale  thereunder  the  interest  was  bid  in 
by  defendants;  and  at  the  expiration  of  the  period  for  re- 
demption the  sheriff  executed  a  deed  to  them.  On  the  4th 
of  August,  1882,  T.  J.  Prentice  executed  to  plaintiff  a  con- 
veyance of  his  interest  in  the  property;  but,  as  that  convey- 
ance was  made  after  the  transcript  was  filed  in  the  clerk's 
office,  the  interest  acquired  thereunder  was  defeated  by  the 
slieriff's  sale  and  deed,  if  the  judgment  became  a  lien  on  the 
premises.  And  whether  the  judgment  did  attach  as  a  lien 
depends  upon  whether  the  premises  retained  the  homestead 
character  up  to  the  time  of  Mrs.  Prentice's  death.  It  is  not 
claimed  that  they  were  exempt  to  T.  J.  Prentice  as  a  home- 
stead, for  he  never  occupied  the  place  for  any  purpose;  but, 
if  his  mother  retained  the  right  of  homestead  in  it  up  to  the 
time  of  her  death,  he  held  the  interest  which  descended  to 
him  exempt  from  his  own  antecedent  debts.  This  is  clearly 
the  effect  of  the  statute.  (Code,  §  2008.)  And  the  fact  that 
he  did  not  take  possession  of  the  place,  or  occupy  it  as  a 
homestead,  after  the  death  of  his  mother,  is  not  material. 
{Johmon  v,  Oaylord^  41  Iowa,  362.)  We  think,  however, 
that  the  finding  of  the  district  court  that  Mrs.  Prentice 
abandoned  her  homestead  right  in  the  premises  when  she 
removed  therefrom,  is  well  sustained  by  the  evidence.  She 
was  quite  an  old  woman,  and,  at  the  time,  was  in  poor  health. 
Her  children  were  all  married,  except  her  son  Jacob,  and  he 
refused  to  remain  with  her.  When  she  broke  up  housekeep- 
ing she  sold  most  of  her  household  goods,  and  we  see  noth- 
ing in  the  circumstances  of  the  case  to  indicate  that  she  then 
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had  any  intention  or  expectation  of  again  making  the  place 
her  home;  but,  on  tlie  contrary,  all  the  circamstances  indi- 
cate that  the  abandonment  wa3  intended  to  be  permanent. 
And  in  reaching  this  conclusion  we  do  not  consider  the  testi- 
mony of  defendant  Jamison,  who  testified  that  at  one  time 
she  placed  the  property  in  his  hands,  and  instructed  him  to 
sell  it  for  her.  Under  Oode,  §  3639,  he,  being  a  party  to  the 
action,  is  not  a  competent  witness  to  that-transaction. 

IL     The  judgment  against  T.  J.  Prentice  was  entered  by 

a  justice  of  the  peace  of  Osceola  township,  Olarke  county. 

2.  JU8TICB8      ^^  ^^*^  *'^^®  Prentice  resided  in  Marion  county, 

coiutPfjQTto-   but  the  suit  was  on  a  written  contract  for  the 

Sc^Srred'ia   payment  of  money,  which,  by  its  terms,  was  to 

jiidgmeat?  ^'  be  performed  in   Osceola  township.     The  only 

collateral  at-  . 

tack.  evidence  of  the  service  of  the  original  notice  on 

file  before  the  justice  was  a  return  indorsed  on  the  notice, 
which  purported  to  be  signed  by  a  constable  of  Marion 
county.  These  facts  are  shown  by  the  judgment  record.  It 
is  insisted  that  it  is  not  shown  by  the  recitals  of  the  record 
that  the  justice  had  jurisdiction.  That  a  justice  of  the 
peace  has  jurisdiction  to  enter  judgment  against  a  resident 
of  another  county  upon  a  written  contract  which,  by  its  terms, 
is  to  be  performed  in  his  township,  upon  proper  service  of 
notice  on  the  defendant,  is  settled  by  Klingel  v.  Palmer^  42 
Iowa,  166.  The  point  insisted  on,  however,  is  that  the  jus- 
tice could  not  take  notice,  either  of  the  genuineness  of  the 
signature  to  the  return,  or  that  the  person  whose  signature  it 
purported  to  be  was  a  constable;  and  hence  he  had  no  evi- 
dence before  him  that  the  notice  had  ever  been  served.  But 
the  justice  was  required  to  determine  the  question  as  to  the 
sufficiency  of  the  return.  That  was  a  matter  within  his  juris- 
diction. He  did  determine  that  the  proof  of  service  was 
sufficient.  His  judgment  may  have  been  erroneous,  but  it 
is  not  void.  Its  correctness  cannot  be  questioned  in  this 
collateral  proceeding,  {^Lee9  v.  Wetniore^  68  Iowa,  170; 
Shawhan  v.  Loffer^  24  Id.,  217;  Pursely  v.  Rayes^  22  Id., 
11 ;  Farmerf?  Ins,  Co,  v.  Highsmithj  44  Id.,  330.) 
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III.     A  rule  of  court  was  in  force  in  the  district,  nnder 

which  the  parties  in  equity  causes  (except  causes  for  divorce) 

3.  practice:    were  required  to  take  their  evidence  by  deposi- 

enPorcement     tiou  within  a  Certain  designated  time  afW  the 

of  ugreemcnt  ^  a  j  j         ^   ^i. 

Ill  (lero^-rition    appearance  term.     An  order  was  made  at  the 

of  rule  of  *  *  .       1  . 

court.  appearance  term  that  the  evidence  m  this  cause 

be  taken  under  the  rule.  Plaintiff  took  her  depositions,  but 
not  within  the  time  prescribed  by  the  rule;  and  on  the  trial 
defendants  produced  their  witnesses,  and  offered  to  take  their 
testimony  at  that  time,  but  plaintiff  objected  on  the  ground 
that,  under  the  rule,  they  were  entitled  to  introduce  their 
evidence  only  in  the  form  of  depositions.  It  was  shown, 
however,  that  plaintiff's  depositions  were  taken  out  of  time, 
on  the  agreement  of  counsel  that  witnesses  might  be  exam- 
ined orally  at  the  trial,  and  on  that  showing  the  court  over- 
ruled the  objection,  and  permitted  the  witnesses  to  be  exam- 
ined at  that  time.  It  was  clearly  competent  for  the  parties, 
with  the  consent  or  approval  of  the  court,  to  waive  the  pro- 
visions of  the  rule  as  to  the  manner  of  the  trial,  and  that  is 
what  was  done.  And  we  think  the  action  of  the  court 
affords  plaintiff  no  grounds  of  complaint. 

lY,     After  the  cause  was  submitted,  plaintiff  moved  the 
court  to  set  aside  the  submission,  and  permit  her  to  intro- 
duce certain    newly-discovered  evidence,   which 

4.  NEW  TRIAL:  '^ 

newiy-discov-  gj^e  claimed  was  material  to  the  case.  The  court, 
crcumio?'  howcver,  overruled  the  motion,  and  error  is 
court.  assigned  on  that  ruling.     The  application  was 

addressed  to  the<  sound  discretion  of  the  district  court,  and 
we  would  be  warranted  in  disturbing  the  order  only  in  case 
an  abuse  of  that  discretion  was  shown.  We  think  the  court 
was  warranted  in  finding  that,  if  plaintiff  had  exercised  a 
reasonable  degree  of  diligence,  she  might  have  discovered 
the  additional  evidence  before  the  cause  came  on  for  trial. 
Under  these  circumstances  it  was  clearly  not  an  abuse  of 
discretion  to  refuse  to  reopen  the  cause  after  it  had  been  sub- 
mitted, to  give  her  an  opportunity  to  introduce  the  newly- 
discovered  evidence.  Affirmed. 
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Drake  v.  Eaisba  et  al. 

1.  Intoxioating  Liquors:  nuisance:  constitutionality  op  stat- 

ute: FEDERAL  QUESTION.  The  f'dct  that  the  enforcement  of  the  stat- 
utes for  the  sappression  of  intemperance  may  impair  the  value  of  prop- 
erty without  compensation  to  the  owners,  does  not  make  such  statutes 
repugnant  to  the  constitution  of  the  United  States,  and  affords  no 
ground  for  removal  to  the  federal  courts  of  a  cause  in  which  the  relief 
sought,  if  granted,  would  have  that  effect. 

2.  Appeal:  pbactice:  evidence  to  support  judgment:  defective 

ABSTRACT.  This  court  cannot  consider  whether  or  not  the  evidence 
supports  a  judgment,  when  the  abstract  does  not  purport  to  contain  all 
the  evidence.  A  certificate  of  the  judge,  set  out  in  the  abstract,  stating 
that  the  report  of  the  short-hand  reporter  contains  all  the  evidence, 
is  not  sufficient. 

Appeal  from  Wapello  District  Court — Hon.  H.  0.  Teav- 

EK8E,  Jadge. 

Wednesday,  Maroh  7. 

Action  in  equity,  brought  by  a  citizen  of  the  county,  to 
restrain  and  enjoin  the  defendants  from  maintaining  a  nui- 
sance. The  proceeding  is  prosecuted  under  the  statute  for 
the  suppression  of  intemperance.  The  defendants  answered 
that  before  the  enactment  of  the  statute,  and  at  a  time  when 
the  sale  of  beer  was  lawful,  they  expended  a  large  sum  of 
money  in  fitting  up  the  building  and  place  now  occupied  by 
them  as  a  beer  saloon;  that  the  building  as  so  fitted  up  is  of 
much  greater  value  for  that  than  for  any  other  use  to  which 
it  can  be  put;  and  they  aver  that  the  statute,  if  applicable  to 
them,  has  the  eflfect  to  deprive  them  of  their  property  with- 
out due  process  of  law,  and  without  making  compensation 
therefor,  and  that  it  is  in  violation  of  certain  provisions  of 
the  constitution  of  the  United  States.  They  also  filed  a  peti- 
tion  containing  the  same  allegations,  in  which  they  demanded 
thr  removal  of  the  cause  to  the  circuit  court  of  the  United 
States.     The  district  court  ruled  that  the   cause   was    not 
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removable,  and,  upon  a  hearing,  granted  the  relief  demanded 
in  the  petition.     Defendants  appeal. 

E,  L.  Burton  and  0,  W.  Zyrnariy  for  appellants. 

W.  S.  Goeri  and  W.  A.  Work^  for  appellee, 

Bbbd,  J. — Two  positions  have  been  urged  in  this  court  as 
grounds  for  the  reversal  of  the  judgment  entered  in  the  court 
below:  (1)  That  the  district  court  was  divested  of  jurisdic- 
tion by  the  petition  for  removal;  and  (2)  that  the  evidence 
does  not  sustain  the  judgment. 

The  first  position  is  disposed  of  by  the  holding  of  the 

supreme  court  of  the  United  States  in  Mugler  v.  State  of 

I.  iNToxicAT-  Kansas  and  State  of  Kansas  v,  Ziebohi^  8  Snp. 

nuiaaiice^"*     Ot.  Rep.,  273.     The  holdins:  in  those  cases  is  to 

aiiryofstat-     the  eiiect  that  the  state,  in  the  exercise  of  its 

Mte :  federal 

question.  police  powcr,  may  enact  a  law  forbidding  the  sale 
of  intoxicating  liquors  as  a  beverage  within  the  state,  even 
though  the  effect  of  the  regulation  is  to  impair  the  value  of 
private  property,  and  no  provision  is  made  for  compensating 
the  owners  thereof.  Under  that  holding,  the  answer  and 
petition  for  removal  do  not  show  any  grounds  of  federal  juris- 
diction. 

We  cannot,  on   the  record  before  us,  consider  the  other 

questions  argued  by  counsel.     The  abstract  does  not  purport 

to  contain  all  the  evidence  introduced  and  offered 

2     APPEAL: 

Seiice'^io^up."  ^^  ^'*®  ^*'^**^  below.  It  is  true,  a  certificate  of  the 
nientl^defect-  *^"*^1  j^^g©  18  sct  out  in  the  abstract,  to  the  effect 
We  abstract,  ^j^^^^.  ^.j^^  report  of  the  short-hand  reporter  con- 
tains all  the  evidence  offered  and  introduced  on  the  trial. 
But  it  is  nowhere  averred  in  the  abstract  that  it  contiiins  all 
the  evidence  contained  in  the  report  made  by  the  reporter. 
As  has  been  frequently  held,  this  is  insufficient.  (See  Wis- 
oonsvn  /.  cfe  N.  Ry  Go.  v.  Secor^  70  Iowa,  647.) 

Affibmkd. 
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BioKnrooH  v.  Thb  Hbeb  Bbbwikg  Go. 

The  Sajicb  y.  Glab  Bbos. 

Thb  Sajicb  y.  Sohmidt  Bbos.  &  Oo, 

Appeals  from  Dubuque  Distriot  Cov/rt. 

Shbab  y.  Kelson. 

Appeal  from  Ohiokasaw  District  Court. 

1.  Intozioating  Liqaora:  NuisAircB:  coNSTiraTiONALiTT  of  stat- 
itte:  PEDBKAii  QUBSTioiT.  An  actioH  to  restrain  a  nuisance  under  the 
prohibitory  liquor  law  is  not  remorable  to  the  federal  courts  on  the  jj^ound 
that  the  enforcement  of  the  law  will  depriTO  the  defendant  of  property 
without  due  process  of  law;  or  of  rif^hts  which  were  legal  when 
acquired,  without  companaation;  or  that  it  will  preyent  the  enjoyment 
of  equal  rights  by  citizens  of  the  United  States. 

Wbdnbsdat,  Maeoh  7. 

The  &ct3  in  the  first  case  are  substantiallj  like  those  in 
the  others,  so  far  as  we  are  required  to  consider  them,  and 
are  as  follows:  The  plaintiff  avers  that  defendant  has  estab- 
lished a  saloon  in  a  building  described  for  the  keeping  and 
selling  of  intoxicating  liquors  contrary  to  law,  and  is  now 
engaged  in  such  illegal  business;  that  defendant  owns  the 
property  described,  and  also  certain  beer-kegs,  bottles  and 
other  property  used  in  the  saloon  business.  Plaintiff  asks 
that  the  saloon  be  adjudged  and  decreed  a  nuisance;  that  the 
same  be  abated ;  that  defendant  be  enjoined  from  maintain- 
ing said  saloon,  and  from  keeping  and  selling  intoxicating 
liquors  therein  contrary  to  law;  and  that  such  other  relief 
be  granted  as  may  be  authorized.  The  defendant  appeared, 
and  filed  its  petition  for  the  removal  of  the  cause  to  the  cir« 
cuit  court  of  the  United  States  for  the  Northern  district  of 

Vol.  LXXIII— 45 
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Iowa.    The  petition  was  granted,  and  from  the  order  allow- 
Ing  the  removal  the  plaintiff  appeals. 

S.  P.  Adams  and  Jed  Lake^  for  appellant  Dickinson* 

J.  N.  Powers^  for  appellant  S.  B*  Shear. 

Fouke  A  Lyon^  for  appellees. 

Robinson,  J. — As  gronnds  for  removal,  the  defendant 
alleges,  in  effect,  that  the  laws  of  Iowa  under  which  the 
action  is  broaght  are  in  derogation  of  the  rights  of  defend- 
ant, as  guaranteed  by  the  constitution  of  the  United  States, 
and  especially  by  the  fourteenth  amendment  thereto,  and  the 
laws  made  in  pursuance  thereof;  that,  if  enforced,  they  would 
deprive  defendant  of  its  property  without  due  process  of  law; 
that  they  would  deprive  defendant  of  property  and  rights 
which  were  authorized  and  legal  when  acquired,  without  com- 
pensation; and  that  they  would  prevent  the  enjoyment  of 
equal  civil  rights  by  citizens  of  the  United  States.  It  is  suf- 
ficient for  us  to  say  that  the  supreme  court  of  the  United 
States,  in  the  cases  of  Mugler  v.  State  of  Kansas  and  State 
of  Kansas  v.  Ziebold,  8  Sup.  Ot  Bep.,  278,  decided  the 
grounds  upon  which  the  petition  for  removal  is  based  to  be 
unsound.    The  several  cases  are  therefore 

SSVBBSBD. 
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D&AKB  y.  JOBDAN  BT  AL.  78   454 

78    707 

l.  Intozioating  Liquors :  nuisance:  constitutipnalitt  ov  stattttb:      loe 42 

FBDSBAL  QUBsnoN.    Dtekinson  v.  Heeb  Brewing  Co.,  the  last  forego-      ,lB~7u7 
ing  case,  followed.  "^  ^^ 

-fc  -^       mi.-  73    707 

2.         -  :  BBMEOr  CHAKaSD  AFTfiR  ACTION  BBOUN.     Thw  Case, —         113    234 

an  action  to  abate  a  nuisance  under  the  prohibitory  liqaor  law, — was  73  707 
begun  before  the  enactment  of  Chap.  66.  Laws  of  1886,  providing  for  ^^^  "^^ 
the  closing  for  one  year  of  the  building  found  to  be  kept  as  a  nuisance, 
and  for  the  taxing  of  an  attomey*s  fee  to  the  defendant.  The  case  was 
not,  however,  determined  until  after  said  enactment  had  taken  effect. 
Held  that  said  provisions  related  to  tha  remedy  merely,  and  that,  to 
apply  them  in  the  determination  of  this  case  was  not  a  breach  of  that 
provision  of  the  constitution  which  forbids  ex  poH  facto  laws;  and  that, 
moreover,  said  provision  of  the  constitation  relates  to  criminal  proceed- 
ings only,  whereas  an  action  of  this  character  is  not  of  a  criminal 
nature.    (Compare  McLane  9.  Bonn^  70  Iowa,  752.) 

Appeal  from  Wapello  Circuit  Court. 

Wednesday,  Maboh  7. 

Plaintiff  asks' the  abatement  of  a  nuisance,  and  the 
restraining  of  defendants  from  maintaining  the  same,  and 
from  keeping  for  sale  and  from  selling  intoxicating  liquors 
contrary  to  law.  Decree  for  plaintiff  as  prayed.  Defend- 
ants appeal. 

John  Gibbons  and  J.  J.  Smith,  for  appellants. 

D.  S.  Emery y  W.  S.  Coen  and  W.  A.  Work,  for  appellee. 

BosmsoN,  J.-*— I.     After  filing  their  answer,  the  defend- 
ants presented  their  petition  to  the  cii'cuit  court  asking  a 
1.  iNToxioATv  reuaoval  of  the  case  to  the  federal  court.     The 
Bm£ajM»:"'    petition  was  denied,  and  objection  to  that  ruling 
Siuy 'ofsSt-    is  now  made.     The  grounds  of  the  petitions  for 
question.         removal  were  substantially  the  same  as  those  in 
DiohiMon  i>.  Heeb  Brewing  Co.,  ante,  706.    Following  our 
decision  in  that  case,  the  action  of  the  circuit  court  in  deny- 
ing the  removal  is  afiirmed. 

II.     The  circuit  court  decreed  the  closing  of  the  building 
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in  which  the  nuisanoe  had  been  maintained,  for  the  period 

of  one  year,  and  taxed  the  sum  of  $25  against 

remedy        *  the  defendants  as  an  attorney's  fee.     It  is  claimed 

changed  aftor  •^ 

action  begun,  tj^^t  this  action  was  not  authorized  by  law.  This 
proceeding  was  commenced  in  April,  1885,  and  the  trial  was 
had  on  the  16th  day  of  December,  1886.  The  objection 
urged  by  counsel  for  appellants  is  that  the  closing  of  the 
building  for  one  year,  and  the  taxing  of  an  attorney's  fee,  are 
only  authorized  by  chapter  66,  Acts  Twenty  first  General 
Assembly;  and  to  construe  that  statute  to  apply  to  acts  done 
and  proceedings  pending  before  it  took  effect  would  be  in 
conflict  with  the  provisions  of  the  constitution,  which  for- 
bids ex  post  facto  laws.  But  this  is  a  civil,  and  not  a  crim- 
inal, proceeding,  and  the  provisions  of  the  statute  referred 
to  relate  to  the  remedy.  The  right  to  a  particular  mode  of 
procedure  is  not  a  vested  one  which  the  state  cannot  change 
or  abolish.  (Oooley  Const.  Lim.  (5tb  Ed.)  349,  443;  TiLton 
V.  Swifts  40  Iowa,  78;  Wormley  v.  Ramhurg^  Id.,  22; 
Equitable  Life  Ins.  Go,  v.  Oleaaoriy  56  Id.,  48;  County  of 
Ko88uth  V,  Wallace^  60  Id.,  508.)  And  this  is  true  in 
criminal  as  well  as  in  civil  cases.  (Oooley,  Const.  Lim.,  328; 
Marion  v.  State,  20  Neb.,  233 ;  S.  C,  29  N.  W.  Eep.,  918.)  We 
held  in  McLane  v.  Bonn,  70  Iowa,  752,  that,  so  far  as  the  act  of 
1886  prescribed  a  mode  for  the  abatement  of  a  nuisance,  it 
related  to  the  remedy  only,  defining  the  extent  and  specify- 
ing the  method  of  enforcing  one  already  given  by  statute, 
and  that  it  was  not  open  to  the  objection  now  made  by  appel- 
lants. The  attorney's  fee  of  which  complaint  is  made  was 
taxed  as  a  part  of  the  costs,  and  not  as  a  part  of  the  penalty 
fixed  for  violating  the  law.  It  is  aiithorized  by  the  act  of 
1886,  as  a  part  of  the  remedy  providing  for  enforcing  the  law, 
and  was  properly  taxed. 

III.  It  is  claimed  that  the  evidence  does  not  authorize 
the  decree  rendered.  The  evidence  was  introduced  without 
objection,  and  in  our  judgment  is  sufficient  to  authorize  the 
decree  of  the  circuit  court.  Affirmed. 
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Callanak  bt  al.  v.  Watnb  Co. 

1.  Tax  Sale  and  Deed:  who  mat  question:  prima  facib  patent 

TITLE  SUFFICIENT.  While  ander  §  897  of  the  Code  no  one  is  pennitted 
to  qnestion  a  tax  title  unless  he  shows  that  he,  or  one  under  whom  he 
claims,  had  title  at  the  time  of  the  tax  sale,  yet,  where  a  county  daimed 
to  have  such  title  by  patent  from  the  Wnited  States  to  the  state,  and 
from  the  state  to  it,  held  that  the  patent  from  the  state  to  it  was  prima 
facie  evidence  of  its  title,  and  sufficient  for  the  purpose  of  enabling  it  to 
qnestion  the  tax  title,  and  that  evidence  of  the  patent  from  the  United 
States  to  the  state  was  not  necessary.  Compare  Hintragtr  v»  JBTieiM, 
62  Iowa,  605.) 

2.  Taxation:   indemnity  bwamp  lands.    Prior  to  1870,  indemnity 

swamp  lands  belonging  to  a  county  were  not  taxable,  and  tax  deeds 
based  on  the  sale  of  such  lands  for  taxes  levied  before  that  time  are 
void.    (See  cases  cited  in  opinion.) 

Aj>peal  from  Kossuth  DistHot  Oowrt — Hon.  Lot  Thomas, 

Judge. 

Wednesday,  Maboh  7. 

This  was  an  action  in  chancery  to  settle  and  quiet  the  title 
to  certain  lands,  the  respective  parties  claiming  under  adverse 
titles,  and  each  asking,  as  relief,  that  the  title  be  quieted. 
There  was  a  decree  for  the  defendant,  and  plaintiffs  appeal. 

H,  E.  Long^  for  appellants. 

C.  W.  Steely  Geo.  E.  Clarke  and  Freeland  <b  MileSy  for 
appellee. 

BsoK;  J. — I.  The  defendant  claims  under  a  patent  issued 
by  the  state  to  it  in  1867,  the  lands  having  been  granted  to 
the  state  as  indemnity  for  swamp  lands  situated  in  the  defend- 
ant county,  which  were  entered  in  the  United  States  land- 
office  by  the  location  thereon  of  bounty  land-warrants.  The 
plaintiffs  claim  under  several  tax  sales  and  deeds  for  unpaid 
taxes  for  a  number  of  successive  years.  One  tax  deed  was 
issued  under  a  sale  of  the  land  for  the  taxes  of  1869;  the 
others    were    executed    upon    sales  for    taxes    for    years 
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enbeequent  to  1870.  The  defendant,  at  the  trial,  introduced 
in  evidence  the  patent  iesned  to  it  by  the  state,  and  a  copy 
of  the  patent  issued  by  the  United  States,  to  the  state,  duly 
certified  by  the  commissioner  of  the  general  land  office. 

II.  Plaintiffs  insist  that  defendant,  nnder  Code,  §  897,  is 
not  permitted  to  question  their  tax  titles,  for  the  reason  that 
,  ,      ^  it  fails  to  show  that  it  had  title  to  the  property 

ma^yquSt?on!  ^*  *^®  *^"^®  ^^  ^^^  ^^^  Sales.  This  position  is 
pJt?nt'titie  ^^'^^  u^fOTL  the  ground  that  the  copy  of  the 
sumcjent.  patent  from  the  United  States  is  not  competent 
evidence,  and  was  objected  to  on  that  ground  at  the  trial  in 
the  court  below,  but  was  erroneously  admitted  in  evidence. 
It  is  claimed  by  defendant's  counsel  that,  as  the  objection 
was  to  the  competency  of  the  copy,  and  not  upon  the  ground 
that  it  was  secondary  evidence,  not  admissible  without  proof 
showing  sufficient  reason  for  not  offering  the  original  patent, 
it  cannot  be  urged  in  this  court.  We  will  not  determine  the 
question  thus  raised,  for  we  think  that  the  patent  by  the  state 
to  defendant  showed,  prima  facie^  title  in  it.  The  lands 
were  wild,  and  were  in  possession  of  neither  party  at  the 
time  of  the  trial.  The  patent  by  the  state,  in  our  opinion, 
established,  prima  facie^  title  in  defendant,  which  is  suffi- 
cient to  comply  with  the  requirements  of  Oode,  §  897,  and 
anthorize  the  person  claiming  thereon  to  question  a  tax  title 
upon  which  the  land  is  claimed.  (See  Hintrager  v.  Kiene^ 
62  Iowa,  605;  Brandirffv.  Harrison  Co.^  50  Iowa,  164, 169.) 
In  these  cases  oral  testimony  was  held  sufficient  to  show  title, 
so  that  the  tax  title  could  be  questioned  by  the  adverse  party. 
Surely  the  patent  issued  by  the  state  ought  to  be  regarded 
equal  to  oral  evidence  of  this  character;  and,  when  there  is 
added  thereto  the  further  evidence  of  the  copy  of  a  patent 
issued  by  the  United  States  to  the  state,  duly  authenticated 
by  the  commissioner  of  the  general  land  office,  in  which, 
under  the  United  States  statutes,  patents  of  this  charaotei 
are  recorded,  it  cannot  be  doubted  that  defendant  established, 
prima  faciei  its  title  to  the  lands. 
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III.     The  abstract  shows  that  defendant  redeemed  from  all 

tax  sales,  for  taxes  levied  subsequent  to  the  year  1870,  or 

2.  taxation:    paid   the   taxes   before  the  sales.     These  facts 

swamplands,   defeated  plaintiff's  tax  title  based  upon  sales  fo.f 

all  years  except  one,  the  year  1869.     As  to  the  tax  title 

based  upon  the  taxes  of  1869,  it  is  sufficient  to  say  that  the 

lands  were  not  held  by  defendant  for  pecuniary  profit;  for  it 

is  shown,  by  the  admission  of  the  parties  found  in  the  record, 

that  they  were  not  even  in  its  possession.     As  the  law  then 

stood,  they  were  not  subject  to  taxation.  {County  of  Guthrie 

V.  County  of  Carrovl^  34  Iowa,  108;  Sully  v.  Poorhaugh^ 

45  Id.,  453.) 

These  considerations  dispose  of  all  questions  in  the  case. 

The  judgment  of  the  district  court  is 

Affibmed* 


Wilson  y.  MoInubb. 

!•  Praotioe :  dbmobrer  oonsidebed  whius  answbr  on  filb*  Defend- 
ant filed  a  demurrer  to  the  petition,  and,  pending  the  demurrer,  he  also 
filed  an  answer,  indorsed  "filed  rabject  to  the  demurrer.'*  Htld  that 
it  was  competent  for  the  coort,  in  its  discretion,  to  hear  and  determine 
the  demurrer  while  the  answer  was  thus  on  file. 

Appeal  from  Louisa  Circuit  Courrt. 

Wbdkbsdat,  Maboh  7. 

AonoK  for  the  recovery  of  damages  for  an  alleged  mali- 
cious prosecution.  Defendant  filed  a  demurrer  to  the  peti- 
tion. He  afterwards  filed  an  answer,  which  was  indorsed 
"  filed  subject  to  the  demurrer."  The  court  afterwards  sus- 
tained the  demurrer,  and,  plaintiff  electing  to  stand  on  his 
petition,  judgment  was  entered  against  him.  Plaintiff 
•appeals. 

a.  Caldwell  and  Z.  A.  Riley,  for  appellant. 
Henley  db  Rale  wd  Fred  Courte,  Jr.,,  for  appellee. 


712  SUPREME  COURT  OF  IOWA, 

* —    ^         „,  _  _  _  _  _    _  1^ — • ^ 

Brlgham  &  Co.  v.  ReteUdorf. 

Reed,  J. — Tiie  only  point  urged  by  counsel  is  that  defend- 
ant by  answering  waived  the  demurrer,  and  that  it  was  not 
competent  for  the  court,  after  the  answer  was  filed,  to  pass 
upon  the  questions  raised  by  the  demurrer.  We  need  not 
determine  whether  the  indorsement  on  the  answer,  that  it 
was  filed  subject  to  the  demurrer,  had  any  eflect.  The  court, 
in  the  exercise  of  the  discretion  with  which  it  is  clothed, 
might  have  permitted  the  withdrawal  of  the  answer,  and  the 
filing  of  the  demurrer.  What  was  done  was  but  the  equiv- 
alent of  that;  and  we  do  not  see  how  any  of  plaintiff's 
rights  could  have  been  prejudiced  by  the  practice  adopted  by 

the  court. 

Affirmed. 
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ij>8       6 

j^  ]}f|       1.  Appeal:  practicb:  bvidencb  to  support  verdict.    This  coart 

cannot  interfere  with  a  verdict  on  the  ground  that  it  is  not  supported  by 
sufficient  evidence,  when  the  evidence  is  conflicting. 


2.  ;  :  ABSiGNXENT  OF  BRROB.    An  assignmsot  of  error  that 

the  verdict  is  contrary  to  the  law/'  is  too  indefinite  to  be  considered. 


(t 


8.  :  :  INSTRUCTION  NOT  ASKBU.    This  court  cannot  consider 

a  complaint  that  the  trial  court  erred  in  not  directing  a  verdict  for 
plaintiff,  when  no  such  instruction  was  asked,  or  motion  made  there- 
for. 

4.  Bvidenee:  admissfon  of:  error  without  prejudice.    It  is  not 

reversible  error  to  admit  testimony  offered  to  prove  a  point  which  is 
folly  established  by  evidence  not  objected  to. 

5.  Sale:  bt  sample:  failxtre  as  to  qualitt:  burden  of  proof.    One 

buying  goods  by  sample  has  the  burden  to  show,  if  he  so  alleges,  that 
they  do  not  correspond  to  the  sample,  and  all  evidence  tending  so  to 
show  is  admissible  for  that  purpose. 

6.  : :  WARRANTY.  In  every  sale  by  sample,  there  is  an  implied 

warranl^  that  the  goods  are  of  the  quality  of  the  sample,  and,  in  eveiy 
material  ref>pect,  correspond  therewith.    • 

7.  Appeal:  practice:  error  not  assigned.    Alleged  errors  discussed 

in  argument,  but  not  assigned,  are  not  considered. 
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Appeal  from  Mills   District   Cowrt — Hon.  A-  B.  Thob- 

NELL,  Judge. 

Wednesday,  Maboh  7. 

The  plaintiffs  are  merchants  in  Massachusetts,  and  a  sales- 
man in  their  employ  sold  the  defendant,  in  Iowa,  several 
cases  or  packages  of  boots  and  shoes,  for  the  aggregate  price 
of  $454.85;  but  the  contents  of  each  case  or  package  was 
sold  at  a  stated  price  per  dozen,  so  that  for  each  of  such 
packages  there  was  a  separate  and  distinct  price.  The  sale 
was  made  by  sample.  Upon  the  receipt  of  the  goods,  the 
defendant  claims  to  have  ascertained  that  the  goods  in  certain 
packages  were  not  as  good  as,  or  were  unlike,  the  samples 
exhibited  to  him.  Such  packages  he  immediately  reshipped 
to  the  plaintiffs,  and  kept  the  residue.  The  goods  so  shipped 
the  plaintiffs  refused  to  receive,  and  they  remained  in  the 
custody  of  the  carrier.  This  action  was  brought  to  recover 
the  purchase  price  of  the  goods.  The  jury  found  for  the 
plaintiff  for  the  value  of  the  goods  retained  by  the  defend- 
ant, and  the  plaintiffs  appeal. 

TT.  8.  LevnSy  for  appellants. 

Phillips  (&  Daj/y  for  appellee. 

Sebvees,  Oh.  J. — I.  The  finding  of  the  jury  must  be 
regarded  as  a  settlement  of  several  disputed  questions.  For 
instance,  their  finding  settles,  in  defendant's  favor,  that  the 
goods  were  sold  by  sample,  and  that  they  did  not  correspond 
therewith.  It  is  true,  counsel  for  the  plaintiff  claim  the  ver- 
dict is  not  sustained  by  the  evidence,  but  it  clearly  is,  if  the 
evidence  introduced  by  the  defendant  can  be  credited.  The 
evidence  is  conflicting,  and  the  jury  determined  such  conflict, 
in  defendant's  favor,  and  we  cannot  interfere  with  such  find-j 
ing,  under  the  well-settled  practice  and  rulings  of  this  court. 
This  view  disposes  of  the  first  and  third  errors  assigned. 

II.     The  second  error  assigned  is  that  the  ^^  verdict  is  con- 
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trary  to  the  law."  This  is  too  general,  and  must  be  disre- 
garded. The  verdict  is  not  contrary  to  the  instrnetions  of 
the  conrt;  and  this  disposes  of  the  fourth  error  assigned. 
The  fifth  error  assigned  is  that  the  court  erred  in  "not 
instructing  the  jury  to  return  a  verdict  for  the  full  amount 
of  the  plaintiffs'  claim."  No  such  instruction  was  asked, 
and,  from  what  has  been  said,  it  is  apparent  that  it  would 
have  been  error  if  such  an  instruction  had  been  given.  The 
sixth  assignment  of  error  is  as  follows:  "  The  court  erred  in 
not  sustaining  the  plaintiffs'  motion  for  judgment  for  the  full 
amount  of  their  claim,  upon  the  evidence  produced  at  the  trial." 
We  fail  to  discover  any  such  motion  in  the  record;  but,  con- 
ceding that  it  has  been  overlooked,  it  is  certain  that  the  court 
did  not  err  in  overruling  such  motion.  The  eighth  error 
assigned  is  not  sufficiently  specific,  and.  must  be  disregarded. 
The  seventh  assignment  of  error  is  based  on  the  admission 
of  certain  evidence,  which,  it  is  said,  is  prejudicial  to  the 
plaintiffs.  The  defendant,  when  on  the  stand  as  a  witness, 
was  permitted  to  state  that  a  separate  price  was  fixed  on-each 
of  the  articles  purchased.  Conceding  that  this  evidence  was 
inadmissible,  it  was  not  prejudicial,  for  the  reason  that  evi- 
dence introduced  by  the  plaintiffs  showed  such  to  be  the 
fact;  and  the  fact  that  such  a  price  was  fixed  was  not  a  con- 
troverted question  on  the  trial.  Tlie  legal  consequences  or 
effect  of  such  fact  was  a  controverted  question;  but  this  is  a 
materially  different  thing.  A  portion  of  the  goods  purchased 
were  known  or  designated  as  "  real  kip  boots,"  and  the 
defendant  was  permitted  to  show  what  kind  of  goods  were 
sent  as  real  kip  boots.  This  evidence  was  material  and  com- 
petent. The  burden  was  on  the  defendant  to  show  that  the 
goods  sent  him  were  not  such  as  he  purchased,  and  did  not 
correspond  with  the  sample.  Certain  evidence  was  objected 
to,  on  the  ground  that  the  goods  were  sold  without  a  war- 
ranty, bnt  there  was  evidence  tending  to  show  that  the  sale 
was  made  by  sample;  and,  in  fact,  this,  we  think,  was  not 
controverted.     Now,  we  understand  the  law  to  be  that  there 
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is  an  implied  warranty  in  every  sale  made  by  sample  that 
the  goods  are  of  the  quality,  and,  in  every  material  respect, 
correspond  With  the  sample.  (2  Benj.  Sales,  §  969.)  The 
defendant  testified,  in  substance,  that  he  showed  the  goods 
sent  .him  to  one  Higgins;  and  the  latter  gave  evidence  tend- 
ing to  dhow  the  quality  of  such  goods.  It  is  insisted  that 
this  evidence  was  inadmissible;  but  we  think  otherwise.  It 
was  material,  as  we  have  said,  for  the  defendant  to  establish 
that  the  goods  did  not  correspond  with  the  sample;  and  the 
evidence  of  Higgins  tended  so  to  show.  Whether  the  goods 
examined  by  him  were  the  goods  that  were  received  by  the 
defendant  from  the  plaintiffs  was  the  question  for  the  jury. 
We  have  referred  to  all  the  errors  assigned  by  counsel.  In 
argument,  the  question  as  to  whether  the  contract  of  pur- 
chase was  divisible,  and,  if  so,  whether  the  defendant  could 
rescind  as  to  a  part  only  of  the  subject-matter  of  the  contract, 
is  discussed  at  some  lengths  But,  as  no  such  errors  are 
assigned,  such  questions  cannot  be  considered;  and  the  judg- 
ment of  the  district  court  must  be  Affibmbd. 


Benjamin  v.  Davis  et  al.  ss.  ao# 

.1  Attachment:  lbvt  on  land:  suit  begun  at  avooa:  no  bntbt 

IN  INCUVBBANCB  book  at  council  BLUFFS:  INNOCBNT  PUBCHA8EB. 

Under  §  5,  Ohap.  134,  Laws  of  188^,  it  is  the  dniy  of  the  deputy  derk 
of  the  district  eoart  hd'i  at  Avooa,  (that  not  being  a  county  seat,)  to 
certify  to  the  clerk  at  Council  Bluffs  forthwith  a  levy  of  attachment 
upon  land  in  a  suit,  begun  at  Avoca;  and  where  such  levy  was  made 
and  entered  in  the  incumbrance  book  at  Avoca,  but  not  certified  and 
enteved  in  the  incumbrance  book  at  Council  Blufb  for  tweniy  days  after 
the  levy,  and,  in  the  meantime,  the  intervener,  upon  an  abstract  of 
title  which  did  not  show  the  levy,  purchased  and  paid  for  the  land,  held 
that  he  took  it  free  from  the  lien  of  the  attachment    (Code,  g  9022.) 

Appeal fram  Pottawattamie  District  Court — Hon.  Gbobqe 

Cabson,  Jadge. 

Wednesday,  Maboh  7. 

Aotion  by  attachment.     Miller,  the  intervener,  asked  that 
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the  attachment,  as  to  certain  land,  bo  set  aside,  for  the  rea- 
son that  it  was  conveyed  to  him  before  the  levj  of  the  attach- 
ment was  noted  in  the  incumbrance  book  kept  in  the  clerk's 
office  at  Ooancil  Bluffs.  Plaintiff  demurred  to  intervener's 
petition.  The  demurrer  was  overruled.  Plaintiff  refused  to 
plead  further,  and  appealed  from  the  decision  overruling  the 
demurrer. 

Fremont  Benjamin^  for  appellant 
Shinn  cfe  Booths  for  appellee. 

Beok,  J. — L  Chapter  198,  Acts  Twentieth  General  Assem- 
bly, provides  for  holding  terms  of  the  circuit  court  at  Avoca, 
in  Pottawattamie  county.  Section  6  provides  that  the  clerk 
of  the  courts  shall  keep  an  office  at  Avoca  where  he  or  a  dep- 
uty shall  reside.  The  circuit  court  was  abolished  by  chapter 
1 34,  Acts  Twenty-first  General  Assembly.  Section  S  of  this  act 
contains  this  provision:  <<  The  judges  shall  hold  the  district 
courts  in  the  several  counties  of  their  districts  at  all  places 
where  district  courts  or  circuit  courts  are  held  at  the  time 
this  act  takes  effect:  provided,  that  the  grand  jury  shall  only 
be  required  to  attend  at  county-seats,  and  the  district  court 
shall  hold  not  less  than  two  terms  at  other  places  than  connty- 
seats  where  the  circuit  court  is  authorized  to  be  held  at  the 
time  this  act  takes  effect,  and  the  district  court  shall  hear 
and  determine  civil  causes,  including  probate,  only  as  hereto- 
fore exercised  at  such  places  by  the  circuit  court,  and  jurors 
shall  be  drawn  thereat  as  heretofore  provided  therefor:  and 
provided  further,  that  transcripts  of  all  judgments,  decrees, 
and  levy  of  writs  of  attachment  on  real  estate,  mechanics' 
liens,  liapendeTiSy  sales  of  real  estate,  redemptions,  satisfac- 
tion of  judgments,  mechanics'  liens,  dismissal  of  decrees  in 
lis  pendens^  together  with  all  other  matters  affecting  titles  to 
real  estate,  shall  be  certified  by  the  deputy  clerk  at  such  other 
places,  other  than  county-seats,  forthwith,  to  the  clerk  of  the 
district  court,  who  shall  enter  the  same  upon  the  records  in 
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his  office  in  all  respects  as  if  originating  and  originally  filed, 
begun  and  entered  at  the  conntj-seat  of  snch  counties:  and 
provided,  farther,  that  the  provisions  of  section  163  of 
the  Code  shall  be  and  remain  in  fnll  force  and  effect  under 
the  provisions  of  this  act:  provided,  that  this  section  shall 
not  affect  places  other  than  coantj-seats  where  courts  have 
been  held  ten  years.  *  **  * "  In  the  case  before  us, 
the  clerk  of  the  court  at  Avoca,  wherein  the  suit  was  com- 
menced, did  not  within  twenty  days  after  entry  of  the  attach- 
ment in  the  incumbrance  book  kept  in  the  clerk's  office  at 
Avoca,  send  a  transcript  thereof  to  the  clerk  at  Council  Bluffs, 
and  no  entry  of  the  attachment  was  made  in  the  incum- 
brance book  of  that  office.  The  intervener,  within  the  twenty 
days,  procured  an  abstract  of  the  title,  which  did  not  show 
the  levy  of  the  attachment,  and  purchased  and  paid  for  the 
land  attached,  and  received  a  deed  therefor  from  the  defend- 
ant in  the  attachment.  He  now  insists  that,  as  the  attach- 
ment was  not  entered  in  the  incumbrance  book  kept  in  the 
Council  Bluffs  office,  it  is  not  a  lien  on  the  land  as  against 
him,  under  Code,  §  3022. 

II.  The  question  for  our  decision  in  this  case  is  this: 
Did  the  attachment  impart  notice,  in  the  absence  of  an  entry 
thereof  on  the  incumbrance  book  kept  in  the  Council  Bluffs 
office?  The  statute  above  quoted,  in  plain  language,  requires 
a  transcript  of  the  levy  of  attachments  to  be  forthwith  certi- 
fied to  the  Council  Bluffs  office,  to  be  entered  in  the  proper 
record  kept  therein.  This  requirement  is  not  without  a  pur- 
pose. It  is  plainly  introduced  to  impart  notice  of  the  incum- 
brance. Code,  §  3022,  declares  that  notice  is  alone  imparted 
by  the  entry  in  the  incumbrance  book.  That  section  requires 
the  sheriff  to  make  the  entry,  when  no  transcript  thereof  is 
required  to  be  sent  from  another  office.  The  statute  above 
(quoted  directs  the  clerk  to  make  it  when  such  transcript  is 
sent.  The  statute  provides  that  the  incumbrance  book  shall 
be  kept.  (Code,  §  197.)  Section  5;  chap.  184,  Acts  Twenty- 
first  General  Assembly,  above  quoted,  requires  the  clerk  to 
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enter  the  levy  in  the  incumbrance  book.  Code,  §  3022, 
declares  that  the  levy  shall  not  impart  notice  nnless  the  entry 
be  made.  It  plainly  appears  that  no  notice  is  imparted 
in  the  absence  of  the  entry. 

III.  It  is  insisted  that  the  entry  of  the  levy  in  the  incam- 
brance  book  at  Avoca  is  a  compliance  with  the  law.  If  sa, 
why  does  the  statnte  require  the  transcript  to  be  sent  ta 
Council  Bluffs?  Why  do  the  Tain  and  expensive  thing  of 
requiring  the  transcripts,  if  they  are  to  be  of  no  effect  whea 
entered?  But  the  statute  above  cited  plainly  provides  that 
the  levy  shall  be  entered  in  the  incumbrance  book  at  Council 
Bluffs,  and  notice  thereof  is  imparted  by  the  entry,  and  in 
no  other  way. 

lY.  It  is  said  that  the  provision  of  the  statute  requiring 
the  transcript  of  the  levy  to  be  sent  to  Council  Bluffs  and 
entered  by  the  clerk  there  in  the  incumbrance  book  is  merely 
directory.  The  contrary  plainly  appears  apon  consideration  of 
Code,  §  3022,  which  declares  that  notice  of  the  levy  can  be 
given  only  by  the  entry  thereof  in  the  incumbrance  book, 
and  the  further  consideration  that  the  obvious  purpose  of  the 
statute,  in  requiring  the  transcript  to  be  sent  and  entered,  is 
to  provide  for  notice  of  the  levy. 

Y.  And  it  is  said  that,  if  the  law  be  mandatory,  it  will 
be  in  the  power  of  the  clerk  by  neglect  to  defeat  the  lien  of  a 
levy.  That  may  be  true.  But  the  sheriff,  by  neglecting  to 
enter  the  levy  in  the  incumbrance  book,  which  he  is  required 
to  do  by  the  statute,  may  also  defeat  the  lien  of  the  levy; 
and  BO  a  recorder  of  deeds,  by  failing  to  record  and  index  an 
instrument  creating  a  lien,  may  defeat  it.  There  are  numer- 
ous other  cases  where  the  neglect  of  officers  will  defeat  the 
rights  of  persons  depending  upon  the  discharge  of  their  offi* 
cial  duty. 

We  reach  the  conclusion  that  the  failure  to  enter  the  levy  in 
the  incumbrance  book  at  Council  Bluffs  defeated  the  lien 
thereof  as  against  the  deed  of  the  land  to  the  intervener. 
The  judgment  of  the  district  court  is  Affirmed. 
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Waskbb  V.  "Wilson  bt  al. 

1.  Chattel  Mortgage:  of  cattlb:  insuffzcibnt  digbcriptioit.   A 

mortgage  of  cattle  and  their  mcrease,  in  which  they  are  described  8e|»- 
arately,  the  color,  age  and  name  being  given,  but  no  statement  as  to  the 
present  or  past  ownership  of  the  property,  nor  of  the  place  where  it  is 
now  or  has  been  kept,  held  insufficient,  and  yoid  lor  uncertainty. 

— ^:  DBBCBXPTioir:  location  in  couhtt.    It  is  not  a  suffident  loca- 


2. 


B. 


tion  of  property  described  iu  a  chattel  mortgage  to  say  that  it  is  within 
a  named  county,    (iftitr  v,  Blake^  hi  Iowa,  662,  followed.) 

:  — — :  PBB8UMPTI0H  OF  0WNSB8H1P.    No  prcsumptiou  arises 


from  the  execution  of  a  chattel  mortgage  that  the  mortgagor  owns  the 
property  therein  described,  nor  that  such  property  is  in  existence. 
(EvereU  «.  Browne  M  Iowa.  420,  followed.) 

Appeal  from  Adcdr  District  GovH — Hon.  J.  H.  Hxndsb* 

SON,  Judge. 

Wbdnbsday,  Ma!boh  7. 

AonoN  in  equity  to  recover  judgmeut  on  a  promiBSory 
note,  and  for  the  forecloeure  of  a  mortgage  of  personal  prop- 
erty given  to  secure  the  same,  and  duly  recorded.  The  inter- 
venor  alleges  that  he  holds  a  mortgage  on  the  property 
attempted  to  be  described  in  the  mortgage  of  the  plaintiff, 
which  was  taken  after  the  recording  of  the  plaintiff's  mort- 
gage, and  without  knowledge  thereof,  save  that  imparted  by 
the  record.  Intervenor  further  alleges  that  the  mortgage  of 
plaintiff  creates  no  lien  on  the  property  attempted  to  be  des- 
cribed therein,  for  the  reason  that  the  description  given  is 
indefinite  and  uncertain.  A  demurrer  of  plaintiff  to  the 
petition  of  intervenor  was  overruled.  Plaintiff  electing  to 
stand  upon  his  demurrer,  judgment  was  rendered  for  inter- 
venor.    Plaintiff  appeals. 

F.  0.  HvnJcaony  for  appellant. 

C.  S.  Fogg^  intervenor,  ^ro  %e. 

BoBiNSON,  J. — The  demurrer  raises  but  one  question  whicl 
we  need  to  consider:     Did  the  recording  of  plaintiff's  mort 
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gage  impart  conetnictiye  notice  of  the  property  eonght  to  be 
incambered  thereby?    The  property  in  controversy  consists 
of  catcle  and  their  increase.     In  most  cases  the  animals  are 
described  separately,  the  color,  age  and  name  being  given. 
The  mortgage  of  plaintiff  contains  no  statement  as  to  the 
present  or  past  ownership  of  the  property,  nor  of  the  place 
where  it  is  now  or  has  been  kept.    The  descriptions  are  of  the 
same  character  as   those  held  insufficient  in  Rhutctsd  v. 
Stephens^  68  Iowa,  627,  and   other  cases  decided  by  this 
court,  excepting  that,  in  this  case,  the  names  of  the  animals 
are  given.     It  is  urged  by  appellant  that,  as  the  mortage 
recites  that  the  mortgagor  is  a  resident  of  the  county  of 
Adair,  and  provides  that  in  case  he  attempts  to  remove  the 
property  from  that  county  it  shall  .be  lawful  for  the  holder  of 
the  mortgage  to  take  possession  and  foreclose  at  once,  it 
must  be  presumed  that  the  property  was  in  Adair  county 
and  owned  by  the  mortgagor,  and  that  the  giving  of  the 
name  of  each  animal,  in  connection  with  its  color  and  age, 
is  sufficient  to  enable  intervener  to  identify  the  property  by 
inquiries  which  the  recitals  named  suggest.     But  we  have 
held  that  it  is  not  a  sufficient  location  of  the  property  to  say 
that  it  is  in  a  county  named ;  (Muir  v.  Blake^  57  Iowa,  662 ;) 
also  that  no  presumption  arises  from  the  execution  of  the 
mortgage  that  the  mortgagor  owns  the  property  therein  des- 
cribed, nor  that  such  property  is  in  existence.     {Everett  v. 
JSrown^  64  Iowa,  420.) 

We  do  not  think  the  giving  of  the  name  adds  materially 

to  the  description  of  this  kind  of  property. 

Affibmsd, 
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Welch  v.  Norton. 

1.  Sale:  glandbrbd  horsb:  knowlbdob:  byidbncb:  rumors.  In  an 
action  on  account  of  the  sale  by  defendant  to  plaintiff  of  a  glandered 
hone,  evidence  of  rumon  that  the  horse  was  glandered  was  inadmissi- 
ble to  prove  defendant's  knowledge  of  that  fact,  in  the  absence  of  evi- 
dence that  defendant  knew  of  the  mmors. 

2. :  :  byidencb:  cbrtificatb  op  ybtbrinart  surgbon. 

In  such  case  a  certificate  of  a  state  veterinary  snrgeon,  given  to  plaint- 
iff *s  husband  about  a  year  after  the  purchase  of  the  horse  by  plaintiff, 
stating  that  the  horse  had  the  glanders,  and  that  he  should  be  quaran- 
tined, was  inadmissible,  because  hearsay,  and,  as  to  the  defendant,  ex 
parte. 

8.  :  :  :  hbabsat.    In  such  case,  what  third  parties 

said  to  plaintiff's  husband «bont  the  horse  being  glandered  was  mere 
hearsay,  and  should  have  been  excluded. 

Appeal  from,  Buena  Vista  Oirouit  Court. 

Wednesdat,  Maboh  7. 

Action  to  recover  damages,  on  the  ground  that  the  defend- 
ant had  sold  to  the  plaintiff  a  horse  which  had  the  glanders, 
as  the  defendant  well  knew  at  the  time  of  the  sale,  and  the 
defendant  represented  the  horse  to  be  sound,  except  he  had 
the  distemper,  and  plaintiff  relied  on  such  representations, 
and  purchased  the  horse,  which  in  fact  had  the  glanders,  and 
therefore  was  worthless.  There  is  a  second  count  in  the  peti- 
tion, the  substance  of  which  is  not  deemed  necessary  to  state. 
Trial  by  jury;  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appeals. 

Robinson  db  Milchristy  for  appellant. 

Wright  cfe  Farrell^  for  appellee. 

Sbevebs,  Ch.  J. — I.  The  court  instructed  the  jury  that 
to  entitle  the  plaintiff  to  recover  he  must  establish  that  the 
1.  BALs:  gland-  horse  had  the  glanders  at  the  time  he  was  sold 

n«Aii  homo  *  ^^ 

knowledge':      to  the  plaintiff,  and  that  the  defendant  knew  this 

evidences 

miuois.  fact;  and  the  court  further  instructed  the  jury 

as  follows:     <*It  is  not  sufficient  to  find  that  the  defendant 
Vol.  LXXIII— 46 
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ought  to  have  known  of  the  stallion's  having  snch  disease,  but 
you  must  find  that  he  did  know  it,  and  of  that  you  are  to 
judge  from  all  the  evidence,  including  the  alleged  talk  in  the 
neighborhood  concerning  the  stallion's  having  the  glanders,  as 
introduced  in  evidence."  This  instruction  lays  down  the 
rule  that  the  necessary  scienter  or  guilty  knowledge  may  be 
established  by  rumor  or  neighborhood  talk,  without  showing 
that  the  defendant  had  any  knowledge  of  such  rumor.  It 
will  be  observed  that  the  material  question  was  whether  the 
defendant  knew  the  horse  had  the  glanders,  and  not  whether 
it  was  generally  reputed  that  such  was  the  fact;  and  there- 
fore such  knowledge  could  not  be  inferred  because  of  the 
existence  of  a  rumor  to  that  effect.  If  it  becomes  necessary 
to  establish  the  fact  that  a  person  is  insolvent  or  insane,  gen- 
eral reputation  is  not  admissible,  because  it  is  hearsay 
evidence  and  based  on  conclusions.  (1  Whart.  £v:,  §  253; 
A%hcraft  V.  De  Annondy  44  Iowa,  229.)  It  therefore  fol. 
lows  that  the  court  erred  in  admitting  evidence  tending  to 
show  the  existence  of  a  rumor  that  the  horse  had  the  glanders. 
II.  Chapter  189  of  the  Laws  of  the  Twentieth  General 
Assembly  provides  that  the  governor  shall  appoint  a  state 

3.  — : :  veterinary  surgeon,  and  such  a  number  of  deputies 

tiflcate  of  vet-  as  the  emerirencv  may  require,  and  defines  their 
Reon.  duties.     One  of  such  officers  examined  the  horse 

in  question  in  July,  1886,  which  was  more  than  one  year 
after  the  purchase  of  the  horse,  and  he  was  introduced  by  the 
plaintiff  as  a  witness,  and  he  gave  evidence  tending  to  show 
that  the  horse  had  the  glanders,  and  that  he  had  given  the 
plaintiff's  husband  a  certificate  stating  that  the  horse  was  so 
affected,  and  directed  that  he  should  be  quarantined.  This 
certificate  was  introduced  in  evidence  by  the  plaintiff,  and  in 
admitting:  it  we  think  the  court  erred.  The  defendant  was 
not  a  party  to  such  proceedings.  As  to  him  it  was  ex  parte 
and  hearsay.  Counsel  for  the  plaintiff  apparently  concede 
this,  but  insist  that  the  admission  of  the  certificate  was  error 
without  prejudice,  because  the  fact  that  the  horse  had  the 


DECEMBER  TERM,  1887.  723 

Valieaa  y.  The  Chicago,  Milwaukee  &  St.  Paul  B'y  Oompany. 

glanders  was  established  by  other  evideuce.  But  we  are 
nnable  to  concur  in  this  proposition. 

III.     The  plaintiff's  hasband  was  a  witness  in  her  behalf, 
and  was  asked  in  substance  when  he  first  heard  the  horse 

3.  — : :  had  the  glanders,  and  he  answered  that  his  son 

say.  *  told  him  such  was  tlie  fact  about  four  months 

after  the  purchase  of  the  horse;  also  that  a  Mr.  Wicoff  so 
informed  him.  What  the  plaintiff's  son  and  Mr.  Wicoff  said 
in  relation  to  the  horse  having  the  glanders  was  in  our  opin- 
ion clearly  inadmissible.  It  was  hearsay  evidence,  and 
tended  to  establish  the  material  fact  in  the  case.  Other 
errors  are  assigned  and  discussed  by  counsel,  which  we  do  not 
deem  it  necessary  to  refer  to.  Bbvbssbd. 

BoBiNBOK,  J.,  took  no  part  in  this  decision. 


Yallsau  y.  The  Ohioaoo,  Milwaukbb  &  St.  Paul    R't 

Company. 

1.  BaUroads:  killing  stbbr  on  tback:  ''running  at  largb."  Ac- 
tion to  recover  double  damagea  for  a  steer  killed  on  the  track  by  defend- 
ant's train.  Tne  steer  was  one  of  a  herd  of  80.  The  herd  had  been  in 
charge  of  a  boy,  who,  a  short  time  before  the  accident,  left  them  for 
a  time;  and  another  boy,  after  a  time,  bat  yet  before  the  accident,  took 
charge  of  them,  and  drove  them  across  the  track.  He  supposed  he  had 
them  all,  but  the  one  in  question  had  been  left  behind.  Held  that  it 
was  running  at  large,  within  the  meaning  of  §  1289  of  the  Code,  nnder 
which  the  action  was  brought. 

2.   :  :  DOUBLB  DAMAGBS:   C0N9-LI0T  BBTWBBN  SWORN  8TATB- 

XBNT  AND  PBTiTioN.  The  fact  that  the  owner  of  a  steer  kiUed  by  a 
train  on  a  railroad  track  states  its  value  at  86>},  in  the  notice  and  affi- 
davit served  on  the  raibroad  company  under  §  1289  of  the  Code,  and  in 
his  petition,  filed  after  30  days,  he  states  its  value  at  $40,  does  not,  in 
the  absence  of  allegations  and  proof  of  a  fraudulent  intent,  prevent  him 
from  recovering  double  damages;  especially  where  it  appears  that  the 
statement  was  made  by  an  agent,  but  that  the  petition  was  sworn  to 
by  plaintiff  himself. 
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Appeal  from  O^Brien  District   Court — Hon.    Soott   M. 

Lapd,  Judge. 

Wednesday,  Maboh  7. 

AonoN  to  recover  doable  the  value  of  a  steer  killed  by  a 
train  on  defendant's  road,  which  was  not  fenced  at  the  place 
where  the  accident  occurred,  although  the  right  to  fence 
existed.  Trial  by  jury,  and  verdict  for  the  plaintiff  for  $80, 
and  judgment.     The  defendant  appeals. 

Oeo.  E.  Clarke^  for  appellant. 

Milt,  n,  Allen^  for  appellee. 

Sebvbbs,  Oh.  J. — I.     The  amount  in  controversy,  as  shown 
by  the  pleadings,  being  less  than  $100,  we  are  required  to 
1.  BAiLBOADs:  answer  certain  questions  certified  by  the  trial 
on  track:        jndffe,  amonff  which  are  the  foUowinff:     ^^  Sec- 
large.'  Qnd^     ig  a  Steer  running  at  large,  m   the  mean- 

ing of  section  1289  of  the  Code  of  Iowa,  when  the  facts 
established  by  the  evidence  show  that  the  steer  in  question 
was  in  the  possession  of  one  Mnrphy  for  the  purpose  of  herd- 
ing for  the  plaintiff;  that  during  the  day  of  the  accident  one 
of  Murphy's  boys  had  been  herding  the  said  steer  with  other 
cattle;  that  a  short  time  prior  to  the  accident  he  had  left  the 
cattle,  and  returned  to  his  father's  house  about  a  half  a  mile 
distant;  that  just  previous  to  the  accident  another  son  of 
said  Murphy  had  gone  for  the  cattle  to  drive  them  to  the 
house  of  said  Murphy;  that  the  cattle  were  on  the  south 
side  of  defendant's  railroad  track;  that  said  last  boy  drove 
the  cattle  across  said  track  hurriedly;  that  when  about  thirty 
or  forty  feet  north  of  said  track  he  first  noticed  the  steer  in 
controversy  drinking  at  a  point  about  thirty  or  forty  feet 
south  of  said  track;  that  he  had  not  been  driving  said  steer; 
that  the  boy  supposed  he  had  driven  all  the  cattle  across  the 
track,  and  that  he  did  not  know  that  this  steer  remained  on 
the  other  side  until  he  had  crossed  the  track  and  looked  back; 


DECEMBER  TERM,  1887.  725 

Valleau  y.  The  Ohicago,  Milwaukee  ft  St.  Paul  B'y  Company. 

that  when  driviDg  the  cattle  across  the  track  he  was  iisiDg 
bis  best  efforts  to  get  them  across  before  the  approach  of  the 
train  of  defendant?  Third.  The  number  of  cattle  men* 
tioned  in  the  facts  stated  in  number  two  being  eighty."  In 
Hmman  v.  Chicago^  H.  7.  <j&  P.  B^y  Co.^  28  Iowa,  491,  it 
is  said  that  the  words  <^  ranning  at  large,"  as  nsed  in  the 
statute,  <^  import  that  the  stock  are  not  under  the  control  of 
the  owner;  that  they  are  not  confined  by  inclosures  to  a  cer- 
tain field  or  place,  nor  under  the  immediate  care  of  a  shep- 
herd or  herdsman;  that  they  are  left  to  roam  wherever  they 
may  go;"  and  in  Smith  v.  Kansas  City^  St.  J.  cfe  G.  B.  IPy 
Co,^  58  Iowa,  622,  it  was  held  that  a  sucking  colt,  the  dam 
of  the  colt  being  under  the  control  of  the  owner,  was  run- 
ning at  large,  although  ordinarily  it  might  be  expected  to 
follow  its  dam.  In  the  case  at  bar  it  does  not  appear  how 
long  the  herdsman  in  charge  of  the  cattle  had  left  them 
before  another  person  took  charge  of  them.  As  error  must 
affirmatively  appear,  it  can  be  fairly  said  that  the  cattle  were 
in  charge  of  no  person  for  at  least  some  indefinite  period  of 
time.  During  such  time  they  were  running  at  large,  and  the 
steer  in  question  had  strayed  some  distance  from  the  herd, 
when  a  person  took  charge  of  the  cattle,  except  the  one  in 
question,  which  he  did  not  know  had  separated  from  the  rest 
of  the  cattle.  The  steer  in  question  was  not  in  the  <<  imme- 
diate" charge  of  a  herdsman,  but  was  running  at  large,  as 
provided  in  the  statute.  The  foregoing  question  must  be 
answered  in  the  affirmative. 

II.     "We  are  also  asked  the  following  question:     "Where 
a  party  seeks  to  hold  the  railroad  company  for  double  dam- 

2. :  :  ages  for  failure  to  pay  the  value  of  the  animal 

ages:  conmct    killed  or  injured,  under  section  1289  of  the  Oode, 
sworn  state-     after  tlie  expiration   of  the   thirty-days   notice 

mentand  **        y 

petition.  therein  provided,  can  he  hold  the  company  liable 
for  such  double  damages  where  he  elects  to  fix  the  value  of 
the  animal  killed  at  sixty  dollars  in  said  notice  and  affidavit, 
and  after  the  thirty  days  files  his  sworn  petition  alleging  the 
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value  of  said  animal  to  be  forty  dollars?"  A  copy  of  the 
affidavit  is  attached  to  and  made  a  part  of  the  petition,  and 
the  record  shows  that  the  defendant  pleaded  only  a  general 
denial  of  the  allegations  of  the  petition.  The  mere  fact  that 
a  greater  amount  is  claimed  in  the  notice  than  in  the  peti- 
tion should  not  prevent  a  recovery,  unless  it  was  claimed  in 
bad  faith  or  for  some  fraudulent  purpose,  and  this  we  under- 
stand to  be  the  contention  of  counsel  for  the  appellant.  For 
he  states  in  his  argument:  <^  If  we  can  satisfy  your  honors 
that  on  the  face  of  the  record  this  affidavit  was  served  in  bad 
faith,  then  certainly  we  are  entitled  to  a  negative  answer  to 
the  question  certified."  The  evidence  is  not  before  us,  but 
it  does  appear  that  the.affidavit  was  verified  by  an  agent  of 
the  plaintiff,  and  the  petition  by  the  latter.  Therefore  there 
may  have  been  an  honest  difference  of  opinion  as  to  the  value 
of  the  steer.  But,  be  this  as  it  may,  we  cannot  say,  as  a 
matter  of  law,  that  the  claim  was  made  in  bad  faith  because 
an  amount  greater  than  that  stated  in  the  petition  was  claimed 
therein.  If  the  defendant  conceived  that  the  claim  was  made 
in  bad  faith,  such  fact  should  have  been  pleaded  and  issue 
joined  thereon,  and  the  same  submitted  to  the  jury.  As  the 
question  is  presented  to  us,  it  must  be  answered  in  the  affirm- 
ative, and  the  judgment  Affibmsd. 


Wanzeb  &  Go.  V.  Bbainabd  bt  al. 

1.  Fraudulent  Conveyance:  bvidbitcb  not  BSTABusHiira.  A  con- 
veyance of  land  from  a  husband  to  his  wife  was  attacked  as  fraadulent 
by  a  firm  to  which  the  husband  was  indebted.  Bat  the  evidence  showed 
that  the  husband  bought  the  land  for  his  wife  with  money  which 
he  had  from  her,  and  for  which  he  was  to  account  to  her,  but  took  the 
title  in  his  own  name,  and  afterwards  conveyed  it  to  her  at  her  request; 
also  that  one  of  the  partners,  with  whom  the  business  out  of  which 
the  daim  arose  was  transacted,  had  knowledge  of  the  wife's  interest  in 
the  property;  also  that,  at  the  time  of  the  conveyance,  the  husband  had 
property  of  his  own  exceeding  in  value  the  amount  of  his  debts.  Held 
that  the  oonveyance  to  the  wife  could  not,  under  these  circnmstanoee,  be 
ac^udged  fraudulent. 
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Aotion  from    Calhoun    District    GovH  —  Hok.    J.    H. 

Maoombeb,  Judge. 

WSDNBSDAT,  MaBOH  7. 

AonoN  to  Bubjeot  certain  lands  to  the  satisfaction  of  a 
claim  held  by  plaintiff  against  defendant  Marvin  B.  Brain- 
ard, which  were  conveyed  by  him  to  his  wife,  Emily  J. 
Brainard,  a  co-defendant,  and  by  her  sabseqaently  conveyed 
to  James  McEaig,  another  defendant.  Plaintiffs  insist  that 
the  deed  to  the  wife  was  voluntary  and  in  fraud  of  their 
rights  as  creditors  of  the  husband^  and  that  tlie  conveyance 
to  McEaig  was  with  notice  of  plaiQtiffs'  rights.  There  was 
a  decree  dismissing  plaintiffs'  petition  upon  a  finding  that 
the  deed  to  the  wife  was  not  fraudulent.     Plaintiffs  appeal. 

E.  C.  Stevenson^  for  appellants. 

y.  G.  Kerr  and  E.  B.  King^  for  appellees. 

Bbok,  J. — I.  November  30,  1885,  plaintiffs  recovered  a 
judgment  against  defendant  Marvin  B.  Brainard  for  $707.73 
in  the  superior  court  of  Oook  county,  Illinois.  On  the  28th 
day  of  December  of  the  same  year  they  instituted  an  action 
by  attachment  in  the  Calhoun  district  court,  wherein  the 
lands  sought  to  be  subjected  to  the  judgment  were  seized, 
and  September  20,  1886,  they  filed  their  petition  in  this  case, 
seeking  to  subject  the  land  to  their  claim,  on  the  ground  that 
it  was  voluntarily  and  fraudulently  conveyed  to  defendant 
Emily,  December  28,  1880,  to  defeat  the  creditors  of  Marvin, 
and  was  conveyed  to  McKaig  after  their  attachment.  The 
allegations  of  plaintiffs'  petition  are  denied  by  defendants 
Marvin  B.  and  Emily  J.,  who  allege  that  the  land  was  con- 
veyed to  the  last  named  in  good  faith,  in  discharge  of  a  trust, 
the  land  being  purchased  by  the  husband  with  property  and 
money  and  the  accumulation  thereof  which  belonged  to  the 
wife  in  her  own  right,  having  been  inherited  by  her. 
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II.  In  our  opinion  the  decree  of  the  district  court  is  cor- 
rect. The  following  facts,  which  we  find  upon  the  prepon- 
derance of  the  evidence,  some  of  thetn  undisputed,  require 
the  affirmance  of  the  decree  of  the  court  below:  (1)  The 
wife  inherited  from  her  father's  estate  in  1868,  $2,000.  This 
was  invested  in  property  in  Illinois,  which  was  sold  in  1878, 
and  the  proceeds  thereof  used  in  the  purchase  of  the  land  in 
controversy.  The  Illinois  property  was  sold  for  $6,000, 
$3,000  of  which  was  used  in  discharging  incumbrances,  and 
$2,200  in  the  purchase  of  the  land  in  controversy.  The  bal- 
ance of  the  purchase-price  was  paid  by  the  husband  with  other 
lands  and  other  moneys.  At  the  time  he  was  owing  the  wife 
a  considerable  sum  on  account  of  the  accumulation  of  her 
money  which  he  had  used.  (2)  The  land  in  question  was 
bought  for  the  wife,  but  the  title  was  taken  in  the  name  of 
the  husband.  (3)  One  of  the  plaintiifs,  with  whom  most 
of  the  business  out  of  which  these  claims  originated  was 
transacted,  knew  that  the  land  was  bought  for  the  wife  with 
her  means,  and  he  had  knowledge  of  the  condition  of  the 
affairs  of  the  husband  and  wife.  These  facts  are  testified  to 
by  the  husband,  and  there  is  no  conflicting  evidence  on  this 
point.  Two  of  the  plaintiffs  testify  that  they  had  no  such 
knowledge,  and  gave  credit  to  the  husband  on  the  strength 
of  the  property  in  question.  (4)  The  husband  testifies  that 
wlien  the  deed  of  the  land  was  executed  to  the  wife  he  was 
not  indebted  to  plaintiffs,  but  two  of  plaintiffs  testify  to  the 
contrary.  (5)  The  husband  states  that  when  he  conveyed 
the  land  to  his  wife  he  had  property  of  the  value  of  $2,000 
to  $2,500,  and  was  indebted  only  in  small  sums.  There  is 
no  evidence  in  conflict  with  these  statements.  (6)  The  deed 
to  the  wife  was  made  at  her  request,  and  sent  by  the  hus- 
band for  record. 

ill.  We  need  not  inquire  whether  the  husband  was  a 
trustee  or  a  debtor  of  the  wife.  It  cannot  be  doubted  that 
he  received  a  considerable  sum  which  she  owned  in  her  own 
right.     Under  the  agreement  it  was  to  be  invested  and  held 
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for  her.  As  between  them,  he  was  liable  to  accoant  to  her 
for  the  moDej  he  had  received  and  its  accamalations.  In 
discharge  of  his  obligations,  either  as  a  trustee  or  as  a  debtor, 
he  coald  convey  and  she  ooald  receive  the  propertj  in  qnes-^ 
tion. 

lY.  Plaintiffs  cannot  complain  of  the  transaction  between 
the  hu&band  and  wife,  for  the  reason  that  at  the  time  of  the 
conveyance  he  had  other  propertj  amply  sufficient  to  satisfy 
plaintiff's  claim.  He  had  a  right  under  any  circumstances 
to  pay  his  wife's  daim,  while  he  held  sufficient  property  to 
pay  his  other  creditors.  He  was  authorized  in  good  faith  to 
pay  her,  and  it  was  no  fraud  on  his  other  creditors.  There 
is  no  evidence  tending  to  show  a  purpose  on. the  part  of 
either  husband  or  wife  to  hinder,  delay  or  defeat  his  cred- 
itors. 

Y.  The  preponderance  of  the  evidence  shows  that  one 
member  of  the  firm,  with  whom  the  business  out  of  which 
plaintiffs'  claim  arose  was  transacted,  had  knowledge  of  the 
wife's  interest  in  the  property.  His  knowledge  was  the 
knowledge  of  the  firm.  The  credit  to  plaintiffs,  therefore, 
was  not  given  upon  faith  in  the  husband's  ownership  of  the 
property. 

Other  points  of  the  case  need  not  be  noticed.     Upon  these 

considerations,  we  reach  the  conclusion  that  the  decree  of  the 

district  court  ought  to  be 

Affibmed. 
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yg»y^  1.  Guardian:  subbtt:  BomrD  bt  adjudication  AOAuraT  pbinoipaii. 

I2i  140)  A  finding  by  the  proper  ooart,  upon  the  settlement  of  a  guardian's 

aooounty  that  the  gaardian  is  indebted  to  the  estate  of  his  waniU  is,  in 
effect,  an  adjadioation  that  tiie  gvuurdian  either  had  when  he  wae  ap- 
pointed, or  afterwards  received,  mon^j  belonging  to  his  ward;  and  enda 
abjudication  is  binding  upon  the  surely  on  the  guardian's  bond  given 
at  the  time  of  appointment,  so  that  such  surety,  when  sued  on  the  bond, 
cannot  say  that  the  guardian  received  and  squandered  all  of  the  ward'a 
money  before  his  appointment,  and  that  therefore  he,  having  obligated 
himself  only  for  future  defalcations,  was  not  liable.  (Gompaze  JTiuw 
9.  Keamn,  ante,  286.) 

Appeal  from  Iowa  Circuit  Court 

WEDNBSDATy     MaBOH   7. 

AoTioK  on  a  guardian's  bond  against  the  surety  thereon. 
The  trial  was  to  the  court  without  the  intervention  of  a  jury, 
and  judgment  was  entered  for  the  plaintiff.  Defendant 
appeals. 

Ira  J.  Alder  and  Baker  dt  Ballj  for  appellant. 

Feenan  dt  Kirk  and  Remley  dt  JSemley^  for  appellee. 

Bbbd,  J. — In  1863,  and  prior  to  that  time,  the  ward,  who 
was  of  unsound  mind,  resided  in  the  state  of  Pennsylvania, 
and  his  estate  was  in  the  hands  of  a  guardian,  appointed  by 
the  proper  court  of  that  state.  About  the  1st  of  June  of  that 
year  the  guardian  resigned  the  trust,  and  the  principal  on 
the  bond  sued  on  was  appointed  in  his  stead,  and  duly  qual- 
ified. He  received  from  the  former  guardian  the  sum  of 
$1,078.63  belonging  to  the  ward,  and  soon  afterwards  brought 
the  ward  and  the  money  so  received  to  this  state.  In  1868 
he  applied  to  the  county  court  of  Johnson  county  to  be 
appointed  guardian  of  said  ward,  representing  in  his  petition 
that  there  was  property  of  the  ward  in  the  county  subject  to 
guardianship,  which  was  liable  to  waste  and  loss,  and  the 
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coart  thereapon  made  an  order  appointing  him  guardian  of 
the  property  of  the  ward,  and  he  qualified  by  giving  the  bond 
in  suit.  In  1883,  in  obedience  to  a  citation  from  the  circuit 
court,  he  filed  a  report  of  his  doings  as  guardian,  the  ward 
having  died  in  the  meantime.  He  claimed  credit  for  various 
sums  for  the  support  of  the  ward,  the  aggregate  amount  of 
which  exceeded  the  sum  which  he  had  received  from  the 
former  guardian,  and  the  annual  interest  thereon.  Excep- 
tions were  filed  to  the  report,  and  on  a  hearing  on  the  merits 
the  court  found  that  he  was  indebted  to  the  estate  of  his  ward 
in  the  sum  of  $943.63,  and  an  order  was  entered  requiring 
him  to  pay  over  that  amount  to  the  administrator  of  the 
estate.  But  he  neglected  to  make  such  payment,  and  this 
action  was  brought  on  the  bond  for  the  recovery  of  the 
amount  from  the  surety,  plaintiff  being  administrator  of  the 
estate.  The  surety  pleaded  that  the  default  of  the  guardian 
occurred  before  the  execution  of  the  bond ;  that  before  his 
appointment  by  the  county  court  of  Johnson  county  he  had 
converted  to  his  own  nse  and  squandered  all  the  money 
received  by  him  from  the  former  guardian,  and  that  he  did 
not,  at  that  time,  have  in  his  possession  any  proporty  or 
money  belonging  to  the  ward ;  nor  did  he  ever  afterwards 
receive  any.  Plaintiff,  in  his  reply,  pleaded  the  order  of  the 
circuit  court  in  the  proceeding  for  the  settlement  of  the 
guardian's  accounts  as  an  adjudication  of  the  question  sought 
to  be  made  in  the  answer.  The  condition  of  the  bond  is  that 
the  guardian  ^^  shall  faithfully  discharge  the  oflice  and  trust 
of  such  guardian  according  to  law,  and  shall  render  a  fair  and 
just  account  of  such  guardianship  from  time  to  time  when- 
ever  thereuuto  required  by  law,  and  render  and  pay  to  said 
idiot  all  moneys,  goods  and  chattels,  title  papers  and  effects 
which  may  come  into  the  hands  or  possession  of  the  guardian 
belonging  to  such  idiot  when  such  idiot  shall  be  entitled 
thereto,  or  to  any  subsequent  guardian,  should  the  court  so 
direct." 

It  was  proven  on  the  trial  that  the  only  money  or  property 
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belonging  to  the  ward  which  ever  came  into  the  hands  of  tlie 
guardian  was  the  sum  received  by  him  from  the  former  guard- 
ian. And  defendant  gave  evidence  tending  to  prove  that  tlie 
guardian  had  mingled  said  money  with  his  own  estate,  and 
used  it  for  his  own  purposes,  before  his  appointment  in  1868, 
and  that  at  that  time  he  was  insolvent.  The  plaintiff  was 
permitted,  against  defendant's  objections,  to  introduce  evi- 
dence of  certain  statements  made  by  the  guardian  after  his 
appointment  in  this  state,  which  tended  to  show  that  he  then 
had  the  money  in  liis  possession.  We  do  not  deem  it  mate- 
rial to  inquire  as  to  the  correctness  of  the  ruling  admit- 
ting this  testimony,  for  in  our  opinion  the  question  to  which 
the  testimony  related  could  not  be  inquired  into  in  this  pro- 
ceeding. It  is  true  that  the  undertaking  of  the  surety  in  the 
bond  was  against  the  default  of  the  guardian  in  the  future. 
The  conditions  of  the  bond  were  not  retrospective.  The 
order  of  the  circuit  court  in  the  proceeding  for  the  settlement 
of  the  guardian's  accounts,  however,  was  an  adjudication,  as 
between  the  guardian  and  the  representatives  of  the  ward,  of 
all  questions  as  to  the  liability  of  the  former,  and  the  extent 
of  that  liability.  It  determined  that  he  was  liable  to  the 
extent  of  the  amount  named  in  the  order.  IJ^ow,  that  is  neces- 
sarily a  determination  that  the  guardian  at  the  date  of  his 
appointment  in  this  state  had  in  his  hands  a  sum  of  money 
which,  with  the  interest  thereon,  after  deducting  the  credits 
allowed  him,  amounted  to  the  sum  named.  There  is  no 
other  possible  theory  upon  which  the  order  could  have  been 
based.  If  he  had  squandered  the  money  before  his  appoint- 
ment, while  he  would  have  been  liable  to  the  ward  for  the 
amount,  his  liability  would  have  been  as  an  individual,  and 
not  as  a  guardian.  At  all  events,  he  would  not  have  been  liable 
therefor  as  guardian  under  the  appointment  in  this  state. 
And  it  was  under  that  guardianship  that  he  was  accounting, 
and  it  was  with  reference  to  it  that  the  order  was  made.  To 
determine  (as  the  court  did)  that  he  was  liable  as  guardian 
for  that  amount,  was  necessarily  to  determine  either  that  he 
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had  that  amonnt  belonging  to  the  ward  in  his  hands  when  he 
entered  upon  the  trust,  or  that  he  had  received  it  subsequently. 
The  settlement  of  the  account  was  a  matter  within  the  exclu- 
sive jurisdiction  of  the  circuit  court,  and  its  adjudication  is 
binding  alike  on  the  guardian  and  the  surety  on  his  bond.  (See 
Herrick  &  D.  Prob.  Law,  582;  Brodrih  v.  Brodrib,  66  Oal, 
663;  Knaxv.Kearns^   an^^,  286.)  Affibkbd. 


O'CONNELL,   GUABDIAN,    V.    O'OoNNELL. 

1.  Bstates  of  Deoedents :  distbibutiok:  adtangembnt.  Plaintiff's 
ward  and  defendant  were  brothers,  and  the  only  heirs  of  their  father. 
It  was  shown  by  defendant's  testimony  that  the  father,  in  his  life-time, 
divided  his  property  between  his  two  sons  equally;  executing  to  defend- 
ant a  deed  for  his  share  of  the  real  estate,  and  delivering  to  him  his 
share  of  the  personal  property;  that  no  deed  was  made  to  plaintiff  "s 
ward,  but  that  the  father  remained  with  him  for  a  time  on  the  home 
place,  which  was  allowed  to  him  in  the  dirision.  After  the  father's 
death,  defendant  was  appointed  his  administrator,  and,  as  such,  sold 
the  personal  property  left  on  the  place.  Held  that  this  evidence  showed 
an  advancement  to  defendant  of  his  full  share  of  the  estate,  and  that 
plaintiff  "s  ward  was  entitled  to  the  proceeds  of  the  property  so  sold. 

Appeal  from  Dubuqvs  Circuit  Court. 

Wednesday,  Mabgh  7. 

Action  to  recover  the  distributive  share  of  an  estate 
received  by  defendant  as  administrator,  to  which  plaintiff's 
ward  is  entitled  as  an  heir.  There  was  a  judgment  for 
plaintiff.     Defendant  appeals. 

Utt  Bros,  and  H.  T.  McNulty^  for  appellant- 

McCeney  <&  0^ Donnelly  for  appellee. 

Bbok,  J. — I.  Plaintiff  is  the  guardian  of  her  husband, 
Daniel  O'Oonnell,  an  inebriate.  The  defendant,  is  a  brother 
of  her  husband  and  ward,  and  the  administrator  of  the  estate 
of  his  deceased  t«ther,  who  left  no  heirs  other  than  defendant 
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and  plaintiff's  ward.  The  petition,  among  other  things, 
shows  that  defendant  has  received  the  property  of  the  estate, 
as  shown  in  the  inventory  filed  by  him  in  the  proceedings 
of  administration;  but  whether  the  inventory  is  of  all  the 
property  of  the  estate,  plaintiff  is  not  informed.  It  is  alleged 
and  further  shown  that  defendant  claims  all  of  the  property 
of  the  estate,  and  denies  the  right  of  plaintiff  thereto,  and 
that  defendant  is  entitled  to  retain  as  his  own  no  part  of  it, 
for  the  reason  that  he  had  received  his  portion  of  the  estate 
by  way  of  an  advancement  made  in  the  life-time  of  his 
father.  The  petition  prays  that  an  account  be  taken  of  the 
property  of  the  estate,  and  that  defendant  be  required  to 
pay  over  to  plaintiff  all  money  and  property  of  the  estate 
held  by  him.  The  defendant,  in  his  answer,  denies  all  alle- 
gations of  the  petition  tending  to  show  his  liability  an^  to 
support  plaintiff's  claim.  The  case  is  designated  in  the 
abstract  as  being  in  equity.  ISo  question  is  raised  as  to  the 
form  or  forum  of  the  action.  The  cause  was  sent  to  a  referee, 
who  found,  and  so  reported,  that  defendant  had  received  his 
portion  of  the  estate  by  way  of  an  advancement.  The 
referee,  in  his  report,  states  the  account  of  defendant  with 
the  estate,  basing  it  upon  defendant's  report  as  administra- 
tor; and  recommends  that  a  decree  be  entered  against 
defendant  for  the  balance  in  his  hands,  as  shown  by  his 
report  filed  in  the  administration  proceedings.  The  report 
was  approved,  against  exception  made  by  defendant,  except 
as  to  an  inconsiderable  sum,  which  was  deducted  from  the 
amount  found  due  the  plaintiff  by  the  referee,  and  a  judg- 
ment rendered  for  the  balance.  Ko  objection  is  made  to  the 
form  of  the  decree  and  judgment. 

II.  In  our  opinion,  the  decree  of  the  circuit  court  is  well 
supported  by  the  evidence.  It  is  shown  by  defendant's  own 
testimony  that  his  father,  in  his  life-time,  divided  his  prop- 
erty between  his  two  sons  equally;  executing  to  defendant  a 
deed  for  his  share  of  the  real  estate,  and  delivering  to  him 
his  part  of  the  personal  properly.    Ko  deed  was  made  to 
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plaintiff's  ward.  The  father  remained  for  a  time  with  him 
on  the  home  place,  which  was  allowed  to  him  in  the  division, 
bat  his  habits  of  inebriety  were  such  that  both  his  father 
and  plaintiff  left  him.  After  the  death  of  the  father,  defend- 
ant took  and  sold,  as  administrator,  the  personal  property  on 
the  farm.  Plaintiff  and  her  ward  are  the  parents  of  five 
children. 

III.  "We  think  the  evidence  shows  that  defendant  received 
by  way  of  an  advancement  a  sam  equal  to  his  portion  of  the 
estate,  and  the  decree  correctly  charges  him  with  the  value 
thereof.  The  balance  in  his  hands  does  not  exceed  the  amount 
to  which  plaintiff's  ward  is  entitled  as  his  distributive  share. 

IV.  Counsel  for  defendant  insists  that  certain  evidence 
which  is  incompetent  appears  in  the  record.  We  need  not 
determine  the  question  thus  raised,  for  the  reason  that, 
excluding  it,  the  decree  of  the  court  is  well  supported  by 
the  other  evidence,  including  defendant's  own  testimony. 

These  considerations  lead  us  to  the  conclusion  that  the 
decree  of  the  circuit  court  ought  to  be  Affirmed. 


i    73    7351 

Kino  et  al.  v.  Obdway.  l^'*^  ^^ 

1.  Fraud:  fubchare  of  land  from  devisees:  misrbpbssekta- 
TiOMS  as  toimcumbrances:  relief  in  BQniT7.  Defendant,  a  neigh- 
bor of  the  decedent,  and  a  shrewd  baitineds  man,  falsely  represented  to 
his  devisees,  who  were  bis  widow  and  daughters,  that  the  claims  against 
the  estate  amounted  to  a  certain  large  sum,  and  that  they  were  about 
to  be  enforced  by  litigation  which  would  be  expensive,  and  that  the 
whole  estate  would  be  consumed;  and  thereupon  he  proposed  to  take  a 
conveyance  from  them  of  the  land,  which  constituted  nearly  all  of  the 
estate,  and  pay  them  $503  in  cash,  and  assume  all  the  claims  against 
the  estate.  The  devisees,  relying  on  these  statements,  consented  to  the 
proposition,  and  executed  the  conveyance,  and  received  the  $500. 
Defendant  bought  in  at  a  large  discount  many  claims  against  the  estate^ 
which  might  have  been  collected  in  full  when  he  bought  them,  but 
which  were  barred  by  the  statute  of  limitations  when  judgment  in  this 
case  was  rendered.  In  this  action  to  set  aside  the  conveyance  for  the 
fraud  above  recited,  the  petition  was  granted,  upon  the  repaying  to  * 
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defendant  of  the  $-300,  and  an  additional  amount  which  he  had  paid 
for  taxes  on  the  land;  bat  the  court  refused  to  arrant  defendant  any  relief 
on  account  of  the  claims  which  he  had  bought  in  in  the  prosecution  of 
his  fraudulent  scheme,  and  which  were  barred  as  claims  against  the 
estate.  Held  that  the  judi^ment  of  the  court  was  right,  and  should  be 
affirmed. 

Appeal  from  Monona  Circuit  Court — Hon.  Gbobgb  W. 

"Wakefield,  Judge. 

Wednbsdat,  Maboh  7. 

This  is  an  action  in  equity  to  Bet  aside  a  conveyance  of 
real  estate,  and  for  other  relief.  The  circuit  court  rendered 
a  decree  for  plaintiffs.     Defendant  appeals. 

J,  R,  &  C.  M,  Swan^  for  appellant. 

0.  C.  Treadway  and  e/i)y,  Wright  dk  Hudson^  for  appel- 
lees. 

BoBiKsoN,  J. — This  action  was  commenced  in  1881.  On 
the  15th  day  of  November,  1882,  the  plaintiffs  filed  their 
amended  and  substituted  petition,  in  which  they  allege  that 
Samuel  King  died  testate  in  the  year  1880,  seized  of  the  land 
in  controversy;  that  the  will  was  duly  probated,  and  devised 
to  the  widow  of  decedent,  Louisa  C.  King,  and  to  their 
daughters,  Bosanna  C.  Allen,  Louisa  C.  Mann,  and  Josephine 
Beaton,  the  land  aforesaid ;  that  Louisa  C.  King  was  duly 
appointed  and  qualified  as  the  executrix  of  the  will,  and,  as 
such,  entered  upon  the  discharge  of  her  duties;  that  the  saia 
land  embraced  nearly  all  the  property  of  the  estate  of  dece- 
dent; that  on  the  28th  day  of  April,  1881,  the  defendant 
obtained  from  said  devisees  a  conveyance  of  all  of  said  land ; 
that  said  conveyance  was  obtained  by  fraud  and  undue  infln- 
ence;  that  defendant  wrongfully  took  and  removed  from  said 
premises,  of  the  crop  of  1881,  corn  of  the  value  of  $1,000 ; 
that  defendant  threatened  to  institute  legal  proceedings  to 
obtain  possession  of  said  premises.  Plaintiffs  further  allege 
that  after  the  discovery  of  said  fraud,  and  before  the  com- 
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mencement  of  this  action,  said  devisees  tendered  to  defend- 
ant the  $500  paid  by  him  as  part  consideration  for  the  con- 
veyance, with  interest,  which  tender  was  refused,  and  is  now 
made  in  court;  that  the  widow  purchased  the  interest  of  her 
said  daughters  in  the  matters  in  controversy,  and  sold  and 
agreed  to  convey  to  her  co-plaintiff,  Samuel  C.  King,  one-half 
of  her  interest  in  said  land  and  in  the  estate  of  decedent. 
The  petition  asks  a  temporary  injunction  to  restrain  defend- 
ant from  instituting  the  threatened  proceedings  to  obtain  pos- 
session, (which  was  allowed  and  issued,)  that  the  conveyance 
in  controversy  be  set  aside,  that  defendant  be  required  to 
account  for  the  com  taken  by  him  as  rent  for  1881,  and  that 
general  equitable  relief  be  granted.  The  answer  denies  all 
allegations  of  fraud,  admits  the  carrying  away,  of  the  crop  ot 
1881,  corn  to  the  value  of  $480,  and  alleges  that  the  agreed 
consideration  for  the  land  was  the  payment  of  all  incum- 
brances on  the  land,  and  all  claims  against  the  estate  of  dece- 
dent, and  the  further  sum  of  $500  to  the  devisees;  that 
defendant  has  discharged  on  his  part  all  obligations  created 
by  said  agreement  of  purchase,  and,  in  addition,  has  paid 
taxes  on  said  land  to  the  amount  of  $200.91;  that  the  plaint- 
iff Louisa  0.  King  was  in  the  wrongful  possession  of  said 
premises  during  1882;  and  that  the  use  of  the  same  for  that 
year  was  worth  $900.  Defendant  asks  that  the  bill  of  plaint- 
iffs be  dismissed;  that  the  possession  of  the  premises  be 
awarded  to  him,  and  his  title  thereto  be  quieted  as  against 
plaintiffs;  that  Louisa  C.  King  be  required  to  account  to  him 
for  the  rent  of  1882;  and  that  the  temporary  injunction  be 
dissolved;  and  that  he  have  costs. 

L  The  record  of  the  case  is  voluminous,  and  much  of  the 
evidence  conflicting.  We  feel  justified  in  saying,  however, 
that  the  evidence  submitted  fairly  establishes  the  following 
facts:  Samuel  King  and  defendant  had  been  acquainted  for 
twenty-live  years,  during  the  most  of  which  time  they  lived 
as  neighbors  in  Iowa,  and  had  business  dealings  with  each 
other.  In  1869,  King  moved  to  Kansas,  residing  there  until 
Vol.  LXXIII— 47 


738  SUPREME  COURT  OF  IOWA, 

King  et  al.  v.  Ordway. 

the  spring  of  1877,  when  he  returned  to  his  former  home  in 
Monona  county.  There  lie  lived  until  his  death,  in  1880. 
While  his  home  was  in  Kansas,  he  made  a  visit  each  year  to 
the  farm  in  controversy  in  Iowa,  and  continued  his  business 
relations  with  defendant.  During  a  portion  of  the  time  the 
latter  acted  as  his  agent  in  looking  after  the  farm.  Defend* 
ant  cut  and  removed  a  large  quantity  of  timber,  and  received, 
for  rent  of  1874,  $180,  and,  for  rent  of  1876,  corn  worth 
$1,000.  He  also  collected  $130  from  trespassers  on  the  tim* 
ber  land.  September  3,  1875,  these  parties  had  a  settlement, 
when  $33.94  was  found  to  be  due  the  defendant,  and  King 
gave  his  note  for  that  amount.  After  decedent  moved 
back  from  Kansas  he  made  frequent  attempts  to  settle  with 
defendant,  but  without  success.  He  was  much  troubled  over 
the  treatment  he  received  from  defendant,  who  he  claimed 
was  owing  him  a  large  sum  of  money.  No  settlement  is 
shown  to  have  been  made  after  *the  one  mentioned.  A  few 
days  before  King's  death,  the  defendant  brought  suit  against 
him  on  two  notes,  but  King  died  before  the  appearance  term. 
One  of  these  notes  was  for  $390,  dated  April  11,  1873,  doe 
nine  months  after  date,  with  interest  at  ten  per  cent  after 
maturity.  On  this  note  was  indorsed  $50  as  of  October  13, 
1878,  and  a  memorandum  showing  payment  of  interest  to 
September  27, 1876.  The  other  note  was  for  $274.60,  dated 
September  27,  1876,  with  interest  at  ten  per  cent  from  its 
date.  Tliere  is  no  indorsement  upon  it.  These  notes  were 
to  be  taken  as  part  of  the  consideration  for  the  purchase  in 
controversy.  It  is  contended  by  plaintiffs  that  these  notes 
had  been  paid  before  King's  death.  Defendant  admits  that 
he  received  $180  from  the  crop  of  1874  and  the  rental  of 
1876,  but  utterly  fails  to  account  for  it.  His  most  plausible 
theory  is  that  it  was  applied  in  the  payment  of  usurious 
interest  on  the  two  notes  last  described,  but  he  claims  to  have 
used  only  enough  to  make  the  usurious  interest  ten  per  cent 
per  annum,  and  less  than  $300  would  be  required  for  that 
purpose.     He  remembers  no  business  transactions  with  dece- 
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dent,  after  his  retarn  from  Kansas,  which  would  require  the 
use  of  any  of  this  monej.  We  are  satisned  that  the  larger 
of  these  two  notes  was  paid,  but  inadvertently  left  in  the 
hands  of  defendant  by  decedent,  and  the  other  note  grew  out 
of  another  transaction,  and  was  more  than  paid  by  rents 
received,  and  not  accounted  for,  by  defendant* 

II.  When  Samuel  King  died,  he  was  owing  a  son  named 
William  King,  who  lived  in  Indiana.  This  indebtedness  was 
represented  by  notes,  and  receipts  for  taxes  paid,  amounting 
in  the  aggregate,  if  all  that  is  claimed  for  it  by  defendant  be 
true,  to  less  than  $5,000.  One  of  the  notes  was  dated  Octo- 
ber 18,  1872,  due  in  one  year,  for  $1,845.04,  with  interest  at 
ten  per  cent  after  maturity,  and  was  secured  by  a^ mortgage 
on  the  land  in  controversy.  The  other  claims  were  unse- 
cured. None  of  these  claims  had  been  filed  with  the  execu- 
trix; and  only  two,  amounting  to  less  than  $100,  were  s.o 
filed  by  any  one.  On  the  28th  day  of  April,  1881,  defend- 
ant obtained  from  the  devisees  of  the  land  in  question  the 
conveyance  in  controversy.  To  obtain  it,  he  stated  to  them, 
in  substance,  that  he  held  a  claim  against  the  estate  of  dece- 
dent for  from  $800  to  $900,  which  must  be  paid  at  once;  that 
the  attorney  for  the  William  King  claim  was  at  Onawa,  and 
would  commence  proceedings  to  enforce  these  claims  forth- 
with; that  they  amounted  to  $8,000,  besides  the  claim  of 
defendant;  that,  if  the  matter  was  not  settled  at  once,  expen- 
sive litigation  would  ensue,  and  the  estate  would  be  entirely 
consumed  by  it.  To  corroborate  his  statement,  he  produced 
and  read  a  letter  from  an  attorney  at  Onawa,  which  was 
couched  in  somewhat  ambiguous  terms,  but  which  was  ex- 
plained by  defendant  to  mean  that  the  William  King  claim 
amounted  to  $7,500  or  $8,000,  and  must  be  paid  at  once. 
Whatever  may  have  been  the  intent  of  the  writer,  the  amount 
he  named  in  the  letter  as  being  claims  against  the  estate  was 
entirely  too  large.  Defendant  finally  offered  the  devisees 
$500  for  their  interest  in  the  land  in  question,  and  agreed,  if 
accepted,  to  pay  all  claims  against  the  estate,  including  the 
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incumbrances  on  the  land.  Delay  was  asked,  bat  be  insisted 
on  prompt  action  to  avoid  costs.  His  proposition  was  finally 
accepted,  and  the  deed  delivered.  It  is  urged  by  appellant 
that  his  statements  were  mere  expressions  of  opinion,  that 
the  devisees  had  the  same  means  of  knowing  the  facts  that 
he  had,  that  the  price  he  agreed  to  pay  was  a  fair  one,  and 
that  his  relations  to  these  parties  were  not  such  as  to  give  his 
statements  any  special  weight.  So  far  as  defendant  expressed 
opinions  in  regard  to  the  value  of  the  land,  his  position  is 
well  taken.  The  devisees  were  so  situated  as  to  be  charge- 
able with  full  knowledge  of  its  value.  Kor  do  we  tiiink  that 
the  relations  between  the  parties  were  such  as  to  cause  the 
devisees  to  rely  upon  the  friendship  of  defendant.  It  is  true, 
he  had  been  occasionally  employed  for  twenty-five  years  as 
their  physician,  and  their  relations  were  friendly;  but  he  was 
also  known  to  be  an  exacting  creditor,  diligent  in  the  prose- 
cution of  his  claims,  and  well  informed  and  experienced  in 
matters  of  business.  We  think  that,  while  the  devisees  did 
not  rely  upon  his  friendship,  they  did  rely  upon  his  state- 
ments of  fact,  and  believed  that  he  was  telling  the  truth  in 
regard  to  the  amount  of  indebtedness  against  the  estate,  and 
that  the  estate  was  all  liable,  and  would  be  taken  for  its  pay- 
ment. While  the  statements  of  defendant  in  regard  to  the 
value  of  the  land  may  be  regarded  as  mere  expressions  of 
opinion,  what  he  said  about  the  amount  of  indebtedness  was 
a  statement  of  an  alleged  fact,  for  which  he  ought  to  be  and 
is  responsible.  He  knew  that  his  own  claim  for  $800  or 
$900  was  fraudulent,  and  that  the  William  King  claims  were 
but  about  $5,000.  He  admits  that  he  had  obtained  a  list  of 
these  from  some  source,  and  had  estimated  them  to  amount 
to  not  more  than  $5,500  or  $5,700.  We  are  not  prepared  to 
believe  that  a  man  of  his  manifest  shrewdness  and  business 
experience  would  agree  to  assume  and  pay  these  claims 
without  knowing  their  amount.  It  is  said  that  Mrs. 
King  had  a  list  of  the  William  King  claims,  and  could  have 
informed  herself  as  to  their  amount;  but  it  is  shown  that 
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she  is  an  illiterate  woman,  not  accustomed  to  transact  basi- 
nesSy  and  that  she  did  not  in  fact  know  to  what  they  amonnted. 
Nor  conld  she  have  ascertained  that  fact  from  the  list  in 
question.  Even  if  defendant  did  not  know  the  exact  amount 
of  the  William  King  claims,  that  would  not  affect  his  respon- 
sibility. He  assumed  to  state  a  fact  in  order  to  obtain  the 
conveyance  in  controversy,  and  knew  that  his  assertions  were 
false.  He  is  therefore  chargeable  with  fraud.  (Curry  v. 
Decatur  County^  61  Iowa,  71;  Hale  v,  Philbrick^  42  Id.,  81; 
Bandv/rant  v.  Crawford^  22  Id.,  40.)  It  is  shpwn  that  plaint- 
iffs are  entitled  to  all  the  rights  to  matters  in  controversy 
which  were  held  by  the  defendant's  grantors.  We  think  the 
decree  of  the  circuit  court  setting  aside  the  deed  was  correct. 
III.  The  decree  set  aside  the  deed  in  controversy,  and 
declared  the  title  to  the  land  to  be  in  plaintiffs.  It  allowed 
defendant  the  $500  paid  when  the  deed  was  delivered, 
$200.91  for  the  taxes  of  1880  and  1881  and  interest,  and 
foand  the  same  paid  by  the  corn  of  1881  taken  by  him. 
The  temporary  injunction  was  made  permanent.  It  is 
insisted  on  the  part  of  appellant  that  the  decree  is  not  equit- 
able, even  if  it  be  conceded  that  the  deed  should  be  set  aside. 
It  is  said  that  appellant  acquired  a  large  amount  of  claims, 
which  were  valid  and  collectible  of  the  estate  when  acquired, 
but  which  are  now  barred  by  the  statute  of  limitations.  It 
is  suggested  in  the  argument  for  appellant  that,  in  case  the 
deed  is  set  aside,  the  claims  of  defendant  be  established,  and 
that  plaintiffs  be  required  to  pay  the  same.  In  view  of  the 
facts  in  this  case,  we  do  not  think  the  relief  snggested  ought 
to  be  granted.  Defendant  secured  the  claims  at  a  large  dis- 
count, and  could  have  enforced  their  payment  in  the  usual 
manner,  and  with  much  proiit  to  himself.  Not  satisfied  with 
reasonable  returns  for  his  investment,  he  has  sought  larger 
gains  by  methods  to  which  no  fair-minded  man  would  resort. 
Excepting  two  claims,  amounting  to  less  than  $90,  defend- 
ant has  canceled  no  claim  against  the  estate,  and  has  refused 
to  surrender  to  the  executrix  the  claim  he  insists  that  he  has 


73    742 

t04  eoi 


742  SUPEEME  COURT  OF  IOWA, 

Thew  V.  Miller. 

paid.  It  appears  that  at  least  one  of  the  cases  commenced 
against  decedent  is  still  kept  in  court.  Defendant  gave  to 
the  devisees  of  decedent  the  notice  reqnired  preliminary  to 
taking  a  tax  deed  for  the  premises,  and  had  it  served  on  the 
9th  day  of  July,  1881.  The  only  claims  paid  by  defendant 
were  so  paid  the  day  after  the  filing  of  the  amended  and  sub- 
stituted petition.  His  entire  course  satisfies  ns  that  he  has 
not  been  acting  in  good  faith.  To  now  reinstate  him  in  the 
position  which  he  abandoned  with  fraudulent  intent,  after  he 
has  exhausted  every  means  to  maintain  the  advantage  he 
wrongfully  obtained,  would  be  to  place  a  premium  upon 
speculative  attempts  of  that  character.  We  are  disposed  to 
leave  defendant  where  he  is  placed  by  his  own  voluntary  acts. 

Affishxd. 


ThBW   y.    MiLLEB. 

1.  Instructions:  brbor  otrBED  bt  tbrdiot.     Where  the  jury  found 

that  plaintiff  was  entitled  to  recover,  held  that  alleged  errors  in  instruc- 
tions relating:  solely  to  his  right  to  recover  could  not  have  pr^odioed 
him,  and  were  no  ground  for  reversal. 

2.  Landlord's  Lien:  convbbsion  of  propbrtt  bt  junior  lien- 

holdbb:  when  consuhscatbd:  DABiA.OBS.  A  tenant  on  plaintiff's 
farm,  by  a  written  contract  with  defendant,  employed  him  to  bale  a 
quantity  of  hay  raised  on  the  farm,  at  an  agreed  price  per  ton,  to  be 
paid  for  upon  the  tenant's  delivering  the  hay  on  board  cars  at  a  certain 
time  and  place.  The  contract  declared  the  title  of  the  hay  to  be  in 
defendant,  but  provided  that  if  the  tenant  should  perform  all  hia 
agreements  as  to  the  hay,  including  the  delivery  of  it  at  the  time  and 
place  agreed,  and  the  payment  to  defendant  then  and  there  of  the  price 
for  baling,  then  the  title  should  revert  to  the  tenant;  but  that  if  the  ten- 
ant should  fail  to  perform  his  part,  then  defendant  should  take  the  hay 
and  sell  it,  and  pay  to  the  tenant  the  surplus  of  proceeds,  after  deduct- 
ing the  price  for  baling  and  other  expenses,  including  the  cost  of  per- 
forming the  tenant's  part  of  the  agreement.  Under  this  contract 
defendant  took  the  hay  and  shipped  it,  and  plaintiff  brought  this  action 
against  him  for  the  conversion  of  the  hay,  thereby  defeating  his  land- 
lord's lien  upon  it.  Held  that  the  contract  was  in  the  nature  of  a  chattel 
mortgage,  and  did  not  pass  to  defendant  an  indefeasible  title  to  the  hay. 
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and  that  there  waa  no  conyersion  until  the  hay  was  actually  taken  by 
the  defendant  for  shipping,  and  that  the  value  of  the  hay  at  that  time,  and 
not  at  the  time  of  baling  it,  wda  the  measure  of  plaintiff 's  damages, 
and  that  defend^mt  was  not  liable  for  its  deterioration  in  value  between 
the  time  of  baling  and  the  time  of  shipping;  it  having  been  all  that 
time  in  the  tenant's  possession  on  the  farm. 

8.  Conversion:  oENSsiLL  denial:  effect.  In  an  action  for  convert 
sion  of  property,  a  general  denial  puts  in  issue  the  value  of  the  property 
at  the  time  of  conversion. 

4.  ;  TALUE  OF'P&OPERTV:  YEBDIOT   ON    OONFLICTINO    SVIDSNOE. 

Where  the  witnesses  as  to  the  value  of  converted  property  disagreed 
widely,  some  placing  it  higher,  and  some  lower,  than  the  value  found 
by  the  jury,  but  none  estimating  it  at  precisely  that  value,  it  cannot  be 
said  that  the  verdict  was  without  foundation  in  the  evidence. 

J^ealjrom  Einggold   DUtriot   Court — Hon.  John  W. 

BLabvst,  Jadge. 

Wednesday,    Maboh  7. 

AoTiON  at  law  for  the  recovery  of  damages  for  the  conver- 
sion bj  defendant  of  certain  hay,  on  which  plaintiff  claimed 
a  landlord's  lien.  There  was  a  verdict  and  judgment  for 
plaintiff  for  a  portion  of  the  amount  claimed,  and  he,  being 
dissatisfied  with  the  amount  of  the  recovery,  appealed  to  this 
court. 

liCmghUn  <&  Gamphelly  for  appellant. 

Adcren  <b  Spenoe^  for  appellee. 

Bbbd,  J. — Some  of  the  rulings  of  the  district  court,  to 
which  exception  was  taken,  related  to  plaintiff's  right  to 

recover  at  all,  while  others  related  to  the  measure 

1.  INSTBUO-  '  •  , 

cured  by '"'   ^^  ^®  recovery  in  case  it  should  be  found  that 
verdict.  j^^  ^^s  entitled  to  recover.     With  reference  to 

those  rulings  which  related  to  his  right  to  recover,  we  deem 
it  sutficient  to  say  that,  as  the  jury  have  found  that  he  was 
entitled  to  recover,  he  was  in  no  manner  prejudiced  by  the 
rulings,  even  though  they  should  be  found  to  be  erroneous. 
It  is  alleged  in  the  petition  that  plaintiff  leased  a  farm  to 
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one  Whittaker,  for  the  year  1885,  who  agreed  to  pay  as  rent 

therefor  the  sum  of  $700  on    the   Ist  of  Jan- 

LOBD'8  nary,  1886;  that  the  hay  in  qnestion  was  raised 

LtETf:  con-  J 1  1  •/I 

propeny'by     ^^  *^®  premises  during  the  term,  and  was  in 
hoi^r:  Btack  on  the  farm;  and  that  defendant  entered 

summated:  npon  the  premises,  and  took  possession  of  and 
*^^  removed  said  hay  therefrom,  and  converted  the 
same  to  his  own  nse;  and  that  the  value  thereof  was  $800. 
The  answer  contained  a  general  denial  of  the  allegations  of 
the  petition.  In  another  paragraph  or  division  it  was 
admitted  that  defendant  had  baled  and  shipped  certain  hay 
from  the  farm,  but  it  was  alleged  that  said  hay  was  of  no 
value  except  what  was  imparted  to  it  by  defendant's  labor. 
It  was  proven  on  the  trial  that  defendant  and  Whittaker 
entered  into  the  following  contract  with  reference  to  the 
property:  "  I,  F.  H.  Whittaker,  certify  that  all  the  hay  now 
situated  on  the  Davis  farm  is  legally  my  property;  that  there 
IS  no  mortgage,  lien,  claim  or  interest  held  by  any  other  per- 
son or  persons  against  said  property.  J.  S.  Miller,  of  the 
first  part,  agrees  to  bale  the  above-described  hay  in  good 
shipping  shape.  He  also  agrees  to  perform  said  work  as 
expeditiously  as  circumstances  will  permit.  F.  H.  Whit- 
taker, of  the  second  part,  agrees  to  haul  said  hay  to  the  barn 
as  soon  as  it  is  baled,  and  there  to  store  it  until  on  or  near 
the  15th  of  March,  when  he  agrees  to  deliver  said  liay  on 
board  the  cars  at  Wirt.  He  also  agrees  that  he  will  pay  said 
Miller  the  sum  of  $2.50  per  ton  for  baling  said  hay;  said 
money  to  be  paid  on  or  before  the  time  of  the  completion  of 
the  loading  of  each  car,  and  according  to  the  weights  of  the 
scales  at  Wirt.  In  case  said  Whittaker  fails  to  deliver  said 
hay  to  the  barn  or  on  board  the  cars,  as  herein  agreed,  he 
then  agrees  that  said  Miller  shall  have  the  privilege  of  having 
the  work  done  at  the  expense  of  said  Whittaker.  To  insure 
said  Miller  that  said  work  will  be  done,  and  said  money  paid,  as 
herein  provided  for,  said  Whittaker  transfers  all  his  rights 
and  ownership  of  said  hay  to  said  Miller,  and  said  Miller 
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agrees  to  pay  to  said  Whittaker  all  of  the  selling  price  of  said 
hay  at  the  time  it  is  sold,  after  reserving  to  himself  the  price 
herein  stated  for  baling,  together  with  other  expenses  of 
delivering  and  storing  said  hay  that  may  have  fallen  to  him 
to  bear.     Bat,  provided  that  said  Whittaker  shall  do  the 
work  of  hauling,  delivering  and  storing  said  hay,  also  that  he 
shall  pay  the  price  of  baling  as  each  car  is  loaded,  and  ful- 
fil his  part  of  the  agreement,  then  the  hay  shall  be  his  prop- 
erty.    It  is  fully  agreed  by  parties  of  first  and  second  parts 
that  said  hay  shall  remain  the  property  of  said  Miller  until 
he  is  paid  for  baling,  at  the  rate  of  $2.50  per  ton ;  also  until 
he  is  paid  for  other  expenses  that  may  have  necessarily  ac- 
crued to  him  in  the  delivery  or  storing  of  said  hay,  or  until 
on  or  near  March  15,  1886,  when  he  then  shall  sell  the  same, 
and  out  of  the  proceeds  retain  price  of  baling  and  other 
expenses  as  herein  provided  for,  unless  said  Whittaker  shall 
pay  said  expenses  as  said  hay  is  carred,  when,  in  such  case, 
he  shall  become  full  owner."     It  was  also  proven  that  defend- 
ant baled  the  hay  under  this  contract,  the  work  being  done 
in  December  and  January;  and  that  in  April  following  he 
took  possession  of  it,  and  shipped  it  by  rail  to  Chicao^o, 
where  it  was  sold  on  the  market.     In  the  meantime,  between 
the  baling  and  the  shipping,  it  was  stored  in  a  barn  on  the 
the  farm  on  which  it  was  raised,  the  work  of  storing  being 
done  by  Whittaker.       The  rulings  complained   of,   which 
related   to  the  measure  of  plaintiff's   recovery,   were  the 
admission  of  evidence  tending  to  prove  that  the  value  of  the 
hay  had  been  impaired  after  it  was  baled,  and  before  it  was 
shipped,  in  consequence  of  its  exposure  to  the  weather,  and 
the  giving  of  an  instruction  which  directed  the  jury,  in  effect, 
that  defendant  was  not  responsible  for  any  injury  which  the 
property  may  have  sustained  in  consequence  of  the  neglect 
or  failure  of  Whittaker   to  take  proper  care  of  it  after  it 
was  baled,  and  before  defendant  took  possession  of  it  and 
shipped  it. 
Plaintiff's  position  is  that,  by  the  contract  between  him 


746  SUPREME  COURT  OF  IOWA, 

Thew  y.  Miller. 

and  Whittaker,  defendant  obtained  each  an  interest  in  the 
property  that  hie  act  of  baling  it  amounted  to  a  conversion, 
and  the  measure  of  his  damages  was  its  value  at  that  time, 
and  not  at  the  time  of  the  shipment;  and  consequently  the 
the  evidence  as  to  its  value  at  the  time  of  the  shipment  was 
immaterial  and  the  instruction  erroneous.  If  the  effect  of 
the  agreement  was  to  vest  in  defendant  the  absolute  ownership 
of  the  property  from  the  time  the  work  of  baling  was  done, 
it  may  be  that  this  proposition  would  be  correct.  But,  on  the 
other  hand,  if  the  interest  he  acquired  was  in  the  nature  of  a 
lien  for  the  security  of  the  amount  he  was  to  receive  for  the 
work,  no  such  result  would  follow;  for  in  that  case  the  interest 
in  the  property  acquired  by  him  under  the  contract  was  jun- 
ior and  inferior  to  plaintiff's  lien.  His  act  of  baling  the  hay 
was  not  a  trespass  upon  the  right  of  plaintiff,  for  it  had  no 
tendency  to  impair  or  defeat  his  lieu;  and  the  mere  act  of 
taking  a  junior  lien  upon  the  property  as  a  security  for  the 
amount  which  would  become  due  him  for  the  work,  was  not 
an  invasion  of  any  of  plaintiff's  rights. 

When  the  contract  is  looked  at  in  all  of  its  provisions,  it  is 
clear,  we  think,  that  defendant  did  not  under  it  acquire  the  abso- 
lute ownership  of  the  property.  That  it  conveyed  the  title  to 
him  is  certainly  true,  and  that  it  clothed  him  with  the  right, 
in  a  certain  contingency,  to  sell  it,  and  empowered  him  to 
transfer  the  title  to  the  purchaser,  is  equally  clear;  but  it  is 
apparent  from  the  terms  of  the  agreement  that  the  parties 
intended  it  as  a  security.  It  contains  a  condition  in  the 
nature  of  a  defeasance.  Whittaker  reserved  the  right  to  pay 
when  any  car-load  of  the  hay  should  be  loaded  the  amount 
due  to  defendant  for  baling  the  same,  and  any  other  expenses 
he  might  have  incurred  with  reference  to  it;  and  upon  such 
payment  the  property  therein  would  reinvest  in  him.  The 
right  conferred  upon  defendant  was  to  sell  the  property  in 
default.  Every  essential  condition  of  a  chattel  mortgage  is 
expressed  in  the  instrument.  (See  Jones,  Chat.  Mort,  (2d  Ed.) 
14-17.)     Up  to  the  time  defendant  shipped  the  property 
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to  Chicago,  and  sold  it,  he  held  the  interest  in  it  which  he 
acquired  under  the  contract  subject  to  the  superior  lien  which 
plaintiff  held  upon  it;  and  up  to  that  time  nothing  had  been 
done  which  in  any  manner  impaired  that  lien.  Plaintiff 
could  havre  seized  it  at  any  time  before  that;  and  it  was  that 
act  which  defeated  his  right.  It  was  that  act  which  consti- 
tuted a  conversion,  and  it  is  for  the  value  of  the  property  at 
that  time  that  plaintiff  is  entitled  to  be  compensated. 

It  is  further  insisted  that  neither  the  evidence  nor  the  in- 
struction was  relevant  to  any  issue  in  the  case;  but  the  general 
3.  coNvsB-      denial  contained  in  the  answer  raised  an  issue  as 
erardeSai:     *<>  the  value  of  the  property  at  the  time  of  the 
^  ^  conversion,  and  both  are  relevant  to  that  issue. 

It  is  also  contended  that  the  finding  as  to  the  value  of  the 
property   is   without  support.      But   we   think  otherwise. 

^ :  value  Evidence  of  the  value  of  the  property  is  neces- 

verSicfon^'  sarily  matter  of  opinion.  A  number  of  witnesses 
evidenoe.'  were  examined  on  the  subject,  and  their  opinions 
differed  widely  as  to  the  value  of  the  hay  at  the  time.  It  is 
true  that  no  witness  fixed  the  amount  at  the  exact  sum  found 
by  the  jury;  some  of  them  being  of  the  opinion  that  it  was 
worth  more  than  that,  while  others  thought  it  was  of  less  value. 
The  jury  were  not  bound  to  accept  absolutely  the  opinion  of 
any  witness  on  the  subject;  but  it  was  their  duty  to  give 
such  weight  to  the  testimony  of  each  as  it  appeared  fairly 
entitled  to,  and  to  deduce  from  all  the  evidence  such  conclu- 
sion as  to  them  seemed  just  We  see  no  reason  for  supposing 
that  the  amount  of  the  verdict  was  not  fairly  arrived  at  by 

the  jnry. 

Ajtfibmxd. 


STJPPLEMENT. 


[Tbe  following  opinions  were  retained  on  petitions  for  rehearing,  and  did 
not  come  into  my  hiEuids  in  time  for  insertion  in  their  chrAnologicaL  order.— 
Rbpobtbb.] 
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1.  Appeal:  fbaotiob:  bbvibw  op  byidbnob  in  law  oasb.    In  an  ordi-      ^    ^^^ 

naxy  action  at  law  tried  to  tbe  coart,  the  finding  of  facts  made  by  the 
court  has  the  force  and  effect  of  the  verdict  of  a  juiy,  and  will  not  be 
ctistorbed  on  appeal  where  there  is  a  6ur  conflict  in  the  evidence. 

2.  Vendor  and  Vendee;  falsb  repbesbntations  and  warbantt: 

KNOWiiBDGB  IMMATERIAL.  In  an  action  for  false  representations  and 
breach  of  warranty  as  to  the  qnality  of  land  purchased,  where  there 
was  evidence  to  support  the  finding  that  defendant  represented  andt^ar- 
ranted  the  lands  to  be  of  a  certain  quality  and  location,  and  that  the 
same^were  false,  and  made  with  the  intention  to  deceive  and  swindle 
plaintiff,  held  that  it  was  not  necessary  to  a  recovery  to  prove  aL»o  that 
plaintiff  knew  the  representations  to  be  &lse,  as  such  knowledge  is  not 
necessary  in  case  of  a  false  warranty.  {Holtnea  v,  Clarke  10  Iowa,  423, 
distinguished.) 

8.  :    :   RB80IS8ION  AFTBR  PARTIAL  PERFORMANOB.     In  SUCh 

case,  where  the  land  was  paid  for  by  a  stock  of  goods,  which  was  incum- 
bered, and  defendant  afterwards  paid  off  the  incumbrance,  and  plaintiff 
tendered  back  the  land,  but  did  not  tender  the  amount  paid  in  discharge 
of  the  incumbrance  on  the  goods,  held  that  there  could  be  no  rescission 
of  the  contract,  but  that  plaintiff  *s  remedy  was  to  keep  the  land  and  to 
recover  damages  equal  to  the  difference  between  the  price  at  which  he 
took  it  and  what  it  was  actually  worth.  (Compare  Moore  v.  Bare^  11 
lowa»  ld8,  and  GcUes  v.  RetfnoldSj  13  Id.,  1.) 

Appeal  from  Ida  Circuit  Court. 

Tuesday,  June  7,  1887. 

AoTiON  AT  I.AW.  The  material  allegations  in  the  petition 
are  that  the  plaintiff  was  the  owner  of  a  stock  of  goods 
which  he  sold  to  the  defendant^  and  in  consideration  thereof 
the  defendant  assigned  and  transferred  to  the  plaintiff  certain 
contracts  which  the  former  owned  for  the  conveyance  of  cer- 
tain land  in  Nebraska,  at  the  price  of  $12.50  per  acre;  that 
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defendant  represented  and  warranted  said  land  to  be  choice, 
well-lying,  good  soil,  and  in  every  respect  first-class,  tillable 
farm  land,  within  two  and  a  half  miles  of  the  town  of 
O'Connor,  Nebraska,  and  that  said  representation  and  war- 
ranties were  false,  and  that  the  plaintiff  relied  thereon;  that 
in  fact  said  land  was  not  worth  more  than  four  dollars  per 
acre,  and  that  the  plaintiff  tendered  back  said  contracts  daly 
assigned  to  the  defendant,  and  demanded  of  him  $2,660. 
Wherefore  the  plaintiff  asked  judgment  for  said  sum,  with 
interest  Issue  being  joined,  there  was  a  trial  to  the  court, 
a  finding  of  facts  made,  and  judgment  for  the  plaintiff.  The 
defendant  appeals. 

Gra/y^  Warren  <&  Buchanan  for  appellant. 

Harrington  &  Brockett  and  Homer  8.  Bradshawj  for 
appellee. 

Seevees,  J. — I.     This  being  an  action  at  law,  the  finding 

of  facts  made  by  the  court  has  the  force  and  effect  of  a  ver- 

1.  appeal:      diet  of  a  jury.     It  is  not  our  province  to  weigh 

vf?w  otityu     the  evidence  and  determine  any  question  of  fact, 

denceinlaw  ,     ,  ,  *'     !_ 

case.  as  it  the  action  was  m  equity..    It  there  is  evi- 

dence which,  fairly  considered,  warrants  the  finding  of  the 
court,  we  cannot  disturb  it.  After  carefuUv  reading  the  evi- 
dence,  we  feel  constrained  to  say  that  the  court  was  fully 
justified  in  making  the  finding  it  did.  It  is  not  our  custom 
to  set  out  the  evidence  at  length,  or  state  the  reasons  upon 
which  our  conclusion  is  based;  and  we  deem  it  unnecessary 
to  do  so  in  this  case,  except  as  will  hereafter  be  done  in  the 
discussion  of  certain  legal  propositions  made  by  counsel. 

II.     It  is  said  there  is  no  evidence  tending  to  show  that 
the  defendant  knew  that  the  representations  made  were  false, 
1.  vRNDORand  ^^d  that  this  is  essential  in  this  action.     In  sup- 
wp-^slnt^'*®  port  of  this  position,  Holmes  v.  dark,  10  Iowa, 
ranty?"knoMl  423,  and   Other   cases,  are  cited.     In  the  cited 
teriai.  cases  there  were  false  representations  only.     In 

the  case  at  bar  it  is  alleged  in  the  petition,  and  the  court 
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found,  that  the  defendant  ^<  represented  and  warranted  the 
lands  to  be  choice,  well-lying  land,  and  in  every  respect  first- 
class  farm  land,  lying  within  aboat  two  miles  of  O'Connor, 
Nebraska,"  and  that  the  same  ^^  were  false,  and  made  with 
the  intention  to  deceive  and  swindle  the  plaintifil"  There  is 
evidence  upon  which  this  finding  can  be  supported,  and 
therefore  we  think  this  case  distinguishable  from  the  cited 
cases;  for  it  is  undoubtedly  true  that,  if  an  article  is  war- 
ranted to  be  of  a  certain  character,  and  this  is  shown  to  be 
false,  the  party  injured  may  recover  damages  for  a  breach  of 
warranty,  without  showing  that  the  party  making  the  war- 
ranty knew  it  to  be  false. 

III.     The  court  found  that  the  <<  defendant  paid  as  outstand- 
ing indebtedness  against  said  stock,  including  a  lien  he  held, 

the  sum  of  $2,755.50,  so  that  the  amount  defend- 
StSi^lSSiai  ^^^  received  for  the  land  was  $2,646;"  and  the 
perfonliance.  ^^^^^^  ^Iso  found  that  the  plaintiff  duly  tendered 
back  to  the  defendant  the  contracts  for  said  land  duly  and 
legally  assigned  to  him,  and  declared  that  he  elected  to 
rescind  the  contract.  The  plaintiff  did  not  ask  in  the  peti- 
tion a  rescission  of  the  contract,  but  the  parties  seem  to  have 
tried  the  case  on  the  theory  that  he  did,  and  the  court  seems 
to  have  so  understood.  It  will  be  observed  that  the  court 
found  that  the  defendant  had  paid,  in  pursuance  of  the  con- 
tract, certain  indebtedness  of  the  plaintiff,  amounting  to 
$2,765.50,  and  therefore  the  contract  was  partially  performed 
on  his  part.  The  plaintiff  did  not  offer  to  pay  such  amount 
to  the  defendant.  This  being  so,  can  he  rescind,  or  what  is 
the  amount  he  is  entitled  to  recover?  We  think  the  settled 
rule  in  such  case  is  that  the  contract  cannot  be  rescinded,  and 
that  the  plaintiff  can  only  recover  such  damages  as  he  has 
sustained.  That  is,  he  must  keep  the  land,  and  is  entitled 
to  recover  the  difference  between  the  contract  price  and  what 
it  is  worth.  [Moore  v,  Bare^  11  Iowa,  198;  Gates  v.  Bey- 
noldsy  13  Id.,  1.)  The  court  found  the  goods  were  not  act- 
ually worth  the  amount  the  defendant  agreed  to  pay,  and,  as 
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a  conclasion  of  law,  found  the  plaintiff  was  entitled  to 
recover  $2,363.60;  this  being,  as  the  coart  thonght,  the 
amonnt  the  plaintiff  gave  for  the  land.  N'ow,  it  is  stated  in 
the  petition,  in  substance,  that  the  land  is  of  the  actual 
value  of  four  dollars  per  acre;  and,  as  there  is  about  300 
acres,  it  is  evident  the  judgment  is  excessive,  and  for  a 
greater  amount  than  plaintiff  is  entitled  to  recover. 

There  are  other  errors  assigned  and  urged  by  counsel,  none 
of  which  are  well  taken.  For  the  error  above  stated,  the 
judgment  is  Revebsbd. 


'  85  785 

»  788 

73  752 

I  93  42 


Pluuheb  bt  al.  V.  The  People's  Nat.  Bank  of  Independ- 

EKOE  BT  AL. 

1.  ▲px>eal:  jubisdigtion  not  given  b7  appbarancb  of  appblleb. 
When  an  abstract  is  filed  ia  this  court,  it  is  presumed  to  contain  the 
whole  record  so  far  as  it  is  material;  and  if  it  fails  to  show  that  an 
appeal  was  taken,  this  court  has  no  jurisdiction,  even  though  the  appel- 
lee appears;  and  in  such  case  it  is  the  duty  of  the  court  to  dismiss  the 
appeal  on  its  own  motion,  and  without  waiting:  for  the  appellee  to  raise 
the  objection  that  the  abstract  ftuls  to  show  the  taking^  of  an  appeal. 

Appeal  from  Buchanan  District  Court. 

Friday,  June  10,  1887. 

This  action  was  brought  to  obtain  possession  of  a  policy 
of  life  insurance.  The  defendant  Edgar  Holmes  intervened. 
There  was  a  trial  to  the  court  without  a  jury  and  judgment 
was  rendered  for  the  intervenor.     The  plaintiffs  appeal. 

• 

John  J.  Jfej/y  for  appellants. 

Woodward  <&  Cooh^  for  appellee. 

Adams,  Ch.  J. — ^This  court  cannot  take  jurisdiction  of  a 
case,  unless  our  jurisdiction  appears  affirmatively  from  the 
record.  Where  cases  are  submitted  upon  an  abstract  we 
assume  that  the  abstract  shows  the  whole  record  so  far  as  it 
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is  material.  If  the  abstract  does  not  show  that  we  have  jaris- 
dictioD,  we  can  do  nothing  bat  dismiss  the  case. 

The  abstract  before  us  does  not  show  that  an  appeal  was 
taken.  This  it  should  show.  (Bale  of  coart  98.)  We  have 
no  jarisdiction  of  the  case  except  upon  appeal.  It  is  true 
that  the  appellee  appears,  but  appearance  does  not  confer 
jurisdiction  apon  an  appellate  court.  In  the  absence  of  an 
appeal,  the  appellate  court  lacks  more  than  jurisdiction  of 
the  person  of  the  appellee. 

It  is  true  also  that  the  appellee  does  not  in  this  case  raise 
a  question  of  a  want  of  jurisdiction.  But  a  court  should  see 
to  it  of  its  0¥m  motion  that  the  case  is  one  of  which  it 
appears  to  have  jurisdiction. 

We  think  that  the  appeal  must  be  Dismissed. 


WaONBB  y.   OONDBON.  m   tm 


1.  Appeal:  pbactiob:  byidbngb  WAirrxNG.  Theoyerrolingrof  amoiioii 
£or  a  new  trial  cannot  be  renewed  in  this  court,  where  the  record  fails 
to  show  that  the  eiidenoe  on  which  the  niling  was  made  has  been  pre- 
served. 

Appeal  from  Sao  District  Cowrt. 

MONDAT,  JuNB   13,  1887. 

This  action  was  brought  to  recover  damages  for  an  injury 
alleged  to  have  been  sustained  from  a  ball  discharged  from  a 
revolver  held  in  the  hands  of  the  defendant.  There  was  a 
trial  to  a  jury,  and  verdict  and  judgment  were  rendered  for 
the  plaintiff  for  $1,500.     The  defendant  appeals. 

S.  M.  EJLwood  and  Ed.  R.  Duffie,  for  appellant. 
Mason  <&  Thomas  J  for  appellee. 

Adahs,  Oh.  J. — The  defendant  moved  for  a  new  trial  upon 
the  ground,  as  alleged,  that  "  the  defendant  was  not  tried  to 
Vol.  LXXIII— 48 
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a  fair  and  impartial  jary;  the  jaror  Oalp  having  sat  on  the 
grand  jary  which  foand  an  indictment  against  the  defendant 
for  the  same  acts  for  which  a  recovery  is  soaght  in  this  case, 
which  fact  was  unknown  to  the  defendant  or  her  attorney,  as 
will  appear  from  affidavits  hereto  attached,  and  which  fact 
the  said  juror  concealed  from  the  court  and  the  defendant's 
attorney  upon  his  examination  for  cause."  There  are  set  out 
in  the  abstract  two  copies  of  affidavits;  one  purporting  to  bo 
made  by  the  defendant  Almira  Oondron,  and  the  other  by 
her  attorney,  and  together  showing  the  facts  stated  in  the 
motion.  There  were  also  set  out  in  the  abstract  what  pur- 
ports to  be  a  copy  of  the  record  of  the  impaneling  of  the 
grand  jury,  showing  that  the  juror  Oulp  sat  upon  the  grand 
jury,  and  what  purports  to  be  a  copy  of  the  indictment 
found  against  the  defendant  for  the  same  shooting.  The 
court  overruled  the  motion,  and  the  defendant  assigns  as 
error  that  the  motion  should  have  been  sustained  upon  the 
ground  as  alleged.  The  plaintiff  filed  an  additional  abstract 
denying  that  the  e;ridence  relied  upon  in  support  of  the 
motion  was  ever  filed  in  the  case,  or  made  a  part  of  the 
record.  The  defendant,  by  an  additional  abstract,  avers  that 
it  was  filed  and  made  of  record,  and  appeals  to  the  trans- 
cript. 

We  have  examined  the  transcript,  and  have  to  say  that  it 
does  not  appear  to  us  that  any  evidence  was  filed  or  made  of 
record,  except  the  testimony  as  taken  down  by  the  short- 
hand reporter  upon  the  trial,  and  the  exhibits  referred  to  by 
him,  and  we  do  not  find  among  them  the  affidavits  in  ques- 
tion, or  entry  of  the  impaneling  of  the  grand  jury,  or  copy 
of  the  indictment.  The  bill  of  exceptions  does  not  appear 
to  cover  any  of  the  proceedings  subsequent  to  the  verdict 

Every  presumption  in  favor  of  the  ruling  below  must  be 
indulged;  and,  the  record  being  in  the  condition  in  which  it 
is,  we  have  to  say  that  the  judgment  must  be 

Affibkbd. 
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Thb  G&bat  Wbstkbn  Pbintino  Oo.  v.  Tuokbb  bt  al. 

i.  Fraotioe:  counteb-olaim  impropbblt  plbadbd:  objkotiok  too    ^^_^ 
latb.    In  an  action  upon  an  account  stated,  where  defendant  pleaded    [  ^  75R 
a  coonter-daim  which  accrued  prior  to  the  settlement,  and  plaintiff 
denied  the  allegations  of  the  counter-claim^  and  the  case  was  fully  tried  |  9]  i(a\ 
on  the  issues  thus  joined,  held  that  it  was  too  late  to  raise  the  objection    {^78  755 
that  the  counter-claim  was  improperly  pleaded,  either  by  a  motion  for 
the  court  to  instruct  the  jury  to  bring  in  a  verdict  for  the  plaintiff,  or 
by  a  motion  for  judgment  for  the  plaintiff  notwithstanding  the  yerdict. 
(Compare  oases  cited  in  opinion.) 

Appeal  from  Keokuk  Swperior  Court. 

Fbiday,  Ootobbb  7,  1887. 

Thib  is  an  action  at  law  foanded  open  a  settlement  on 
account  stated  between  the  parties.  The  defendants  answered 
by  a  qualified  admission  of  the  statement  as  claimed  in  the 
petition,  but  such  admission  was  subject  to  a  counter-claim 
in  which  they  set  up  what  appears  to  be  an  independent 
canse  of  action  against  plaintiff  for  failure  to  perform  a  con- 
tract by  which  plaintiff  was  bound  to  furnish  defendants  an 
engraving,  and  a  large  amount  of  printing  and  bills  and  pic- 
torial cuts,  for  advertising  a  show.  The  plaintiff,  by  way  of 
reply,  denied  the  averments  of  the  counter-claim.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff  for  a  much  less  amount  than  it  claimed,  and  it 
appeals. 

W.  J.  Roberts^  for  appellant, 

AnderaoUy  Davis  and  Hagerman^  for  appellees. 

BoTHBOOK,  J. — I.  The  case  comes  to  us  upon  alleged 
errors  in  instructions  given  by  the  court  to  the  jury,  and  for 
a  refusal  to  give  certain  instructions  requested  by  the  plaint- 
iff. The  abstract  does  not  contain  any  of  the  evidence  intro- 
duced upon  the  trial,  and  there  is  no  statement  in  the 
abstract  as  to  any  fact  which  the  evidence  tended  to  prove. 
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The  priucipal  ground  upon  which  we  are  asked  to  reverse 
the  judgment  is  that  the  plaintiff  was  entitled  to  a  judgment 
on  the  pleadings,  no  matter  what  the  eyidence  in  the  case 
was.  The  counter-claim  shows  that  it  accrued  before  the 
settlement  or  account  stated  between  the  parties.  Counsel 
for*  appellant  contends  that  it  was  not  competent  for  the 
defendants  to  plead  the  counter-claim  as  against  the  settle- 
ment. But  the  plaintiff  made  no  objection  to  the  answer 
and  counter-claim.  Ko  attack  was  made  upon  the  pleading 
by  motion,  demurrer,  or  otherwise.  Instead  of  objecting  to 
its  sufficiency,  the  plaintiff  denied  the  s,ame  by  a  reply.  The 
cause  was  fully  tried,  and,  as  we  infer  from  the  instructions 
to  the  jnry,  the  respective  claims  of  the  parties  as  to  the 
merits  of  the  counter-claim,  under  the  general  denial  thereof, 
were  fully  presented  to  the  jury.  The  first  claim  made,  that 
plaintiff  was  entitled  to  judgment  upon  the  pleadings,  was 
an  instruction  requested  to  be  given  by  the  court  to  the  jury 
to  the  effect  that  they  should  find  a  verdict  for  the  plaintiff 
for  the  full  amount  claimed;  and  after  the  verdict  the  plaint- 
iff made  a  motion  for  a  new  trial,  and  for  judgment  as 
claimed  in  the  petition,  notwithstanding  the  verdict. 

We  need  not  determine  the  question  as  to  whether  a  party 
to  an  account  stated  may  set  up  a  causei  of  action  by  way  of 
counter-claim,  in  a  suit  by  the  other  party  upon  the  account 
stated.  The  plaintiff's  counsel  concedes  that  it  may  be  done 
by  pleading  and  showing  fraud  or  mistake.  For  aught  that 
appears  in  this  case,  the  plaintiff  made  no  objection  to  any 
of  the  evidence  in  support  of  the  counter-claim.  The  fact 
that  he  took  issue  thereon,  and  went  to  trial  without  objec- 
tion to  the  pleading,  and  by  a  mere  denial  of  the  facts  set  up 
therein,  leads  to  the  conclusion  that  it  was  the  purpose  of  the 
defendant  to  waive  any  objection  to  the  pleading;  at  least, 
this  must  be  so  in  the  absence  of  a  motion  in  arrest  of  judg- 
ment. In  Wihon  Sewing  Maohine  Go.  v.  Bally  62  Iowa, 
554,  it  was  held  that  where  a  case  has  been  tried,  without  objec- 
tion, upon  tlie  theory  that  certain  issues  were  involved,  a 


SUPPLEMENT.  76T 


KlDic  ▼.  Parker  et  al* 


party  cannot  claioi  on  appeal  that  no  sacli  issues  were  ten- 
dered by  the  pleadings,  and  that  the  evidence  bearing  thereon 
was  improperly  admitted.  And  in  Young  v.  Broadbent^  23 
Iowa,  539,  it  was  held  that  an  objection,  apparent  .on  the 
face  of  the  pleadings,  which  might  have  been  taken  advan- 
tage of  by  demurrer,  cannot  be  raised  for  the  first  time  in 
an  instruction  to  the  jury  after  a  trial  upon  the  merits.  See, 
also,  Mclntirs  v.  MoIiUirsy  48  Iowa,  511. 

II.  Objection  is  made  to  the  rule  adopted  by  the  court 
in  an  instFuction  as  to  the  measure  of  damages  to  the  defend- 
ant upon  the  counter-claim.  We  think  there  was  no  error 
in  this  respect.  Affibkbd. 


78  757 

119  829 

78  767 

136  208 

Eii^G  y«  Pabsibb  bt  ax. 

L  Taxation :  plagb  of  rbsidbncb  of  unmabbibd  mah.  Upon  consid- 
eration of  the  evidence  in  this  case,  (see  opinion,)  held  that  the  resi- 
dence of  plaintiff  (an  unmarried  man)  for  the  purposes  of  taxation  was 
not  where  certain  of  his  trunks  and  clothing  were  kept,  but  in  the 
county  where  he  spent  nearly  all  his  time,  and  where  his  interests  were, 
and  where  he  allowed  himself  to  be  assessed  for  a  small  amount  of  his 
personal  property  without  objection. 

2.  ;  BOABDOF  BQUALIZiLTIOH:  JUBI8DICTIOK:  BUBDBN  OF  PBOOF. 

In  an  action  to  cancel  an  assessment  made  by  the  board  of  equalization 
of  a  city  on  the  ground  that  the  board  had  no  jurisdiction  to  make  it, 
the  burden  was  on  the  plaintiff  to  prove  the  facts  showing  want  of  juris- 
diction. 

8.  :  IirCBBASB  BT  BOABD  OF  BQCALIZATION:  WANT  OF  BYIDBNCB: 

piiBADiBO.  In  such  action,  if  it  was  competent  to  raise  the  objection 
that  the  board  increased  plaintiff's  assessment  of  moneys  and  credits  in 
the  face  of  undisputed  evidence  that  he  did  not  have  the  moneys  and 
credits  on  which  the  assessment  was  based,  held  that  it  was  necessary 
for  him  to  distinctly  aver  that  fact  in  his  petition;  and  that  such  fact 
was  not  averred  by  the  statement  that  the  board  had  increased  bis 
assessment  *'  without  any  fact  on  which  to  act,**  when  the  words  were 
used  in  such  a  connection  that  they  would  naturally  be  understood  to 
refer  exclusively  to  the  evidence  in  relation  to  his  residence  in  the 
county. 
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4.  : :  At)DiNQ  OTHER  PROPBBTT.    The  board  of  equalization 

of  a  cily  has  authority,  under  §  830  of  the  Code,  not  only  to  increase 
the  assessed  value  of  a  tax-payer*8  property  assessed  by  the  assessor,  but 
to  add  other  property  thereto,  and  assess  the  same. 

5.  :  !  :  NOTiCB  ahd  eyidbkob:  pleading  ahd  pboof. 

Where  the  action  of  a  board  of  equalization  of  a  city,  in  adding  to 
plaintifTs  assessable  personal  property,  was  sought  to  be  set  aside,  held 
that  the  objection  that  the  board  acted  without  notice  to  plaintiff  could 
not  be  raised  unless  pleaded,  and  that  plaintiff  had  the  burden  to  proye 
his  allegation  that  tbe  board  acted  without  evidence. 

Appeal  from  Montgomery  District  Court, 

Saturday,  October  15,  1887. 

AonoN  for  an  injunction  brought  against  the  county 
supervisors,  auditor  and  treasurer  of  Montgomery  county,  to 
cancel  a  certain  assessment,  and  to  prevent  the  defendants 
from  enforcing  the  collection  of  the  tax.  The  court  dis- 
missed the  plaintiff's  petition,  and  he  appeals. 

W.  S.  Strawiij  for  appellant. 

H.  W.  BeeaorVy  for  appellee. 

A.DAM8,  Oh.  J. — In  April,  1885,  the  board  of  equalization 

of  the  city  of  Red  Oak,  Montgomery  county,  added  to  the 

_,_^„     plaintiff's   assessment  $3,000   as    moneys    and 

1.  TAXATION:       *  ^     '  '^ 

Semfo^'Su-"    credits.     The  plaintiff  avers  that  it  was  beyond 
married  man.   ^.j^^  jurisdiction  of  the  board  to  make  such  assess- 
ment, and  that  the  same  is  void. 

The  plaintiff  claims  that  on  January  1st,  1885,  he  was  not  a 
resident  of  Montgomery  county,  but  of  Burlington,  Des  Moines 
county.  He  so  averred  in  his  petition  and  so  testified.  The 
facts  are,  however,  that  he  had  no  family,  that  he  did  not 
keep  house,  and  was  a  mere  boarder  wherever  he  was.  For 
the  last  six  or  eight  years  he  had  spent  most  of  his  time  at 
Bed  Oak,  Montgomery  county,  and  had  a  postoffice  box  there. 
He  does  not  appear  to  have  voted,  nor  to  have  paid  any  taxes 
anywhere.  According  to  his  testimony,  some  of  his  clothing 
and  his  trunks  remained  in  Burlington,  and  were  at  a  private 
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boarding-house,  where  he  had  at  times  boarded ;  bat  it  is  not 
shown  what  proportion  of  his  clothing  was  there,  or  how 
often  he  returned  to  it,  or  whether  he  had  occasion  to  retarn 
to  it  at  all.  The  evidence  upon  this  point  is  so  meager  that 
we  are  led  to  suspect  that  the  clothing,  upon  which  consider- 
able stress  is  placed  in  argument,  was  a  trifling  matter,  and 
that  the  plaintiff  seldom  went  to  Burlington  for  any  pur- 
pose, and  remained  there  but  little  when  he  did  go.  It  does 
not  appear  that  he  had  any  business  there,  or  any  property 
there  which  required  any  attention,  or  that  there  was  any 
reason  for  his  being  there  at  any  time.  His  property,  as  we 
conclude  from  the  evidence,  consisted  almost  entirely  of 
money  and  credits  and  real  estate,  and  the  latter  was  in 
Montgomery  and  neighboring  counties,  and  he  spent  his  time 
at  Bed  Oak,  because  his  interests  were  such  that  it  was  more 
convenient  for  him  to  be  there.  When  approached  by  the 
assessor  of  Montgomery  county,  he  gave  in  a  small  amount 
of  personal  property,  as  if  a  resident  of  the  county,  and 
without 'a  suggestion  that  he  was  a  non-resident,  and  that 
his  personal  property  was  not  properly  assessable  there. 
This,  to  our  mind,  is  a  very  significant  fact.  Taking  the 
evidence  as  a  whole,  we  have  reached  the  conclusion  that  the 
plaintiff  regarded  himself  as  really  a  resident  of  Mont- 
gomery county  January  1st,  1885,  though  sometimes  claim- 
ing to  the  contrary. 

One  position  taken  by  the  plaintiff  in  his  argument  is, 
that  it  was  incumbent  upon  the  defendants  to  prove  that,  at 

2. :  board  the  time  the  board  added  the  $3,000  of  money 

uoal^riadio-  and  Credits  to  the  plaintiff's  assessments,  there 

tloa:  burdeo  _    _  , 

of  proof.  was  a  quorum  present,  and  that  a  majority  con- 
curred, and  that  they' had  some  proper  evidence  to  act  upon. 
He  claims  that  these  matters  are  jurisdictional,  and  that 
nothing  is  to  be  presumed  in  favor  of  such  a  tribunal. 

But  the  defendants  are  not  invoking  tlie  action  of  the 
courts  and  they  have  no  burden  imposed  upon  them  until  the 
plaintiff  has  made  a  prima  facie  case.     He  avers  the  wan  t 
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of  jurisdiction  as  the  groand  of  relief,  and  it  appears  to  ns 
that  it  was  for  him  to  pro7e  the  fact  upon  which  the  alleged 
want  of  jurisdiction  rests. 

One  other  position  taken  bj  the  plaintiff  is  that  the 
undisputed  evidence  shows  that  he  had  no  money  or  credits 

8. :  In-     to  assess.     Without  determining  whether  advan- 

So^o/        taffe  could  be  taken  of  such  fact,  if  true,  by  an 

equalization:      ^.        .  .^    ^  ,  . ,  ^         I 

wantof  evi-     action  in  equity  to  cancel  the  assessment,  we  have 

denoe :  plead-  •.     /. 

^«'  to  say  that  no  such  fact  appears  to  us  to  be 

pleaded.  It  is  true  that  the  plaintiff  pleaded  that  the  board 
assessed  him  $3,000  as  money  and  credits  "  without  any  fact 
on  which  to  act."  But  this  averment  is  a  part  of  the  sen- 
tence which  contains  the  averment  that  the  plaintiff  was  a 
resident  of  Des  Moines  county,  and  we  think  that  by  a  fair 
construction  of  the  petition  the  plaintiff  must  be  understood 
as  meaning  that  his  want  of  residence  in  Montgomery 
county  was  the  want  of  fact  referred  to  as  necessary  to  give 
tiie  board  jurisdiction.  There  is  no  distinct  averment  that 
he  had  no  such  money  or  credits.  Possibly  we  ought  to 
understand  the  plaintiff  as  averring  that  the  board  acted 
without  evidence  that  he  had  such  money  or  credits.  But 
that  is  quite  a  different  averment,  and  we  discover  no  evi- 
dence adduced  in  support  of  it. 

If  the  plaintiff  designed  to  raise  a  question  upon  the 
existence  of  the  money  and  credits,  and  if  it  is  one  which 
could  properly  be  raised  in  this  action,  which  we  do  not 
determine,  it  should,  we  think,  have  been  raised  by  a  dis- 
tinct averment. 

Another  position  taken  by  the  plaintiff  is  that  the  adding 
to  the  assessment  of  other  and  distinct  property  was,  in  effect, 

4.  — : :  making  an  original  assessment,  and  that  the  stat- 

property.  ute  coufers  no  power  to  do  that.  Section  830  of 
the  Code  provides  that  the  board  may  add  to  the  assessment, 
as  returned  by  the  assessor,  any  taxable  property  in  the  town- 
ship, city  or  incorporated  town,  not  included  therein.  It 
appears  to  us  that  the  power  thus  conferred  was  sufficient  to 
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enable  th^  board  to  add  the  money  and  credits  in  question. 
It  is  said,  to  be  sure,  that  the  money  or  credits,  to  be  assess- 
able by  the  board  in  the  way  attempted,  should  have  been 
in  the  township  or  city  when  assessed,  and  that  it  does  not 
appear  that  they  were,  but  were  constructively  where  the 
plaintiff  resided,  and  that  was  in  Burlington,  Des  Moines 
county.  We  have  already  said  that  we  think  that  the  evi- 
dence shows  that  the  plaintiff's  residence  was  not  in  Burling- 
ton. We  may  add  that  we  think  that  the  evidence  shows 
that  it  was  in  Bed  Oak. 

Finally,  it  is  said  that  the  power  to  make  an  original  assess- 
ment cannot  be  constitutionally  exercised  by  the  board  with- 

5. J .  out  evidence,  nor  without  notice  to  the  person 

and  evident:  assessed.     To  this  we  think  it  sufficient  to  say 

pleadlDg  and      ,,  «••  <iii* 

proof.  that  the  want  of  notice  is  not  pleaded,  and  if  the 

plaintiff  relied  upon  his  averment  of  a  want  of  evidence 
before  the  board,  we  think  it  was  incumbent  upon  him  to 
prove  it. 

We  think  that  the  district  court  did  not  err. 

AFFIBliED. 
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DiLLOW  V.  Wilson,  Judge. 

Intoxioatihg  LiqnoRs:  ihjxtnctiok:  oontbmpt:  eyidbnob. 

Appeal  from  Creston  Superior  Court. 

Satuedat,  Ogtobbe  22,  1887. 

On  the  18tb  day  of  June,  1886,  the  defendant  was,  by  the  decree  of  the 
ooort  below,  enjoined  and  perpetually  restrained  from  enf^aging  in  the 
unlawful  sale  of  intoxicating  liquors.  On  the  23d  day  of  December,  1886, 
he  was  a^jndged  by  said  court  to  be  in  contempt  for  having  violated  said 
injunction,  and  a  fine  of  |(5(K)  was  assessed  against  him.  An  application 
was  made  to  this  court,  and  a  writ  of  oertioFBri  was  issued,  to  review  the  said 
contempt  proceedings. 

Higbee  d^  HannOf  for  plaintiff. 

No  appearance  for  defendant. 

RoTHBOOK,  J. — The  sole  ground  on  which  the  plaintiff  claims  a  reversal 
of  the  judgment  against  him  is  that  the  evidence  did  not  warrant  the  find- 
ing that  he  had  violated  the  injunction.  We  have  carefully  examined  the 
testimony  of  all  the  witnesses  in  the  case,  and  our  conclusion  is  that  the 
judgment  of  the  superior  court  is  correct  Affibkbd. 


HUTOHXKSON  y.    HUTOHINSON   ET  AL. 

Appeal:  less  than  $100:  no  OEBTtFiCAXB:  diskibbbd. 

Appeal  from  Bremer  Districi  CoMrt— Hon.  J.  B.  Clbland,  Judge. 

Tuesday,  Octobbb  25,  1887. 

The  plaintiff  brought  this  action  claiming  a  landlord*s  lien  against  cer- 
tain chattel  property  belonging  to  the  defendants.  The  defendants  made 
delault,  and  the  lien  was  established.  William  Britt  intervened  in  the  action, 
and  claimed  that  he  had  a  chattel  mortgage  upon  the  property.  Issue  was 
taken  by  the  plaintiff  by  answering  the  petition  of  intervention,  and  the 
cause  was  continued  to  the  next  term  of  the  court  as  to  the  controversy  be- 
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tween  the  plaintiff  and  the  intenrenor.  At  the  next  term  the  plaintiff  filed 
a  motion  to  dismiss  the  petition  of  intervention  because  it  was  not  tried  at 
the  prenoas  term.  The  motion  was  overmled  and  a  trial  was  had,  and  it 
was  foond  that  the  claim  of  the  intervenor  was  superior  to  the  claim  of  the 
plaintiff.    Plaintiff  appeals. 

A.  F.  Brown,  for  appellant. 

E,  L,  SmalUy,  for  appellees. 

RoTHBOCK,  J.^The  amount  claimed  by  plamtiff  in  his  petition  is  $87.50. 
Counsel  for  intenrenor  makes  the  question  that  the  appeal  cannot  be  enter* 
tained  because  the  amount  in  conbt>ver8y  does  not  exceed  $100,  and  no  ques- 
tion of  law  is  certified  to  this  court  by  the  trial  judge  as  required  by  law. 

The  point  appears  to  be  well  taken,  and  the  appeal  must  be 

D] 


Slatbb  v.  Slatsb. 

DiVOBCB:  ADtTLTBRY  AND  CBUBLT7:  IK8I7FVIGIEKT  BYIDBNCB. 

Appeal  from  Com  dreuU  Court, 
Wbdnbsdat,  Dbobmbbb  7, 1887. 

AcTioK  for  a  divorce.  Judgment  for  the  defendanti  and  the  plaintiff 
appeals. 

A.  S,  Churchill  and  Willard  <t  Fletcher,  for  appellant 

L.  L,  DelAno,  for  appellee. 

SREYERa,  J.— The  plaintiff  and  defendant  were  married  in  November, 
1888.  She  was  26  or  27  years  old  and  he  was  53  or  54.  They  lived  together 
until  August,  1834,  when  the  plaintiff  left  the  defendant,  and,  in  November 
following,  this  action  was  commenced.  The  grounds  on  which  the  relief 
is  asked  are  adultery  and  inhuman  treatment  endangering  the  life  of  plaintiff. 
The  evidence  is  exceedingly  voluminous,  there  being  about  200  printed 
pages  which  have  been  carefully  read,  together  with  the  arguments  of  counaeL 
It  is  obvious  it  would  require  much  space  and  time  to  set  out  this  evidence 
and  sufficiently  comment  thereon  to  make  ourselves  understood.  We  do  not 
believe  this  is  necessary  or  proper,  for  several  reasons,  one  of  which  is  that 
much  of  the  evidence  is  unfit  for  publication.  We  may  say  generally,  also, 
that  much  of  the  evidence  is  irreconcilable,  nor  can  it  be  said  that  several  of 
the  witnesses  were  simply  mistaken,  but  the  conviction  is  forced  upon  ns 
that  more  than  one  witness  has  sworn  falsely.  Take  the  transactions  said  to 
have  occurred  in  the  bam  between  the  plaintiff  and  defendant  as  an  exam- 
ple. One  of  them  is  testified  to  by  the  defendant  and  two  other  witnesses. 
Now  these  persons  have  sworn  falsely  or  the  plaintiff  has,  and  yet  the  gen- 
eral reputation  of  neither  is  impeached.    This  is  trae  as  to  the  other 
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action.  It  is  claimed  for  the  plaintiff  that  she  has  been  corroborated  by 
certain  witnesses  introduced  by  her.  We  most  not  be  understood  as  inti- 
matinfr  that  these  witnesses  have  sworn  falsely,  nor  do  we  desire  to  be  under- 
stood as  sayingf  that  the  plaintiff  or  defendant,  or  any  other  particular  wit- 
ness has  so  testified,  but  only  that  some  one  has. 

It  would  not  be  any  benefit  to  the  profession  or  parties  to  set  out  the  evi- 
dence and  comment  thereon.  The  only  effect  this  would  have  would  be  to 
give  greater  publicity  to  this  unfortunate  controversy.  Therefore,  after 
careful  consideration,  we  deem  it  best  and  sufficient  to  say  that,  in  our  opin- 
ion, the  plaintiff  has  failed  to  establish  by  a  preponderance  of  the  evidence 
that  she  is  entitled  to  a  divorce.  Therefore  the  judgment  of  the  circuit 
court  is  Atfibmbd. 


Thb  Statb  v.  Stubbs. 

ApPBAX:  OBIXUirAL  OASB:  no  ABSTBAOT  nob  ABQUMBNT,  AND  NO  BBBOB 
FOUND. 

Appeal  from  Story  District  Cotfi'f— Hon.  John  L.  Stbvbns,  Judge. 

Thubsday,  Dbcbkbbb  15,  1887. 

Thb  defendant  was  indicted,  tried  and  convicted  of  the  crime  of  cheating 
by  false  pretenses,  and  he  appeals. 

No  appearance  for  appellant. 

A,  J,  Baker,  Attorney -general,  for  the  State. 

RoTHBOOK,  J.— The  cause  is  presented  to  us  upon  a  transcript  without 
abstract  or  argument.  We  discover  no  error  in  the  record,  and  the  judg- 
ment is  Affibmbd. 


Thb  Statb  t.  Bboadwbll. 

Afpbal:  cbiminal  cabb:  inoomplbtb  bboobd:  no  afpbabanob  fob 
appbllant:  no  bbbob  found. 

Appeal  from  Pottawattamie  District  Court^Eom.  C.  F.  Loofboubow, 

Judge. 

Wbdnbbday,  Dbgbmbbb  21,  1887. 

Indictment  for  obtaining  money  under  false  pretenses.    Trial  by  jury, 
verdict  guilty,  and  judgment.    The  defendant  appeals. 

No  appearance  for  appellant 

A.  J,  Baker,  Attomey^general,  for  the  State. 


766  APPENDIX. 

SsBYXBS,  J. — This  cause  was  sabmitfced  on  a  written  transcript,  and  the 
record  before  us  contains  the  indictment,  charge  of  the  court  and  motion  for 
a  now  trial,  which  sets  up  several  grounds  upon  which  a  new  trial  was 
asked  and  overruled.  In  the  absence  of  any  other  showing,  we  may  wdl 
suppose  the  errors  relied  on  are  therein  atoted.  We  are  nnable  to  deter- 
mine whether  the  first,  second,  third,  sixth,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  sixteenth  and  seventeenth  grounds  of  the  motion  are  well 
taken  or  not,  for  the  reason  that  the  taranscript  &ils  to  show  that  any  socfa  rul- 
ings were  made  as  are  complained  of,!uidalso  because  the  evidence  introduced 
at  the  trial  is  not  contained  therein.  The  remaining  grounds  on  which  a  new 
trial  was  asked  all  relate  to  the  instructions  which  it  is  said  are  erroneous. 
As  abstract  propositions  it  seems  to  us  the  instructions  are  correct  and  the 
presumption  obtains  that  the  court  was  justified  in  giving  them  under  the 
evidence,  and  therefore  we  are  unable  to  say  the  instructions  are  not  correct 
in  every  particular.  We  are  unable  to  find  any  error  in  the  record,  and  there- 
fore the  judgment  of  the  district  court  is 


PeIBOH    7*    LiKDEB. 
iNTOZICATINe    LIQUOBS:  PBOHIBITOBT    BTATUTBS:  OOITBTITXTTIOKALITT : 

FLEAJ>iNO:  EYiDBNCB.    (McLaM  V,  Boitn,  70  Iowa,  752,  and  Bloomer 
V.  GUndy,  Id.,  757,  followed.) 

Appeal  from  Des  Moines  Dtstrict  Court. 

Wbdnbsdat,  Junb  8, 1887. 

This  is  an  action  in  equity  brought  to  restrain  the  defendant  from  cany- 
ing  on  the  business  of  selling  intoxicating  liquors  contraiy  to  law  in  a  cer- 
tain building  in  the  city  of  Burlington.  The  district  court  entered  a  jnd^ 
ment  granting  the  relief  demanded.    Defendant  appeals. 

P.  Henry  Smyth  dt  Son,  for  appellants. 
Newman  d^  Blake^  for  appellees. 

Reed,  J.— This  cause  involves  the  same  questions  which  were  detennined 
in  MeLane  v.  Bonn,  70  Iowa,  752,  and  Bloomer  v.  Qlendy^  Id.,  757.  Fol- 
lowing those  cases,  the  judgment  will  be  Afitbmbd. 


APPENDIX.  767 


Thb  State,  ex  bel.  Hikklet,  v.  Humbeb  bt  al.,  and  Eight- 

EEK  Other  Like  Cases. 

iHTOZICATnVG  UqUOBS:  FAILUBB  TO  MAKE  BBTUBN  OF  8ALB:  FEHALTT: 
WHO  MAT  SUB  FOB. 

Appmjusfrom  Plymouth  District  Court. 

Thdrsdat,  Ootobsb  27,  1887. 

Zink  d^  Oo99elin  and  Cole,  McVey  dt  Clark,  for  appelUuit. 

No  appearance  for  appellees. 

Pbb  Cdbiam.  The  record  in  all  of  the  foregoing  caaea  is  precisely  the 
same  as  in  The  State]  ex  rel  Hinkley,  v.  Martland  et  aJ,  71  Iowa,  545;  and^ 
following  that  case,  the  jadgment  in  each  of  the  foregoing  cases  is 

Bbybbsbd. 


The  State  v.  Dow. 

iNTOXiOATora    uquoBs:  nuisakob:  no   aboumbnt:  jxtdombkt   af- 
fibmed. 

Appeal  from  Mahaska  District  OoMrf— Hon.  J.  E.  Johnson,  Jadge. 

Fbidat,  Dbcbmbbb  16, 1887. 

Thb  defendant  was  indicted,  tried  and  convicted  on  a  charge  of  keeping 
a  nuisance  by  using  a  building  for  the  purpose  of  unlawfully  selling  intox- 
icating liquors  therein,  and  he  appeals. 

No  appearance  for  appellant. 

A.  J,  Baker,  Attomey'general,^  for  the  State. 

RoTHROCK,  J.— The  trial  was  had  and  judgment  rendered  in  the  month 
of  December,  1885,  and  the  appeal  was  taken  to  the  June  term  of  this  court, 
1886.  No  appearance  has  been  made  for  the  defendant.  The  attorney-gen- 
eral filed  a  tninscript  of  the  proceedings  in  the  district  court.  An  examin- 
ation of  the  transcript  discloses  no  grounds  for  a  reversal  of  the  judgment, 
and  it  is  therefore  Affibmbd. 
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ABSTRACT  OF  BECX)RD. 
See  Pbaotios  in  Suprbmb  Goubt,  passim. 

ACTIONS. 
1.  CoiTBOLiDATiOK  OF.    See  Pbagtiob  and  Pboobdubb,  5;  Pbaotiob  III 

SUFBBKB  COUBT,  2. 

ADVANCEMENT. 

See  ESTATBS  of  DsGEDBNTb,  1. 

ADVERSE  POSSESSION. 

1.  Claim  of  title:  proof.    One  daiming  title,  by  the  adverse  pNoesesftion 

of  himself  and  his  flTantors,  to  land  which  wa^  not  only  not  indaded, 
but  in  terms  ezdaded,  from  the  conveyances  nnder  which  thej  held 
adjjacent  land;  mast  establish  by  strict  proof  the  facts  con'stitating 
adverse  possession,  and  the  intent  with  which  the  possession  was  taken 
is  a  material  fact.  And  so,  where  neither  defendant  nor  any  one  of  his 
ffrantors  had  been  in  possession  for  ten  years,  and  he  failed  to  establish 
tnat  any  two  or  more  of  them  had  been  m  continnoas  possession  for  that 
lengfth  of  time  under  claim  of  title,  held  that  the  proof  was  insaffident  to 
establish  title  by  adverse  possession.     Weinig  v,  Holeonib,  143. 

2.  Color  of  title:  land  excluded  from  dbed.    Whether  possession  of 

land  can  be  said  to  be  with  color  of  title  when  it  is  in  terais  excluded 
from  a  deed  conveyiniir  adjacent  land  to  the  one  in  possession,  and  has 
not  been  otherwise  conveyed  to  him,  quwre.    Id, 

AGENCY. 

1.  Payment  to  one  not  an  agent  of  payee.    C.  took  some  part  in  the 

negotiation  of  a  loan  made  by  defendant,  and  which  was  secured  by  a 
mortfirage  to  her  She  had  no  knowledge  of  C,  but  employed  one  D.  to 
look  alter  the  business  for  her.  D.  employed  S.  &  T.,  attorneys,  to  write 
dunning  letters,  and  they  addre8*«ed  their  letters  to  C,  whom  they  some- 
how supposed  to  be  acting  for  the  mortgagor.  C.  procured  the  install- 
ments of  interest  from  year  to  year  from  the  mortgagor  and  from  his 
grantee  of  the  land,  and  they  found  their  way  throus;h  him  into  the  bank 
where  the  note  was  payable.  Finally  the  grantee  of  the  land  paid  the 
principal  to  C,  but  he  failed  to  remit.  Held  that  such  payment  did  not 
bind  the  defendant,  as  C.  was  not  her  agent  or  sub- agent  by  appoint- 
ment, and  she  did  not  hold  him  oat  as  her  agent.  ArtUy  9.  Morrison^ 
132. 

2.  Fraud  on  principal:  eyidence  of  other  like  fbaud.    Plaint- 

ifl*s  action  is  based  on  the  averments  that  defendant  was  his  agent 
to  buy  certain  mining  stock,  and  that  he  in  fact  bought  it  at  6]^ 
cents  per  share,  bnt  represented  to  plaintiff  that  he  had  paid  50  cents 
per  share  therefor,  and  thu4  fraudulently  obtained  the  difference  from 
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plaintiff.  Held^  on  the  trial  of  this  issae,  that  evidence  of  a  similar 
fraud  practiced  by  defendant  on  another  person  in  relation  to  the  stock 
of  the  same  company  was  not  admissible  for  the  purpose  of  showing^ 
defendant's  fraudulent  intent,  for,  if  he  was  plaintiff's  airent,  it  was 
immaterial  what  his  motive  was ;  but  that  it  was  admissible  so  far  as  it 
went  to  show  what  he  had  paid  for  the  stock.    Keyes  9.  Bradley^  589. 

3.  Purchase  of  stocks:  pbofits  BBiiONO  to  pbinoipal.  While 
an  affent  to  purchase  minings  stocks  for  his  principal  is  not  boand 
to  deliver  to  him  anv  stocks  except  such  as  he  has  purchased  for  him  as 
agent,  yet,  if  he  mxkes  purchases  as  agent,  he  cannot  hold  the  stocks  so 
purchased  as  his  own,  and  transfer  to  his  p''ineipal  other  stocks  owned 
Dy  him,  at  a  greater  price  than  he  paid  for  those  purchased  by  him 
as  agent,  and  thus  make  a  profit  out  of  his  i>rincipal;  and  where  such 
a  transaction  has  been  attempted,  the  principal  may  recover  back  the 
•  profit    Id. 

4L  To  8BLL  lands:  corbbspondencb  not  BSTABLisHENa.  Defend- 
ants, land  brokers  in  Iowa,  wrote  to  a  person  in  Pennsylvania  as 
follows:  "Do  you  have  charge  of  the  lands  in  this  county  oelonging 
to  the  estate  of  S.  ?  If  so,  are  they  for  sale ?  •  •  *  If  the 
title  is  all  right,  we  can  possibly  find  a  customer  for  the  list  this  year. 
Let  us  hear  from  you  as  to  price,  etc.**    The  reply  thereto  was  as  fol- 


lows: "  I  herewith  enclose  you  a  price-list  of  our  land  in  your  county. 
*  *  .  *  ^y  mother  is  the  widow  of  S.,  deceased,  and  is  tne 
sole  devisee  by  will,  which  is  recorded  in  your  county.  I  am  ezecntor  of 
my  father,  and  attorney  in  fact  of  my  mother.  The  titles  are  strictly 
clear  and  good. ' '  Attached  to  the  letter  was  the  following:  *  *  Western 
land  for  sale:  Winnebago  county,  Iowa.**  (Here  follows  a  list  of  the 
land,  with  the  prices.)  "  Applv  to  D.  S.,  Falls  City,  Pa.,  or  1420  2d 
St ,  Washington,  D.  C.  Terms  3^  down,  balance  in  4  equal  annual  pay- 
ments, with  five  per  cent  interest,  or  all  together  for  $175  per  acre.'* 
Held  that  this  correspondence  gave  no  authority  to  the  defendants  to 
bind  the  owner  of  the  lands  (the  widow  of  S.,  deceased)  by  a  sale  at 
the  prices  named,  but  that,  at  most,  it  was  authority  to  sell  subject  to 
her  approval,  or  that  of  her  attorney  in  fact.  Stewart  v.  Pickering^ 
662. 

See  Insubance,  2,  3;  MoiiTaAaBs,  5;  Sales,  2;  Telbgbaphb,  1. 

AGRICULTURAL  SOCIETIES. 

1.  Employment  of  hackmbn  bt  officers:  ultra  vibes:  liabilitt  for 
NEGLIGENCE.  1  he  defendant  is  a  corporation  organized  to  further  the 
interests  of  agriculture,  to  improve  tind  encourage  the  breeding  of  fin<% 
Rtock.  to  holdexpositi  ms  of  agricultural  products  and  stock, to  hold  and 
give  annual  fairs,  and  to  do  and  perform  everything  necessary  and 
incident  thereto.  Held  that  there  was  nothing  in  the  articles  of  inuor- 
potation,  either  by  exnress  provision,  or  arising  therefrom  by  implica- 
tion, which  authoriz  *d  the  officers  of  the  society  to  employ  hackmen  to 
convey  persons  to  and  from  the  fair  grounds;  and  that  for  the  negli- 
gence of  the  persons  so  employed  the  society  was  not  liable.  Bathe  v. 
Decatur  County  Ag'l.  Soc,  11. 

ALIBI. 
See  Criminal  Law,  9. 

ALIMONY. 

See  Diyobcb,  1,  2,  3. 

AMENDMENT. 

See  Attachmehtt,  1 ;  Pleading,  2, 4;  PRiCTics  and  Pboceduib,  1. 
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ANIMALS. 
1.  Whbn  at  labob.    See  Cifcies  and  towns,  1;  Railroads,  25. 

APPEAL. 
(1)  To  Supreme  Court. 

1.  Not  taken  in  tiscb.    In  an  action  to  qaiet  a  title,  there  was  a  decree 

upon  a  demurrer  against  defendant,  wnich  held  that  he  was  estopped 
by  a  former  adjudication  to  question  the  title  under  the  tax  deed.  This 
decree  was  rendered  April  1, 1886.  The  final  determination  of  the  cause 
was,  however,  delaved  on  account  of  a  petition  of  intervention,  and  on 
May  24,  1886,  a  full  decree  was  entered  m  favor  of  plaintiff  and  against 
defendant  and  intervener.  Within  six  months  from  the  date  of  the 
final  decree,  but  more  than  six  months  from  the  date  of  the  first  oue, 
defendant  appealed  from  the  decree  last  entered.  Held  that  his  rights 
were  fully  cuijudicated  under  the  first  decree,  and  that,  as  ho  did  not 
appeal  from  it  within  the  six  months  allowed  by  statute,  his  claim  could 
not  be  reviewed  in  this  court  upon  an  appeal  from  the  last  decree. 
(Compare  Williams  v.  Welh,  62  Iowa,  747,  and  McMurray  v,  Day^  70 
Id.,  671.)    Carter  v.  Davidson,  45. 

2.  Jubisdiction:  sbrvicb  of  kotiob  on  co-parties.    Section  3174  of  the 

Ck)de,  whicli  provides  thdt  *'  a  part  of  several  co-parties  may  appeal,  but 


case  this  court  has  jurisdiction  to  determine  such  questions  in  the  case 
as  affect  only  the  rights  and  interests  of  the  appellant  and  the  adverse 
party.  {Hunt  f>,  Hawley,  70  Iowa,  188,  distinguished.  See,  also,  par. 
o  of  the  opinion.)    Moore  v.  Held,  588. 

3.  Jurisdiction  not  giysn  bt  appearance  of  appellee.    When  an 

abstract  is  filed  in  this  court,  it  is  presumed  to  contain  the  whole  record 
80  far  as  it  is  material;  and  if  it  fails  to  show  that  an  appeal  was  taken, 
this  court  has  no  jurisdiction,  even  though  the  appellee  appears;  and 
in  such  case  it  is  the  duty  of  the  court  to  dismiss  tne  appeal  on  its  own 
motion,  and  without  waiting  for  the  appellee  to  raise  the  objection  that 
tne  abstract  fails  tD  show  the  taking  of  an  appeal.  Flummer  v. 
People^s  Nat.  Bank  of  Independence,  752. 

4.  Less  than  $100:  no  cbrtificate:  dishissbo.    Hutchinson  v.  Hutch' 

inson,  268. 

See  Practice  in  Supreme  Court,  passim. 

(2)  From  City  Council, 

See  Cities  and  Towns,  5. 

(3;  To  County  Superintendent. 

See  Mandamus,  1. 

APPEARANCE. 

See  Appeal  to  Supreme  Court,  3;  Former  A.ojudication,  1. 

ASSAULT  AND  BATTERY. 

1.  Action  for  damages:  instruction:  mbanino  of  "wanton."  In 
an  action  for  damages  for  an  assault  and  battery,  the  court  instructed 
the  jury  that  in  order  to  entitle  the  plaintiff  to  recover  they  must  find 
that  he  was  unlawfully,  wantonly  and  willfully  assaulted.    Held  that 
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**  wantonly,"  as  used  by  the  court,  was  not  equivalent  to  "  maliciously/* 
and  that  a  verdict  for  plaintiff  could  not  be  set  aside  because  there  was 
no  evidence  that  the  assault  was  malicious.    Brantzv,  Marcus,  64. 

ASSAULT  WITH  INTENT. 

See  Cbihikal  Law,  8, 23, 29. 

ASSESSMENT. 

See  Taxation,  1. 

ASSIGNMENT. 

See  LsASB. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 

1.  Chattel  kortoaqes:  intention  of  ajbsionob.    Chattel  mortgages 

coverinff  substatantially  all  of  the  mortgagor's  property,  and  aggre^ub- 
ing  all  that  the  property  is  really  worth,  do  not  amount,  in  effect  to  an 
assignment  for  the  benefit  of  creditors,  with  preferences,  even  though 
they  provide  that  the  mortgagees  shall  take  immediate  possession  and 
sell  the  goods,  unless  the  mortgagor  regards  the  transaction  as  a  com- 
plete  disposition  of  his  property.  And  m  this  case,  where  the  evidence 
showed  that  the  mortgagor,  through  an  error  in  judgment  as  to  the 
value  of  the  goods,  expected  to  realize  some  $3,000  oat  of  the  property, 
after  satisfying  the  mortgages,  held  that  the  transaction  could  not  be 
set  aside  as  an  asngnment  for  the  benefit  of  creditors,  void  on  account 
of  preferences.    Van  Patten  v.  Thompson,  108. 

2.  Deed  unheoorded:  subsequent  attachkbnt:  prioritt.    A  deed 

of  assignment  for  the  benefit  of  creditors  was  made,  acknowledged, 
delivered  and  filed  for  record  in  Pennsylvania,  where  the  assignor 
resided,  prior  to  the  levy  of  an  attachment  upon  his  real  estate  in  Iowa. 
After  the  levy  of  the  attachment  the  deed  was  also  filed  for  record  in 
the  county  where  the  land  is,  but  the  acknowledgment  was  not  sufficient 
under  the  laws  of  Iowa.  Held  that  the  deed,  so  far  as  it  affected  the 
real  estate,  was  to  be  regarded  in  Iowa  as  simply  an  unacknowledged 
and  unrecorded  deed,  which,  under  the  laws  of  the  state,  oonveyra  a 
title  paramount  to  the  attachment.  (See  opinion  for  cases  and  statutes 
cited.)    Munson  v.  Frazsr,  177. 

8.  Preference  bt  prior  bills  of  sale:  yaltditt.  C,  being  hope* 
lessly  insolvent,  on  the  2d  of  June,  made  an  absolute  bill  of  vaXe  to  D., 
of  propertv  in  D.*8  possession  as  agent  of  C,  in  payment  of  his  debt  to 
D.  The  bill  of  sale  was  delivered  to  D.  on  the  5th  of  June,  and  D. 
subsequently  sold  the  property  and  paid  (he  debt,  and  had  $2^.51  left. 
On  the  3d  of  June,  0.  made  an  absolute  bill  of  sale  of  other  property  to 
M.  to  pay  his  debt  to  M.  The  latter  took  possession  of  the  property  on 
June  8th,  and  disposed  of  it,  but  did  not  realize  enough  to  pay  the  debt. 
Neither  I),  nor  M.  seems  to  have  delivered  up  to  C.  the  notes  evidencing 
his  indebtedness.  After  making  these  two  bills  of  sale,  and  on  the 
night  of  June  3d,  C.  executed  a  general  assignment  of  his  other  prop- 
erty for  the  benefit  of  his  creditors,  but  left  it  with  the  notary  Y)efore 
whom  it  and  the  bills  of  sale  were  acknowledged,  and  who  transacted 
the  business  for  C,  with  directions  to  hold  it  until  he  (0.)  could  go  east 
to  see  his  creditors,  and  that,  if  he  could  arrange  and  ac(just  his  affairs, 
the  assignment  was  not  to  be  delivered  at  all.  C.  went  east^  but  never 
returned,  nor  gave  anv  further  directions  about  his  affairs.  On  June 
9th,  the  notary  filed  the  assignment  for  record.  Held  that  the  assign- 
ment did  not  become  operative  before  June  9th.  and  that  the  bills  of 
sale  could  not  be  regarded  as  a  part  of  a  series  of  transactions  amount- 
ing together  to  a  genera!  assignment  for  the  benefit  of  creditors,  with 
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preferences,  and  therefore  void;  and  that*  in  an  action  to  set  aside  the 
oills  of  sale  on  such  ground,  plainti£Fs,  who  were  also  creditors  of  C, 
were  entitled  to  no  other  relief  than  a  judgment  against  D.  for  the 
$223.51  remaining  in  his  hands  to  the  credit  of  C,  as  above  stated. 
(See  Iowa  cases  cited  in  opinion.)    Bollea  v.  Creighion^  199. 

4.  FoBEiON  assignment:  conflict  of  laws.  If  a  deed  of  assignment 
for  the  benefit  of  creditors,  made  in  another  state,  between  parties  resid- 
ing there,  and  in  conformity  with  the  laws  thereof,  be  invalid  under  the 
statutes  of  this  state,  or  its  conditions  be  in  conflict  therewith,  it  will 
not  affect  the  title  to  lands  conveyed  thereby  situated  within  this  state. 
King  v,  Glaaa,  205. 

5. :  ;  A  deed  of  assignment  for  the  benefit  of  creditors  may 

be  made  in  a  sister  state  by  a  non-resident  of  this  state,  and  if  its  exe- 
cution, acknowledgment  and  conditions  are  in  harmony  with  our  stat- 
utes, it  will  be  effectual  to  convey  lands  in  this  state.    Id. 

5. : :  DISPOSITION  of  surplus.  An  assignment  for  the  bene- 
fit of  creditors,  made  between  residents  and  under  the  laws  of  a  sister 
state,  is  not  in  coniiict  with  the  laws  of  this  state  on  the  ground  that  it 
provides  that  any  proceeds  remaining  in  the  hands  of  the  assignee,  after 
paying  all  costs  and  expenses,  and  all  debts  that  may  have  been  proved 
against  the  assignor  as  provided  by  the  statutes  of  tliat  state,  shall  be 
returned  to  the  assignor — where  it  appears  that  the  laws  of  that  state 
and  this  as  to  the  proof  and  payment  of  claims  are  in  substantial 
accord.    Id. 

6.  :  :  PREFKRENCB  OF  LABORERS*  WAGES.    Nor  can  such 

assignment  be  set  aside  in  this  state,  on  the  complaint  of  a  general  cred- 
itor, on  the  ground  that  the  statutes  of  the  state  where  made  give  pref- 
erence, in  the  distribution  of  assets,  to  the  wages  of  laborers  and  serv- 
ants earned  within  three  months  preceding  the  assignment;  since  the 
statutes  of  this  state  also  recognize  such  preference,  though,  possibly, 
somewhat  more  broadly.    Id, 

7.  :    :    JURISDICTION   of  foreign   court:    LAND    IN  IOWA. 

Where  a  resident  of  another  state,  subject  to  the  jurisdiction  of  its  courts, 
is  charged  with  trusts  (as  the  assignee  for  the  benefit  of  creditors)  in  a 
deed  conveying  lands  in  this  state,  and  these  trusU  are  in  harmony  with 
the  statutes  of  this  state,  the  courts  of  that  state,  having  jurisdiction  of 
the  trustee,  may,  by  its  order  and  decree,  enforce  the  trusts,  and  the 
courts  of  this  state  will  recognize  the  validity  of  such  judicial  action,  and 
will  not  interfere  to  hinder  or  defeat  it,  by  assuming  jurisdiction  of  the 
land  which  is  the  subject  of  the  trust,  and  diverting  it  to  other  purposes. 
Id. 

8.  : :  CLAIMS  not  proybd.    A  foreign  assignment  for  the 

benefit  of  creditors  is  not  invalid  in  this  state  on  the  ground  that,  under 
the  laws  of  the  state  where  made,  creditors  who  fail  to  prove  their  claims 
receive  nothing;  since  the  same  is  true  under  the  statutes  of  this  state. 
Id. 

9.  :  :  discontinuance  of  proceedings.    Creditors  in  Iowa 

cannot  have  an  assignment  for  the  benefit  of  creditors,  made  in  another 
state,  set  aside  as  to  lands  in  this  state,  on  the  ground  that,  under  the 
laws  of  the  other  state,  the  proceedings  under  the  assignment  may  be 
discontinued  upon  the  assent  of  the  assignor  and  a  majority  of  the  cred- 
itors, (no  such  provision  being  found  in  the  statutes  of  this  state,)  whtn 
no  action  has  been  taken  under  such  statutory  provision  to  discontinue 
the  proceedings.    [Adams,  Ch.  J.,  and  Seeyers,  J.,  dissenting,^    Id, 

10.  Nature  of:  extra-territorial  effect.  The  right  and  power  of 
any  person  to  execute  a  deed  of  trust,  such  as  an  assignment  for  the 
benefit  of  his  creditors,  existed  independent  of  statutes.    The  statutes 
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of  Illinois  and  Iowa  do  not  take  away,  but  only  rotralate  and  restrict, 
this  riKht  and  power.  Hence,  an  a^sig^nment  in  Illinois  is  not  limited, 
as  to  the  property  conveyed,  by  the  boundaries  of  that  state,  bat  may 
convey  to  the  assignee  lands  in  Iowa.  In  this  respect  assijimeea  differ 
from  execntors  and  others,  who  are  appointed  by  tne  court  in  proceed- 
ing's in  invitum.    Id» 

11  Foreign  ASSiaKHENT:  hisdescbiption  of  iowa  land  :  correction 
IN  EQUITY.  A  foreig:n  deed  of  assignment  for  the  benefit  of  creditors 
misdescribed  a  tract  of  land  in  this  state,  which,  from  a  reading  of  the 
whole  deed,  was  evidently  intended  to  be  included.  Held  that  a  court 
of  equity  in  this  state  should  correct  the  deed  in  this  respect,  in  an  action 
by  attaching  creditors  to  set  it  aside.    Id. 

12.  :  :  ATTACHiNO  CREDITORS:  PRiORiTT.  A  foreign  assign- 
ment for  the  benefit  of  creditors  which  conveys  all  the  property  of  the 
ajssignor,  but  misdescribes  a  tract  of  land  in  this  state,  wUl  carry  the 
title  of  the  land  to  the  assignee  against  subsequent  attaching  creditors, 
even  though  they  have  no  notice  of  the  assignment;  for  they  do  not 
stand  in  the  position  of  subsequent  purchasers.    Id, 

IB.  Right  op  assignor  to  rbyitb  debt  barred  bt  statute.  After  a 
debtor  has  made  an  assignment  for  the  benefit  of  his  creditors,  he  may 
still  revive  a  debt  owing  by  him,  but  which  is  burred  by  the  statute  of 
limitations,  by  a  promise  in  writing  to  pay  the  same,  and  such  revival 
will  bind  the  assignee  and  the  ot^er  creditors.  {Day  v.  Baldwin^  34 
Iowa,  380,  distinguished.)    Hellman  v.  Kiene^  448. 

See  Vendor  and  Vendeb,  2. 

ASSIGNMENT  OF  ERRORS. 

See  Practice  in  Supreme  Coubt,  19-21. 

ATTACHMENT. 

1.  Rbtubn:   amendment:    when   allowkd.    A    liberal   discretion   is 

reposed  in  the  district  court,  upon  due  notice  to  parties  adversely  inter- 
ested, to  permit  returns  on  process  to  be  amended  for  the  purpose  of  cor- 
recting mistakes.  And  in  this  case  held  that  the  court  dia  not  abuse 
its  discretion  in  allowing  the  sheriff  to  amend  his  return  on  a  writ  of 
attachment,  though  it  was  alter  judgment  bad  been  rendered  in  the 
attachment  case,  and  nearlv  fifteen  months  after  the  return  was  made, 
and  after  his  term  of  office  had  expired,  and  while  an  action  was  pend- 
mg  aj^nst  him  based  on  the  return.  (See  opinion  for  citation  of 
authorities.)    Jeffries  v,  Eudloff^  60. 

2.  Lbvt  on  land:  suit  begun  at  avoca:  no  entry  in  incum- 

brance BOOK  at  council  BLUFFS :  INNOCENT  PURCHASER.  Under 
§  5,  Chap.  1:34,  Laws  of  1886,  it  is  the  duty  of  the  deputy  clerk  of 
the  district  court  held  at  Avoca,  (that  not  oeing  a  county  seat,)  to 
certiiy  to  the  clerk  at  Council  Bluffs  forthwith  a  levy  of  attachment 
upon  land  in  a  suit  begun  at  Avoca;  and  where  sndi  levy  was  made 
and  entered  in  the  incumbrance  book  at  Avoca,  but  not  certified  and 
entered  in  the  incumbrance  book  at  Council  Bluffs  for  twenty  day^  after 
the  levy,  and,  in  the  meantime,  the  intervener,  upon  an  abstract  of 
title  which  did  not  show  the  levy,  purchased  and  paid  for  the  land,  held 
that  he  took  it  free  from  the  lien  of  the  attachment.  (Code,  §  ^22.) 
Benjaman  v,  Davis,  715. 

See  Assignment  for  Bknefit  of  Credftors,  2,  12;  Chattbl  Mort- 
gage, 1;  Debd,  1;  Garnishment. 
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ATTORNEYS  AT  LAW. 

1.   InFID£LITT  to  client  in  criminal  case:  aiding  prosecution:   MI8- 

LEADiNO  COURT.  An  attorney  is  not  at  liberty,  after  he  has  entered 
the  service  of  a  client,  to  desert  him,  and  take  service  against  him,  sim- 
ply because  his  fees  are  not  paid.  And  in  this  case,  a  prosecution  for 
embezzlement,  where  an  attorney  bad  served  .the  defendant  in  a  pre- 
liminary examination  upon  which  he  was  diicharged,  involving,  how- 
ever, the  same  facts  upon  which  the  indictment  in  this  case  was  based, 
held  that  he  was  thereby  disqualified  to  aid  the  prosecuting  attorney 
upon  the  trial  of  the  indictment;  and,  having  misled  the  court  as  to  the 
i^ts  when  his  appearance  for  the  state  was  objected  to  by  the  defend- 
ant, held  that,  when  the  facts  were  fully  disclosed  upon  a  motion  for  a 
new  trial,  such  motion  should  have  been  sustained.  State  v  Halstead, 
376. 

2.  Collection  bt:  payment  bt  check.  While  an  agent  or  attorney 
has  not,  in  the  absence  of  special  instructions,  any  authority  to 
receive  anything  but  money  in  payment  of  a  claim  held  by  him  for 
collection,  (see  cases  cited  in  opinion,)  yet,  where  he  receives  a  bank 
check  as  such  payment,  and  obtains  credit  on  his  account  for  the 
amount  of  the  check  at  the  bank  where  he  deposits  it,  and  the  money  is 
paid  him  when  he  cbooses  to  draw  it  out,  and  the  bank  on  which  the 
check  is  drawn  pays  it  when  presented,  held  that  this  is  equivalent  to  a 
payment  in  money,  and  is  a  good  payment  to  bind  the  principal.  Har- 
hach  V.  Colvin,  638. 

8.  :  TRANSFER  OF  NOTE  AND  MORTGAGE  TO  JUNIOR  MORTGAGEE: 

RECEIPT  OF  MONEY.  While  it  is  true  that  the  power  which  is 
given  to  an  attorney  to  enforce  the  collection  of  a  debt  does  not  carry 
with  ic  the  general  power  to  sell  the  evidence  of  indebtedness,  yet, 
where  an  attorney  has  begun  an  action  to  foreclose  a  mortgage,  he  may 
assign  the  mortgage  and  the  indebtedness  to  the  holder  of  a  junior 
mortgage;  because  such  junior  lien-holder  has  a  right,  under  g  3323  of 
the  Code,  to  such  assignment  upon  paying  therefor;  and  in  such  case, 
also,  the  attorney  has  authority,  under  §  213  of  the  Code,  to  receive  the 
money  for  such  assignment,  and  the  payment  thereof  to  him  is  payment 
to  his  client.    Id, 

4.  Misconduct  of  on  trial.    See  Practice  in  Supreme  Court,  85. 

BANKS  AND  BANKING. 

1.  Collection  of  certificate  of  deposit:  interest.    Plaintiff  left 

with  the  defendant  bank,  October  19, 1888,  for  collection,  a  certiBcate  of 
deposit  made  by  bankers  in  Illinois.  The  certificati!  was  dated  June  18, 
1863,  and  was  payable  on  demand,  but  would  have  borne  interest  if  the 
deposit  had  remained  in  the  bank  till  December  18,  1888.  The  bank 
executed  and  gave  to  plaintiff  a  receipt  for  the  certificate,  which  stated 
that  it  was  due  December  18,  188:3,^  but  both  parties  knew  that  it  was 
due  on  demand.  The  receipt  stated  that  the  certificate  was  to  be  col- 
lected *'  when  due,''  and  no  instructions  were  given  as  to  the  time  of  col- 
lection. The  defendant  collected  it  at  once,  and  plaintiff  in  this  action 
seeks  to  recover  of  it,  in  addition  to  the  principal  amount,  the  interest 
which  would  have  accrued  bad  it  been  held  till  Daoember  18,  1888. 
Held  that  the  defendant  was  not  guilty  of  negligence,  nor  any  violation 
of  agreement  or  instructions,  and  that  it  was  not  liable  for  the  interest. 
(Ouelich  V.  Nat.  State  Bank  of  Burlington,  56  Iowa,  434,  distinguished.) 
Ide  p.  Bremer  County  Bank,  58. 

2.  National  banks:  dealing  in  personal  propertt.     Conceding 

that  national  banks  have  no  power  to  engig*^  generally  in  the  business 
of  buying  and  selling  personal  property,  they  have  the  power  to  sell 
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real  estate  which  they  have  lawfally  aoqnired.  and  to  take  penonal 

Property  in  payment  therefor.    First  Nat.  Bank  of  Ottumwa  v,  Rsno^ 

8.  Paying  checks  bbtond  prbscribed  uxit:  li ability  of  drawer. 
A  direction  to  a  bank  by  a  customer,  not  to  permit  his  acoonnt  to  be 
overdrawn  beyond  the  amount  secured  by  a  note  pledged  as  collateral, 
does  not  relieve  such  customer  from  liability  upon  checks  drawn  by  his 
authority  beyond  such  limit;  and  the  iMUik  is  not  bound  to  inquire  what 
use  is  made  of  the  money  by  the  person  drawing  the  checks.  Bremer 
County  Bank  v.  Mores,  289. 

4.  Failure  to  return  draft:  damaoes:  burden  of  proof: 
QUBS'iiON  FOR  JURY.  Under  instructions  given  by  the  court, 
and  not  excepted  to,  in  this  case,  the  issue  was  as  to  defend- 
ant*s  liabili^  for  negligence  in  failing  to  return  to  plaintiff,  when 
ordered  to  do  so,  a  draft  sent  to  it  for  collection  of  the  acceptors. 
Held  that,  in  order  to  recover  substantial  damages,  the  burden  was  on 
plaintiff  to  show  that  he  had  suffered  such  damages  by  the  conceded 
negligence;  and  that  for  this  purpose  it  was  necessjkry  to  show  that  the 
acceptors  were  solvent  during  the  time  the  draft  was  held,  and  that,  if 
it  had  been  returned  when  onlered,  plaintiff  could,  by  legcU  means,  have 
collected  or  secured  the  amount  thereof;  and,  as  these  facts  were  not 
conceded,  nor  shown  by  undisputed  evidence,  it  was  error  for  the  court 
to  instruct  the  jury  that  **  there  is  no  question  but  that,  under  the  con- 
ceded facts  and  undisputed  evidence,  the  defendant  is  presumptively 
liable;**  but  the  question  of  liabilitv  should  have  bfH)n  submitted  to  the 
jury,  to  be  determined  from  the  evidence.  Fox  v.  Davenport  Nat,  Bankf 
649. 

BASTARDY. 

1.  Statute  of  limitations  not  applicable.  The  statute  limiting 
actions  for  personal  injuries  and  statutory  penalties  to  two  years  has  no 
application  to  a  proceeding  to  charge  the  father  of  a  bastard  child  with 
its  maintenance.    State  v,  Laughlin,  351. 

BILLS  AND  NOTES. 
See  Promibbory  Notes. 

BILLS  OP  EXCEPTIONS. 

1.  Certified  notes  of  short-hand  reporter  sxtffioibnt.  The  tran- 
script of  the  short- hand  notes  of  a  former  trial  was  used  as  evidence  in 
this  case,  and  other  evidence  was  taken  down  in  short-hand  by  the 
reporter.  This  last  short-hand  report,  including  the  transcript  of  the 
former  report,  was  within  the  proper  time  certified  by  the  bnal  judge  as 
being  "  all  the  evidence  that  was  offered  or  introduced  on  the  trial  of 
said  case,  and  all  of  the  objections  and  rulinss  made  and  exceptions 
taken,  and  the  said  official  report  in  short-handis  hereby  made  a  part  of 
the  record  in  the  above  entitled  cause.'*  Held  that  this  was  a  sufficient 
bill  of  exceptions.  (See  cases  cited  in  opinion.)  HurWurt  v.  Fyock,  477. 

1. :  certified   too  late.     The  translation  of  the  short-hand 

notes  of  evidence,  duly  certified  by  the  judge,  may  be  regarded  as 
having  the  effect  of  a  bill  of  exceptions ;  but,  to  have  that  effect, 
it  must,  like  a  bill  of  exceptions,  be  so  certified  within  the  time 
prescribed  by  the  order  of  the  court  for  filing  a  bill  ol  exceptions; 
(Code,  ^  283l;)  and  evidence  certified  after  such  time  becomes  no 
part  of  the  record.  (See  cases  cited  in  opinion.)  Wadeworth  t.  First 
Nat.  Bank  of  Indianola,  425. 

See  P&AGnoB  nr  Supreme  Coxtrt.  15. 
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BOARD  OF  EQUALIZATION. 
Seb  Taxation,  6-9. 

BONDS. 
See  GuABDiAN,  1-7;  Subbtibs,  1. 

BOUNDARIES. 
See  Vbndor  and  VsHDaa,  3. 

BURGLARY. 
See  Criminal  Law,  10, 11. 

CARRIERS. 
1.  Or  pASSBNOBBfl.    See  Railroads,  4-11. 

See  Intoxicating  Liquobs,  12. 

CASE3  IN  THE  IOWA  REPORTS  CITKD,  FOLLOWED,  ETC. 

[Tbe  fLgaraa  Immodiataly  foUowlng  the  title  of  the  case  show  the  YOlame  and  oaoe  of  the 
Iowa  Bepovta  where  the  case  Is  foand;  the  words  in  Boman  type  indicate  the  subject 
under  ooosidtiration;  and  the  llgures  following  refer  to  the  psge  in  this  Tolame  where  the 
GitatioB  is  made.1 


A. 


Adams  9.  Snaw^&i,  «89.    Tax  deed;  Who 

may  question.    698. 
Amsricuii  v,  /fYann,  82,  902.   Bubeequent 

puroliaser:  Who  is  not.    179. 
Armstrong  v.  o'rapo,  72,604.    Wills:  Be- 

pognant  olaoses.    M8. 
Ajthcrn/t  V.  D6  Armoiui^  4A,  2a^    Oeneral 

reputation  as  eyidence.    722. 
Ath€rU>a  v.  Oearmo/ui,  83, 8S8.    Parol  to 

▼ary  written  oontraot.    64. 
AtHintOii  V,  Jitairt  88, 166.    Parol  to  yary 

written  contract.    64. 
Auimaa  v,Aulman,  71, 124.  Assignment  for 

creditors:  Prior  chattel  mortgage.    206; 

Mortgages  giving  preferenoed:  iPraud. 

4U4. 

B. 

Bankhtad  «.  Brown,  25, 640  Appaal:  Ton- 
sdtotional  question.  601;  Taking  private 
property.    603. 

Bui/ii/iii  V,  Bonneiff  66,  717.  Parol  to  vary 
written  contract    64. 

Bat'i:€  V.  Early,  72,  278.  Delinquent  tax 
not  carried  forward.    128. 

Barr  v,  UUy  of  Oskaloota,  46,  276.  Power 
of  deles  over  streets.    197. 

BttrylUU  v.  Byiiigtun,  10, 223.  Dependent 
covenants.    187. 

Btair  I'oton  Lot  <fi  Land  Oo.  v.  Kittering' 
Aam,  43. 462.  For-aer  adjudication.   422. 

Biake  v,  B.ake,  1,  46.  Temporary  ali- 
mony.   483. 

Bluoti^r  V,  OUndy,  70,  767.  Case  fol- 
lowed.   766. 

Boadarant  v.  Craujford,  22,  40.  Fraud: 
Woac  constitutes.    741. 

BotiGt^  V.  /Catting,  64,  812.  Correcting 
decree.   189. 

Bow/nan  Lambtr  Co,  v,  Ntwton,  72,  90. 
Mechanics  lien;  Materials  for  two  build- 
ings.   605. 


BrandrW  «.  HarrUon  County,  60,  164. 
Tax  title:  Who  may  question.    710. 

Brann  v.  Chicago,  B,  I,  dfc  P.  B*y  Co,.  68, 
696.    Co-employe:  Who  is.    109. 

Bridgman  v.  McKittick,  16,  260.  Execu- 
tion sale  of  property  fraudulently  con^ 
veyed.  28;  Fraud:  Diligence  in  uncov- 
ering.   76. 

Brutt  V.  Nelton,  86, 167.  Mortgage  Cancel- 
lation by  mistake:  Revival.    666. 

Buek/ianan  v,  Jlarth,  17.  494.  Sale  of 
property:  Injunction.    687. 

Buckltw  V,  CtiU,  /.  B'y  Co,,  64, 003.  Code, 
S  1807:  ConstitutlonaUty.    142. 

Budiong  v,  uottr^l,  64  284.  Oondltlonal 
sole:  Bight  of  possession.    288. 

Baelt  V,  Buckingham,  16.284.  Assignment 
for  creditors:  Prior  chattel  mortgage. 
206. 

BatlU  V.  Marth,  66, 747.  YoldAble  tax  sale: 
Limitation  of  aotiod.    127. 

Buriiigton  Oat-Light  Co. v.  Green, 21, 885. 
Baferenoe:  Finding  of  fact :  Appeal.  294. 

Burlington  Lumber  Co.  v.  White  Breast 
Com  db  Aiin,  Co.,  66,  292.  Letters:  Cop- 
led  in  evidenoe.    378. 

Burlington  db  Henderton  County  Ferry 
Co,  V,  Davit,  48, 188.  Muxiloipal  corpora- 
tions: Power  to  grant  monopoly.  618,621. 

Butler  v.  Nelson,  72,  782.  Homestead: 
Bzemption.    619L 

Buttsrjltla  V.  IVickt,  44,  810.  Dower  or 
homestead:  Election,    669. 


CadwelPe  Bank  9,  Crittenden,  66,  287. 
Martguges  giving  preferences:  Fraud. 
404. 

Carroll  County  9.  Buggtet,  69,  276.  Bure- 
tlM  on  official  bond.    164, 166. 

Catt  9.  Aibee,  28,  277.  Void  tax  sale:  lim- 
itation of  action.    127. 

Chadwick  9.  Deoore,  69, 687.  Services  by 
member  of  family:  Compensation.    866. 
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OUjf  qf  Burlington  v.  Burlington  Street 
S'y.  Co.^  49,  144.  Manldpal  corpora- 
tions: Power  to  grant  monopoly.    621. 

City  of  Davenport  v.  Kelly ^  7, 102.  Cities: 
Power  to  establish  markets.  826, 827 ;  To 
grant  monopolies.    saL 

City  qf  Dubuque  t*.  Maloney^  9, 450.  Yaca- 
tlon  of  street.    196. 

City  qf  Dubuque  v.  Stout,  82,  80.  Mnnici- 
pal  corporations .  Power  to  srant  monop- 
oly.   621.  ^ 

City  of  MareJialltown  ©.  Forney.  61,  678. 
Vacation  of  street.    196. 

Clay  to  n  v.  Ellle,  60, 600 .  l^oreoloenre  sale 
for  part  of  debt:  Effect  of  redemption. 

Cloee  V.  Burlington,  C.  R.  eft  y.  B'y  Co., 
64, 149.  Bight  of  way  deed:  Conditional 
grant.    880. 

Cobb  V.  Chaee^  64, 268.  Delivery  of  deed. 
176, 188. 

Cook  V.  City  of  Burlington^  80,  94.  Vaca- 
tion of  streets.    106. 

Cooley  V.  Osborne,  60,  626.  Beferenoiie 
Finding  of  facts:  Effect.    294. 

Correll  r.  Burlington,  C.  B.  A  M,  R*y  Co, 
88, 120.    Bailroads:  Speed  in  cities.    273. 

Couch  V,  Watson  Coal  Co.,  46,  17.  Evl- 
Idence:  Qualification  of  expert.    224. 

County  of  Outhrie  v.  County  vf  CarroU, 
84, 108.  Indemnity  swamp  lands:  Taxa- 
tion.   711. 

County  qf  Kossuth  «.  Wallace,  60,  608. 
Vested  rights.    708. 

Courtright  v.  Leonard,  1,  82.  Bale:  Prop- 
erty not  separated  from  mass.    808. 

Cox  V.  Newkirk,  73, 42,  {jante.)  Gontribn. 
ting  to  intoxication:  Liability.    185. 

Cramer  v.  hity  of  Burlington^  42,  816. 
Jurors:  Interested  tax-payer.    847. 

Curry  v.  Decatur  County,  61,  71.  Fraud: 
What  consUtutes.    741. 

D. 

Daniels  «.  Oower,  64,   819.    IiiablUty  of 

suretjr:  Dooislon  questioned.    166. 
Darrah  v,  Cunningham,  72, 128.    Widow*8 

third:    Devise  of  before  setting  apart. 

6S6. 
Dougherty  t.  Oaugherty,  69, 677.    Devise 

to  wife:  Dower.    114. 
Davis  V.  Dan  forth,  66, 601.  Principal  bound 

by  agent's  fraud.    889. 
Day  V.  Baldwin^  84, 88).    Bevlval  of  debt 

barred  by  statute.    460. 
Day  V,  QntUh,  16, 104.    Delivery  of  deed. 

176, 188* 
Dempeey  v.  City  of  Burlington,  66,  687. 

Vacation  of  street    196. 
Deppo  V.  Chicago,  R.  /.  A  P.  J?»y  Co.,  86, 

62.    Oode,  §1807.    OonstitnUonaUty.  142. 

Dee  Moines  Gas  Co.  v.  City  of  Des  .uoines, 

44,  610.    Injunction:  Contingent  injury. 
609.  o        -^i     , 

Dickinson  v.  Heeb  Brewing  Co,,  73,  706, 

{ante.)    Intoxicating  liquors:  Coxistita- 

tlonallty  of  statute.    707. 
Dickson  V.  Harris,  eo,  72^.    Parol  to  vary 

written  contract.    64. 
Dirkson  v.  Knox,  TL  728.    Fraud:  Besois- 

sion:  Evidence.    688. 
Dodge  v.  City  of  Council  BliUfs,  67,  660. 

Injunction:  Contingent  injury.    609. 
Douglas  v.  Tullock,  84,  262.    Voidable  tax 

sale:  Limitation  of  action.    127. 
Drain  v.  DoggeU,  41, 682.  Collecting  agent: 

Payment  to.    640. 

E. 

Badi€V.A»hbaugh,i^Ki»,    Agency:  Bat- 
ifloation.    228,889. 


Early  «.  WhUHngham,  48. 162.    Void 

sale:  Limitation  of  action.    127. 
JSdgerly  v.  Farmers*  Ins,  Co,,  48,  587. 

Pleading  and  proof.    492. 
English  v.    Waplee,   13.  67.     Mortgage: 

Junior  in  ezeention  but  prior  in  record. 

284,286. 
Ennie  v.  8hUey,n,SSil.    Cootrlbnting  to 

intoxication:  Liability.    48. 
Equitable  Life  Int.  Co,  «.  Gleaeon,  60, 48. 

Vested  rights.    708. 
Escher  v.  Simmons,  51, 2M.    Foreclcearv 

sale  for  part  of  debt:  BedemptloiiL    4I& 
Ewine  9.  St.  Paul  Harvester  Works,  69^ 

204.    Interest  of  chattel  mortgagee.  482 
Everett  e.  Brown,  64,  420i.    ChatiQl  mort 

gage:  Description.    720. 


P. 


Tax  sale:  Tojon- 


173.    Instmo- 


Contribating  to 
44. 
Practiee:  Parties 


O.  Greene, 
ooonsel: 


401. 


Fair  V.  Brown,  40, 209. 

lor  mortgagee.   424. 
Fannon  v.  Robinson,   10, 

tions:  Stating  issues.    92. 
Farmers*  Ins,  Co.  v,  Highsmith,  44, 880. 

Judgment:  Collateral  attack.    701. 
Farwell  v.  Jones,  68, 816.    Mortgages  giv- 
ing preferences:  Fraud.    404. 
Ferguson  v.  Divis  County,  67, 601.    Dam- 
ages :  Mental  anguish.    246. 
Fisher  v.   Heard,  82,  846.    Vacation   of 

street    196. 
Fitzgerald  v.  McCarty,  66,  702.    Instrwv 

tions:  Stating  issues.    91. 
Fitzpatrick  v.  Fitzpatrick,  86,  674.    Will: 

Latent  ambiguity:  Evidence.    667. 
Flanders  v.  JfcCtanahan,  24,  486. 

tloe:  Parties  to  actions.    090. 
Flint  V.  Qauer,  66.  606. 

intoxication:  Liability. 
Fowler  v,  Doyle,  16, 684. 

to  actions.    600. 
Frederick  v,  Oaston,  1 

Practice:  Statement  of 

pel.    272. 
Fromme  v,  Jones,  18, 474.    Assignment  tot 

creditors :  Prior  ohattel  mortgage.    206. 
Frost  V,  Parker,  66,  178.    Debt  for  family 

supplies :  When  barred .    379. 
Fry  V.  Dubuque  A  S,  W,  R*y  Co,,  46, 416. 

Damages:  Future  suffering.    346. 
Fuller  V,  Armstrong,  68,  688.    Tax  deed: 

Presumption  of  regularity.    416, 417. 
Funston  v,  Chicago,  R.  L  A  P,  R*y  Co.. 

61,462.  Bailroads:  Duty  in  crossing.   277, 

G. 

Oage  v.  Parry Jf»,  606.    Mortgages  giving 

preferences:  Fraud.    404. 
Gano  V.  Qilruth,  4  a.  Greene.  463.    Dower: 

Jurisdiction  of  law  and  equity.    660. 
Gardner  v.  Early,  69,  42.    Tax  sale:  For 

taxes  not  carried  forward.    127. 
Gari'etson  v.  Scqfleld,  44, 86.    Tax  eale :  To 

junior  mortgagee.    424. 
OcUes  V,  Reynolds,  18, 1.    Contract:  Besois- 

sion  after  partial  performance.    76L 
George  v,  Keokuk  A  D.  M,  R'y  Co,,  68, 

608.    Appeal:  Piejudice  presumed  from 

error.    648. 
Gibbs  V.  Buckingham,  48,  06.    Bill  of  ex- 
ceptions: Time  of  filing.   427 ;  Beporter's 

notes  regarded  as.    478. 
Goldsmith  V.  WUlson,m,wr.    Interest  of 

chattel  mortgagee.    492. 
Goodenoagh  v.  McCoid,  44,  669.    Sale  of 

property:  Injunction.    687. 
Goodyear  v,  Goodyear,  72.  829.    Mortgage: 

Cancellation:  BevivaL    666. 
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Orant  «.  PanonB,  67»  81.    Mortgage:  Be- 

demptionb7  janlor  Uenp-holder:  Asalgn- 

laexa.    374. 
Oraif  V.  Iowa  Land  Co.^  36,  887.    Yaoatlon 

of  street    196. 
Graydon  v,  Pattarton^  18,  356.    OeUeoting 

agent:  Payment  to.    640. 
OresAam  v.  Vhuntry^  69,  738.    Oritlolam  of 

ooonael  explained.    38. 
Orov€  V,  Benedict^  68, 816.    Tax  deed:  No 

ootioe  to  redeem:  Pleading.    189. 
Grub€  «.  W€iU,  84, 148.    Title  by  poasee- 

elon:  Intention  oC  poaseeaor.    144. 
Gu^lich  V.  Nat.  HtaU  Banic  qf  Burling- 

<o;<,66,  484.    BanJ&a:  Colleotlona:  NegU^ 

genoe.    60. 

Hahn  e.  Miller,  60, 96.   BUI  of  esoeptiona: 

Beporter*a  notea.    479. 
HaU  «.  jr/UtOricJb,  43,  81.    Trend:    What 

conetitatea.    741. 
Hat-din  V,  FKA^,68,688.    Foxeoloaore  aale 

for  part  of  debt:  Stedemption.    448. 
Marui»  0.  Palmer^  61,  488.    Foreclosure 

aale  for  part  of  debt:  Bedemption.  448. 
Ban-iBOA  «.  UAarltoiij  43, 678.   Bill  of  ex- 

oeptiona:  Time  of  filing.    437. 
Burt  V,  Jf'lynn^  86, 866.    oervloea  by  mem- 
ber of  family:  Compenaation*    86$. 
BeidUdaugA  «.   Wagner^  73,  60L    Wllla: 

Bepognant  claasea.    668. 
Hetnptuad  v.  VUy  qf  Dm  Moinet^  63,  86. 

Change  of  grade  ol  street:  Wlien  rlglit  of 

action  aoomea.    846. 
BitdretA  v.  Vrawjord,  66,  380.    Pharma- 

ciata  :    Lawa  of  1880,  Chap.  76,  g  1 8,  and 

9.  conarcaed.    677  tt  aeg. 
Bill  V,  Aultman,  68, 68u.   Lettera:  Ooplea 

aa  evldenoe.    87d. 
BiUyer  v,  I*arueinan,  66, 237.    Tax  deed: 

No  notice  to  redeem:  i4imllation  of  ac- 
tion.   896. 
HtHinan  V.  Chicago^  U.  I,  db  P.  R'y  Co,., 

38,  401.     When  cattle  are  running  at 

largo.    735. 
BtHi/ager  «.  Kien  ,  63,  606:   Tax  title: 

Who  may  qneaUon.    71U. 
Boioroofc  V.  Jf'a/iey,  61,  406.    Trial  term 

for  actiona.    86. 
Boibrook  V.  Perry,  66,  386,     Dower  or 

homestead:  Election.    659. 
Bolmes  v.  Utark^  10, 438.    Fttlae  reproaen 

tations:  JBUiowledge.    750. 
Bookt  r.  A'mA«,  08, 63.    anardlau :  Liabil- 
ity of  surety.    388,438. 
Howland  v.  Knox^  69,  46.    Frandoient 

conveyance:  Bxeoation  aale  of  property. 

38 ;  Diligence  in  ancoverlng  fraod.    76. 
ButflMird  V,  llartjord  JPir*  l,i$.  Oo»,  88, 

325.    Interest  of  chattel  mortgagee.    493. 
Bunt  V.  C/Ucago  db  xV.  YV,  B*y  Co.,  36, 868. 

Daznagea:  Ability  of  defendant  to  pay. 

648. 
BuiU  V,  Ha  why,  70, 188.    Appeal  by  one  of 

aereral  co-partiea.    641. 
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In  r€  £$tais  of  Lyon,  70,  675^  Advance- 
ment: Whatia.    123. 

Iowa  B,  U.  Land  Co.  e.  Soper,  89,  112. 
Uniform  operation  of  laws.    8L 
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Jenka  v,  KnotW  Mex.  8U.  Mining  Co^  68, 
649.  Evidence  apparently  incompetent: 
ExolBsion  of,    687« 


John$im  V.  Gaylord^  41,  863.    Homeatead: 

Descent  free  from  debts.    700. 
Jo  Anton  v.  May»e.  4,  180.    Wills:  Bepog- 

nant  olanaes.    568. 

K. 

Kamey  v.  PaitUy,  18,  89.    Blander:  Evl- 

dence:  Oiroomstenoes  of  defendant.  647. 
KUng$l  o.  Palmer,  43,  166.     Justice  of 

peace:  JuriadicUon.    701. 
Knox  V.  JCearns,  78,  286,  (ante  )    Qnard- 

lan'a  bond:  Several  wards:  Becovery  on. 

428;    Surety   bound    by  order  against 

guardian.    788. 
Koon  V.  Tramel,  71,  182.    Poeaeaaion  aa 

notice:  Exception.    678. 
Kroy  V.  CAicago^  R.  I.  A  P.  J?*y  Co.,  82, 

857.    Blaka  aaaumed  by  employe.    810. 

L. 

Lampton  v.  Arnold.  19,  479.  Assignment 
for  creditors:  Prior  chattel  mortgage. 
2u6. 

Lavereng  v.  CAicago,  B.  L  dfc  P.  B'*y  Co., 
68,  83L  Beferenoe:  Finding  of  fact: 
Appeal.    294. 

Leaver  v.  Oaues,  €2«  814.  Deed:  To  take 
efteot  after  death.    645. 

Leee  v.  Wetmore,  68,  170.  Judgment:  Col- 
lateral attack.    701. 

Litc/(JUld  V.  Polk  County,  18, 70.  Practice: 
Parties  to  actions.    690. 

Littleton  V.  Fritz,  66,  488.  Intoxicating 
Uquors:  Nuisance:  Besidence  of  plain- 
tiff :  Pleading.    689. 

Littleton  v.  llarrie,  16, 273  {ante.)  Intoxi- 
cating liquors:  Nuisance:  PleMUng:  Bee* 
idence  of  plaintiff.    689. 

Lorieux  r.  Keller,  6,  196.  Will:  Latent 
ambiguity:    Evidence.    567. 

Lumley  v.  Caewelt,  47, 169.  Blaks  aaaomed 
by  employe.    810. 

LyncA  v.  Kennedy,  42, 220.  Bill  of  excep- 
tions: Time  of  filing.    427. 

Banville  «.  Weet.  TT.  Tel.  Co.,  97,  214. 
Telegraphs:  Oontraoting  against  negli- 
gence.   198. 

ManAall  v.  Sloan,  86,  446.  Schools:  Ap- 
peal or  mandamua.    185. 

Manin  o.  Martin,  65,  256.  Temporary 
alimony.    488. 

MafAer  v.  Jenewold,  72,  650.  Mortgage : 
Oanoellation  by  mistake:  Bevival.    666. 

McAuniek  v.  Miee.  db  M.  B'y  Co.,  20, 888. 
Uniform  operation  of  laws.    81,142. 

MeCartAy  v.  Walroue,  69, 260.  Bill  of  ex- 
ceptions: Time  of  filing.  427 ;  Beporter'a 
notea  regarded  as.    470. 

McCarcer  v.  Nealy,  1 G.  Oreene,  860.  Col- 
lecting agents:  Payment  to.    640. 

MeClanaAan  v.  McKinley,  62, 222.  Fraud: 
Beeolsalon:    Evidence.    568. 

McClung  v.  Kelley,  21,  6U8.  Sale:  Prop- 
erty not  Revered  from  mass.    808. 

MeCraney  v.  McCraney,  6,  283.  Dower: 
Jurisdiction  of  law  and  equity.    660. 

McFarlaitd  v.  Folso/n,  61, 117.  Bill  of  ex- 
ceptions: Beportor*s  notes.    479. 

MeGiniy  v.  City  qf  Keokuk,  66, 736.  Jurors: 
Interested  tax-payers.    243. 

Mclntire  v.  Mclntire,  48,  611.  Appeal: 
Pleading:  Objection  not  raised  beiow. 
767. 

McLane  v,  Bonn.  70, 763.  Chap.  66,  Lawa 
of  1886:  Vested  righta.  703;  Case  fol- 
lowed.   766. 
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McMurray  v.  Day,  70,  67L    Appeal:  Hot 

taken  in  time.    49. 
McNamee  «.  Moreland,  26, 98.   Jodgment: 

Who  bound  by.    297. 
Merrill  v.  Bovoe,  69.  658.    Short-hand  re- 
porter's notes:   Time  of  filing  transla- 
tion.   16. 
Meyert  v,  KM,  67, 491.    Bale  of  liqnon  In 

building:  Oonsent  of  owner.    45. 
Milbum  V.  City  of  Cedar  hapidt,  12, 246. 

Power  of  oity  over  streets.    197. 
MiUigan  «.  DavU,  49, 126.    Agency:  Batt- 

flcatlon.   839. 
Miracle  «.  LaneatUr,  46,  179.     Default: 

Slolniess  of  defendant.    660. 
Mitchell  t>.  Harcourt,  62,  849.    Bvldeooe 

apparently  incompetent:    Sxolnsion  of. 

687. 
Mock  V,  Watton,  41,  241.    Dower:  Free 

from  decedent's  debts.    659. 
Monk  V.    Corbin,  68.  608.    Voidable  tax 

sale:  Limitation  of  action.    127. 
Moore  v»  Bare,  11, 198.  Oontrol :  Beadsslon 

after  partial  performance.    76L 
Moore  v.  Church,  70,  208.    Foreign  assign- 
ment: Validity  as  to  lands  in  Iowa.    178. 
Moorman  v.  Collier,  82, 138.  Oonstruotion 

of  chattel  mortgage.    493. 
Morford  v.  Unger,  8, 82.    Taxation  of  land 

in  city  limits.    816. 
MtUr  V.  Blake,  67,  662.    Chattel  mortgage: 

Description.    720. 
Muldowney  «.  ///.  Cent.  B*y  Co.,  89, 615. 

Bisks  assumed  by  employe.    810. 
Myerv.  Wheeler^ 96,990.  Contract:  Breach: 

Bescission.    79. 
M'fton  V.  Davenport,  61,  683.    Mortgage : 

JToreolosure:  Beoeiver.    83. 

N. 

NichoU  V.  McGlaOury,  48, 189.  Void  tax 
sale:  Limitation  of  action.   127. 

Norman  v.  Winch,  65,  268.  Appeal:  Be- 
versal  for  nominal  Hftmog^^    22. 

P. 

Palmers,  Alh€$,  90,  iao.  Oontraot:  Ambi- 
guity: Svldenoe.   667. 

Pareons  9,  ffoyt,  24,  164.  Notice;  Lis 
pMidens.    674. 

Patton  9.  Luther.  47, 286.  Void  tax  sale: 
Limitation  of  action.    127. 

Peareoh  v.  Cumminge,  28, 846.  Action  on 
note:  Holder  as  plaintiff.    420. 

Peck  V.  McKean,  45, 18.  Evidence:  Trans- 
action with  one  deceased.    8t6. 

PHrct  V.  Weare,  41, 878.  Voidable  tax  sale: 
Limitation  of  aoticm.    127. 

Pence  r.  Chicago,  U.  I.  A  P.  R^y  Co.^  68, 
746.    BailroadB:  Duty  in  crossing.    277. 

Pennington  v.  Jonee,  57, 87.  Mortgage  of 
crops:  Description.    499. 

Perigo  v.  Chicago,  Jt.  I.  A  P.  S*y  Co.,  62, 
276.    Bisks  assumed  by  employe.    810. 

Perry  V.  Ftfsi/ia,  63, 25.  Mortgagee  giving 
preferences:  Fraud,    404. 

Pharea  v.  Walters.  6,  106.  Dower:  Juris- 
diction of  law  and  equity.    660. 

Powers  V.  City  qf  Council  Bluff e,  45, 652. 
Damages  not  severable.    833. 

Pureley  v.  Hayes,  22, 11.  Jadgmenft:  Ool- 
latecal  attack.    701. 


Bhvkuel  9.  Stephens,  68,  627.     Chattel 

mortgage:  Description.    720. 
Boberta  v.  Austin,  26, 816.    Assignment  for 

benefit  of  creditors:    Equities  against 

assignor.    57. 


Sogers  9.  MUlard,  44,  466.  Services  by 
member  of  family:  Compensation.    865. 

Boss  V.  Loomie,  64, 482.  Evidenoe  in  writ- 
ing: What  is.    696. 

Botch  V,  Hussey.  62,  094.  Vendor's  Uens 
Preservation:  Notioe.    57. 

8. 

Sage  9,  mchols,  61,  44.  Beferenoe:  Pro- 
cedure on  setting  aside  report.    294. 

Scully  V.  Scully's  Ex'r,  28,  648.  Hervieee 
by  member  of  family:  Compensation. 
866,388. 

Shawhan  9.  Lqfer,  24,  SI7.  JudsBkent: 
collateral  attach.    701?  ^^ 

Sims  V.  Hammond,  88,  888.  Mortaases: 
Priority.    284. 

Sleeper  9.  Jsellny  82,  688.  Trust  deed: 
Name  of  beneficiary.    22. 

Slj^neld  9.  Bamum,  71,  246.  Tsx  deed: 
No  notice  to  redeem:  Limitation  of  ac- 
tion.   896. 

Smith  V.  Harlan^ 49, Id.  Beferenoe:  Find- 

ing  of  fact :  Effect.    294. 
Smith  V.  Johnson,  45,  808.    Services  by 

member  of  family:  Compensation.    865. 
Smith  V.  Kansas  City,  St.  7.  A  C.  B.  R*y 

Co.,  68,  622.    When  snimals  are  running 

at  large.    725. 
Snyder  v,  MUler,  67, 261.    Devise  to  wlfto: 

Whether  iu  lieu  of  dower.    114. 
Snyder  9.  Tibballs,  82, 447.    Sale:  Execu- 
tory contract    148;  Property  not  severed 

from  mass.    803. 
Soper  9.  Espeset,  93, 926.    Tmr  sile:  For 

part  of  taxes:  Bedemption.    164. 
Starry  9.  tstarry,  21,  254.    Dower:  Juris. 

diction  of  law  and  equity.    660. 
State  9.  Belt,  49, 440.    Seduction:  Evidence: 

Time.    6G5. 
State  9.  Bissell,  67, 618.    Intoxicating  liq- 
uors: Bepeal  of  law  by  implication.    821 

et  seg. 
State  V.  Canada,  88,  897.    Assault  with  in- 
tent to  rape :  Force  necessary.    258. 
State  9.  Castello,  62,  404.    Murder:  Ooo- 

trlbuting  to  death.    41. 
State  9.  demons,  61,  297.    . 

to  degrees  of  offense.    107. 
State  V.  Driscoll,  72,  688.    Murder:  Bvi- 

donoe:  Res  geslce.    478. 
State  9.  Fay,  48, 851.    BiU  of  exceptions: 

Beporter's  notes.    478. 
State  9.  Olynden,  61, 468.    Instructing  as  to 

degrees  of  offense.    107. 
State  V.  Graham,  62, 720.  Indiotmoit:  Mqp. 

der:  Conviction  of  sssaolt  and  battery. 

658. 
Stats  9.  Hagerman,  47,  161.    Assault  with 

intent  to  rape:  Force  necessary.    256. 
State  V.  Kegan,  62, 106.    Instructing  as  to 

degrees  of  offense.    107. 

State  v.Martland,  71,646.  CaaefbUowed. 
767. 

StaU  9.  Maynes,  81, 119.  Evidence:  QnaU- 
fication  of  expert.    224. 

State  V,  Morphy,  88,  270.  Murder:  Con- 
tributing to  death.    4L 

State  o.  (htrander,  18, 486.  Criminal  law : 
Change  of  venue.    817. 

State  9.  Perigo,  70,  857.  Criminal  law: 
Change  of  venue.    817. 

State  9.  Rivers,  68,  611.  Burglary:  Bvi- 
dcmce:  Possessiou  of  stolen  goods.    836. 

State  e.  Rons^  21,  467.  Criminal  law: 
Change  of  venue.    617* 

St  lie  V.  ahrader,  Gl,  197.  Uniform  oi»wa- 
tion  of  law  .    81. 

State  V.  VaVer,  71, 557.  Jurors:  Qualifica- 
tion: Cpinion  formed.    88. 
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ataUv,  Walttrs^ 46^990.    lustraoting  as  to 

degrees  of  ofioQ'o.    107. 
State  V.  tVftts^4S^eil.    Sedaotion:  Corrob- 
orating evidence.    665. 
State  0.  Woodf  46, 116.    Orimlnal  verdict: 

Doabt  as  to  grade  of  oftenM.    62. 
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Who  bound  by.    297. 
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841.    Damages  not  severable.    883. 
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swamp  lands:  Taxation.    711. 
Bweatland  v.  III.  dk  MiM,  Tel.  Co.,  27,  438. 

Telegraphs:  Gontraoting  against  neg- 

ligemoe.    108. 


T. 


Taylor  v.  French  Lumbering  Oo.^  47, 069. 

Reference:  FindlDg  of  fact :  Effect.    294. 
Thomas  v.  HqjgTtnan,  63,  126.    Correcting 

decree.    189. 
Thomas  v.  Stickle^  82,  71.   Voidable  tax 

sale:  Limitation  of  action.    127. 
Thorpe  v.  Fowler,  67,  6a«    Delivery  of 

possession,  not  ownership.    281. 
Tiltonv.  Swift,  4XK  IB.  Tested  r^hts.  706. 
Town  of  Storm  Lake  v.  Iowa  Falls  S  8. 

0.  R^'y  Oo.,  22  218.    Correcting  decree. 

189. 
Turner  «.  Oruzen,  70,  202.    Besoiselon  of 

conveyance:  Parties.    64L 

u. 

U.  8.  Express  Co.  «.  Ellyson,  28, 870.  Dni- 
form  operation  of  laws.    81. 

V. 

Vandercook  v.  Baker,  48, 199.    Mortgages: 

Priority.    284. 
Van  Evera  v.  Davis,  61.  687.    Meaning  of 

*'  stock  of  drugs.''    494. 
Van  Patten  v.  B^rr,  6i,  618.    Assignment 

for  creditors:  Prior  chattel  morteage. 

204,205. 
Vimont  v.. Chicago  S  If.  W.  B*y  Co.,  60, 

296.    Tort:  Assignment  of  action.    448. 
Voorhies  o.  Atlee,  29, 49     Qoarantor:  Dil* 

igence  of  creditor.    675. 
Votaw  V.  Z^itf/i/,  62, 676.    Evidence  appar- 
ently Incompetent:  Exdosion.    687. 


w. 

Waggoner  9.  Turner^  69,  127.  Debt  for 
family  sappUes:  When  barred.    279. 

Walker  v.  Oe&Uur  County,  67, 807.  Per- 
sonal injury:  Contributory  negligence: 
Question  for  Jury.    249.  ,     ^ 

Ward  V.  Wolf,  66,  406.    Widow's  third  of 

_peraonalty.    114. 

Warner  v.  .lameson,  62,  70.  Assignment 
for  benefit  of  creditors:  What  passes: 
Eanlties.    67. 

Warren  v.  Mayor  of  Lyons,  22, 861.  Vaca- 
tion of  street.    196.  ^.     «      - 

Way  V.  Chicago,  B.  T.  A  P.  S'y  Co.,  64, 
61.    Who  is  passenger  on  railroad.    464. 

Way  V.  in.  Cent.  B}y  Co.,  40, 841.  Bisks 
assumed  by  employe.    810. 

Weidner  v.  Thompson,  69, 86.  Mortgage: 
Cancellation:  Revival.    666. 

Welch  V.  Battern,  47, 147.  Exeoation  after 
death  of  debtor.    76.  ^,   ^,     ^ 

Wells  V.  Burlington,  C.  S.  <ft  N.  B'y  Co., 
66,  624.  Injury  to  employe:  Waiver  of 
negUgoice.    809. 

Wence  v.  Wykqf,  62,  644.  Services  by 
member  of  faxnily:  Compensation.    866. 

Weslphal  v.  Clark,  46,  262.  Defaults:  Dis- 
cretion of  court.    28iS. 

WhUe  V.  Grigg*.  64,  660.  Mortgage:  Fore- 
closure: Beoolver.    88.      ^  ,       ..    ^ 

Wilcox  V.  Iowa  Wesleyan  University,  82, 
867.    Friud:  BoUef  in  equity.    684. 

Williams  V.  Wells,  62,  747.  Appeal:  Not 
taken  In  time.    49. 

Wilson  Sewing  Machine  Co.  v.  Bull,  62, 
664.  Appeal:  Evidence:  ObjecUcn  not 
raised  below.    766. 

Wisconsin,  I.  A  K.  B'y  Co.  9.  Secor,  70, 
647.    Appeal:  Evidence  in  record.    704. 

Wood  V.  Whitton,  66,  296.  Assignment  of 
errors:  Too  Indefinite.    426. 

Woolsey  v.  Williams,  84,  418.  Pleadings 
and  proof.    492. 

Warmer  v.  Waterloo  AgH  Works,  62, 699. 
Mortgage:  Cancellation:  Revival.    666. 

Wortnley  v.  Hamburg,  40,  22.  Vested 
rights.    706. 

Y. 

Tostv.Leonord,Zi,9.    Vacation  of  street 

196. 
Tounker  v.  Martin,  18,  148.    Action  on 

note:  Holder  as  plaintlfl.    420. 
YouM  V.  Broadbent,  28,  689.     Appeal: 

Pleadings:  Objection  not  raised  below. 
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CERTIORARI. 
See  Practice  in  Supreme  Court,  37, 

CHANGE  OF  VENUE. 
See  Venue. 

CHARACTER. 

See  Criminal  Law,  24;  Evidence,  7. 

CHATTEL  MORTGAGE. 

1.  DBIilVBRY  AND  ACCEPTANCE:  WHAT  18  NOT:  PRIOR  ATTACHMENT.      B. 

&  Son,  merchants,  were  insolvent,  and  were  indebted  to  vanous  parties, 
inclading  several  personal  friends.  To  these  they  issued  chattel  mort- 
g&ges  on  their  stock,  and  had  them  filed  for  record,  all  without  the 
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knowled^  of  the  mortflfag^es.  They  also  executed  new  notes  for  their 
indebtedness  to  the  mortgagees,  extending  the  time  of  payment  for  one 
year,  and  it  was  these  notes  ^hich  the  mortffages  secnied.  Afterwards 
they  informed  the  mortgagees  that  they  had  executed  and  filed  the 
mortgages  for  their  security,  and  they  said  that  it  was  all  right,  or  words 
to  that  effect,  but  they  did  not  then  know  that  new  notes  had  been 
made  extending  the  time  of  payment.  Before  they  were  informed  of 
this  fact,  plaintiff  caused  an  attachment  to  be  levied  on  the  stock. 
Held  that,  as  the  mortgagees  did  not,  prior  to  the  levy  of  the  attach- 
ment, know  all  of  the  material  facts  about  the  mortgages  and  the  notes 
secured  thereby,  they  could  not  have  consented  to  the  transaction,  and 
hence  the  mortgages  could  not,  in  law,  be  regarded  as  delivered  and 
accepted,  and  that  the  attachment  was  the  prior  lien  on  the  goods. 
NcU,  State  Bank  of  Burlington  v,  Morse,  174. 

2.  Forbclosuilb:  propewty  not  coyerbo:  taking  by  consent:  gar- 
nishment. The  mortgagees  of  a  stock  of  goods  were,  by  their  agent, 
taking  possession  of  the  stock  under  the  mortgage,  for  the  purpose  of 
foreclosmg  the  same,  and  they  also  took  possession  of  the  money  on 
hand,  which  was  not  covered  by  tho  mort^ige;  and  this  they  did  be- 
lieving that  they  had  a  ri^ht  to  take  it  under  the  mortgage;  and  the 
mortgagors,  being  uncertam  as  to  such  right,  did  not  resist  the  taking 
of  the  money.  Before  the  money  was  paid  to  the  mortgagees,  how- 
ever, the  agent  was  garnished  upon  the  suit  of  other  creditors  of  the 
mortgagors.  Held  that  the  money  belonged  to  the  mortgagors,  but 
that,  after  the  garnishment,  they  had  no  right,  as  against  the  garnish- 
ing creditors,  to  consent  to  its  application  upon  the  mortgage.  Min- 
thorn  V.  Hemphill,  257. 

8.  FoREciiOsuRiSBT  sheriff:  garnishment  as  agent  of  mortgagee: 
PERSONAL  LIABILITY.  Where  a  sheriff,  by  his  deputy,  ibreclo*ies  a 
chattel  mortgage  for  the  mortgagee,  and  takes  possession  of,  and 
applies  on  the  mortgage,  money  not  covered  thereby,  he  cannot  eschpe 
personal  liability,  when  garnished  by  other  creditors  of  the  mortgagor, 
on  the  ground  that  the  notice  of  garnishment  is  directed  to  him  as 
agent  of  the  mortgagee,  and  not  as  sheriff.    Id, 

4.  Additions  to  stock  made  by  '* second  party**:  construction. 
Where  a  chattel  mortgage  covered  a  stock  of  drugs,  and  additions  made 
thereto  by  the  |*  second  party,**  held  that  the  court  had  no  right,  in  con- 
struing it,  to  disregard  the  plain  words  used  by  the  parties,  and  hold 
that  by  '*  second  party,**  they  meant  '*  first  party,**  and  to  give  effect  to 
it  accordingly.    Kern  v.  Wilson,  490. 

6.  On  **  DRUG  STOCK  *' :  what  included,  a  chattel  mortgage  convey- 
ing a  certain  **drug  stock"  held  to  include  all  articles  ordinarily  and 
usually  kept  in  a  drug  store  at  the  i>lace  where  the  stock  was  situated, 
and  that  it  was  for  the  jury  to  determine  from  the  evidence  what  such 
articles  consisted  of.    Id, 

6.  Description:  **  crops  growing  and  to  be  grown."    A  chattel  mort- 

gage upon  "crops  growing  and  to  be  grown'*  is  not  void  for  uncertainty 
of  description  as  to  the  crops  growing,  on  the  ground  that  the  mortgage 
fails  to  state  the  year  in  which  the  crops  are  to  be  grown;  (Compare 
Pennington  v.  Jones,  57  Iowa,  37;)  for  it  is  clear  that  the  **  crops  grow- 
ing** are  those  growing  at  the  date  of  the  execution  of  the  mortgage; 
and  the  mortgage  will  hold  the  '*  crops  growing,**  though  it  be  void  as 
to  those  '*  to  be  grown.**    Luce  v.  moorshead,  498. 

7.  Of  cattle:  insufficient  description.    A  mortgage  of  cattle  and 

their  increase,  in  which  they  are  described  separately,  the  color,  age  and 
name  being  given,  but  no  statement  as  to  the  present  or  past  ownership 
of  the  property,  nor  of  the  place  where  it  is  now  or  has  been  kept,  held 
insufficient,  and  void  for  uncertainty.     Warner  v.  Wilson,  719. 
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8.  Description:  location  in  county.  It  is  not  a  sufficient  location  of 
property  described  in  a  chattel  mort^rage  to  say  that  it  is  within  a  named 
county.    (Muir  v,  Blake,  57  Iowa,  662,  followed.)    Id. 

9. :  PRBSUMPTiON  OF  OWNERSHIP,    No  presumptiOQ  arises  from  the 

execution  of  a  chattel  mortgage  that  the  mortgagor  o^ns  the  property 
therein  described,  nor  that  such  property  is  in  existence.  (Everett  v, 
Brow9t,  64  Iowa.  420,  followed.)  Id. 

See  AsBiONMBNT  FOB  Benefit  of  Creditors,  1, 3;  Fraudulent  Con- 
veyance, 8,  6;  Partnership,  6. 

CITIES  AND  TOWNS. 

1.  Ordinance  against  mules  at  large:  violation:  what  is  not: 

MULES  killed  OS  RAiLiiOAD.  A  City  Ordinance  provided:  '*It  »hall 
be  unlawful  to  permit  any  mules  #  •  •  to  run  at  large  npon 
the  streets  «  «  «  within  the  corporate  limits  of  the  city.** 
The  plaintifif,  after  his  day's  work  was  done,  put  his  mules  in  the  stable 
and  ted  tbem.  but  did  not  halter  them,  and  left  the  stable  door  open,  in 
order  that  they  might  go  to  a  watering  place  near  by.  This  was  his 
custom.  It  usually  took  the  mules  about  twentv-five  or  thirty  minutes 
to  feed.  It  was  rainmg  hard  at  the  time,  and  the  owner  stayed  away 
iirom  the  stable  about  twenty  Qiinutes,  and  when  he  returned  he  found 
the  mules  gone,  and  one  of  them  had  gone  upon  defendant*s  track  near 
by,  and  had  been  killed  by  a  passing  train,  through  the  negligence  of 
defendant's  employes.  Held  that  plaintiff  was  not  guilty  of  a  violation 
of  the  city  ordinance,  as  he  did  not  intentionally  allow  the  mules  to  nm 
at  large,  and  that  his  conduct  did  not  amount  to  contributory  negli- 
gence, so  as  to  defeat  his  recovery  of  defendant.  Doran  v.  Chicago^  M. 
dt  St.  P.  R'y  Co.,  115. 

2.  Power  to  prohibit  peddling  meat.    Section  456  of  the  Code,  confer- 

ring on  cities  and  towns  the  power  to  establish  and  regulate  markets, 
does  not  confer  the  power  to  prohibit  by  ordinance  the  peddling  of  meat 
on  the  streets; — not,  at  least,  until  the  city  or  town  has  established  a 
meat-market;  and  not  then,  unless  it  be  as  a  regulation  of  the  market. 
City  of  Burlington  v.  Dankwardty  170. 

3.  Power  to  narrow  street:  equitable  control:  imaginary  dam- 

ages. Under  the  statute,  (Code,  §'464,)  the  power  of  cities  to  narrow, 
widen  or  vacate  streets  is  practically  unlimited,  when  exercised  for  the 
public  good,  and  y;^t  it  canuot  be  arbitrarily  exercised  under  the  pre- 
tense tnat  the  public  good  requires  it;  but  is  subject  to  equitable  con- 
trol. The  judgment  of  the  city  council  will  ordinarily  be  conclusive  in 
such  cases  as  to  what  the  public  good  requires.  And  m  this  case,  where 
the  city  council  proposed*  to  narrow  the  street  in  question,  the  title  of 
which  was  in  the  city,  by  vajating  12  feet  alon^  the  east  side  thereof, 
and  conveyingit  to  tbe  owners  of  the  lots  abutting  on  that  side,  in  con- 
sideration that  such  lot-owners  would  dedicate  a  similar  strip  off  the 
east  end  of  their  lots  for  the  widening  of  the  street  which  oounded 
their  lots  on  the  east,  thus  making  the  widened  street  50  feet  wide,  and 
leaving  the  other  one  only  41X  feet  wide,  held  that  the  owners  of  lots 
abutting  on  the  west  side  of  the  narrowed  street  could  not  enjoin  the 
council  from  carrying  their  proposed  action  into  effect,  on  the  ground 
that  they  would  be  damaged  thereby,  inasmuch  as  the  damages  relied 
on  by  them,  and  shown  by  their  evidence,  were  imaginary  rather  than 
actual.  (See  opinion  for  many  cases  cited  in  argument.)  Wtlliams  v, 
Carey,  194. 

4.  Power  to  establish  and  compel  use  of  public  scales:  bbabona- 

blene;!'S  OF  ORDINANCE.  Under  §  456  of  the  Code,  cities  and  towns 
have  the  power  to  establish  by  ordinance  public  scales,  and  to  require 
persons  selling  certain  commodities  in  heavy  quantities  to  have  them 
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weighed  on  each  scales;  and  held  that  such  an  ordinance  was  not  valid 
for  unreasonableness,  when  passed  by  the  trustees  of  a  town  of  six 
hundred  inhabitants,  because  it  established  and  required  the  use  of  but 
one  set  of  scales.    Davis  9.  Toum  of  Aniia,  32& 

5.  Damages  fob  change   of  gbadb  of   stbeets:  appeal:  notice. 

When  an  appeal  is  taken  from  an  order  of  a  city  council  confirmiuflr  an 
app  aisement  by  commissioners  of  damages  to  a  property  owner  on 
account  of  a  change  in  the  grade  of  a  street,  the  notice  of  appeal  must 
be  given  to  the  mayor,  (Code,  §  469,)  and  it  is  immaterial  whether  it  is 
directed  to  the  city,  or  to  the  mayor  as  such,  or  simply  to  the  person  who 
is  in  fact  mayor.    Conhlin  9.  City  of  Keokuk,  843. 

6.  Change  of  grade  of  street:  phopbrtt  on  intersecting  street. 

First  and  Second  streets  in  the.  defendant  city  run  parallel  with  each 
other,  and  Bank  street  intersects  them.  The  city  lowered  the  grade 
four  and  one-half  feet  at  the  intersection  of  Bank  and  First  streets,  but 
did  not  in  terms  alter  the  grade  of  Bank  street  between  £'irst  and 
Second.  But  held  that  the  alteration  of  the  grade  of  Bank  street  was 
a  necessary  consec^uence.  and  entitled  an  owner  of  lots  abutting  on  that 
street,  between  First  and  Second,  to  compensation  for  damages.    Id. 

7.  Ikprovskent  of  propertt  according  to  established  grade  of 

street:  what  is:  question  fob  jury.  City  property  is  improved 
according  to  the  established  grade  of  the  street  upon  which  it  is  situ- 
ated, in  contemplation  of  §  469  of  the  Code,  fallowing  damages  for 
injuries  caused  by  a  change  of  the  grade.)  whenever  it  is  so  improved 
that  it  can  be  comfortably  and  conveniently  used  for  the  purpose  to 
which  it  is  devoted  while  the  street  upon  which  it  abuts  is  maintained 
at  that  grade,  if  the  property  is  so  adapted,  with  or  without  change, 
the  owner  is  entitled  to  be  compensated  for  anv  injury  accrumg  to  him 
by  reason  of  a  subsequent  alteration  of  the  grade  of  the  street.  Whether 
it  is  in  fact  so  adapted  is  a  proper  question  tor  the  jury.  [See vers, 
J.,  dissenting.]    Id, 

8. :  — — :  instruction.    In  an  action  to  r?cover  damages  for  the 

chancre  of  a  grade  of  a  street,  the  court  instructed:  '*lf  C.  inrention- 
alljr  built  his  improvements  above  the  grade  line  as  established  by  the 
ordinances  of  the  city,  this  would  be  building  according  to  the  estab- 
lished grade,  and  with  reference  thereto,  and  to  correspond  with  it, 
within  the  meaning  of  the  law.'*  Held  erroneous,  because  it  discarded 
the  material  question  whether  the  buildings  could  have  been  comforta- 
bly or  conveniently  used  while  the  street  was  maintained  at  the  grade. 
Id, 

9.  Second  contract  to  light  streets:  in^tttnction  by  tax-pater: 

creation  of  debt  beyond  limit.  P(ainti£P,  a  citizen  and  tax-payer, 
sought  to  eivjoin  the  council  of  his  citv  from  entering  into  a  contract  to 
light  the  streets,  while  a  contract  for  the  same  purpoie  was  in  foi-ce  with 
other  parties.  But  since  he  failed  to  show  that  bo  would  susUiin  any 
injury  by  the  contemplated  action  of  the  council,  held  that  he  was  not 
entitled  to  an  injunction;  and,  as  to  his  claim  that  such  action  would 
result  in  creating  a  debt  in  excess  of  th^  constitutional  limit,  held  that, 
as  a  contract  to  that  effect  would  be  void,  he  could  not,  in  advance  of 
any  steps  taken  by  either  party  to  carry  it  into  effect,  enjoin  the  parties 
from  entering  into  it.    Searle  v,  Abraham,  507. 

10.  Street-railways:  exclusive  right:  construction  of  ordinance. 
A  city  ordinance  granting  to  a  street  railway  companjr  the  right  to  lay 
a  single  or  double  track  along  all  its  streets,  and  providing  further  that 
'*  the  right  herein  granted  to  said  company  to  operate  said  railway  shall 
be  exclusive  for  the  term  of  thirty  years,  and  that  **  the  said  city  shall 
not,  until  the  expiration  of  said  terra,  prant  to  or  confer  upon  any  person 
or  corporation  any  privileges  which  will  impair  or  destroy  tho  rights  or 
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privileges  herein  gnmted  to  said  company/'  held  to  mean  thai  the  said 
city  should  not  pennit  rival  companies  to  operate  street  railways  on  its 
streets  daring  tnat  time,  and  not  simply  that  it  would  grant  no  right  to 
interfere  with  said  company  in  operating  the  railroad  which  it  might 
build.  Des  Moines  St.  B,  R.  Co,  v.  Dea  Moines  B.  O.  St.  R"y  Co., 
513. 

11. : :  POWER  TO  GRANT.    Before  the  enactment  of  §  464^  of 

the  Ckxle,  giving  to  cities  the  **  power  to  authorize  or  forbid  the  location 
and  laying  down  of  tracks  for  railwayn  and  street  railways,  the  city  of 
Des  Moines  by  ordinance  granted  to  plaintiff's  asssignor  the  exclusive 
ritrht  to  build  nnd  operate  street  railways  on  its  streets  for  a  term  of 
thirty  years.  Whether,  without  legislative  grant,  the  city  had  or  had 
not  the  power  to  grant  such  exclmive  right,  Md  that,  under  said  sec- 
tion, it  had  the  right  to  ratify  the  grant,  and  to  make  the  privilege  prac- 
tically exclusive  by  withholding  it  from  others;  also,  that  it  haa  power 
to  bind  itself  by  contract  to  withhold  it  for  u  reasonable  time  from  others, 
if  it  deemed  it  necessary:  to  make  such  coatract  in  order  to  secure  a  serv- 
ice to  the  public  which  it  might  not  otherwise  be  able  to  do.  (Compare 
Burlington  dt  Henderson  Counitf  Ferry  Co.  p.  DaviSy  48  Iowa,  183,  and 
other  cases  cited  in  opinion.)    Id. 

12.  :  ;  RATIFICATION  OF  XTLTRA  VIRES  CONTRACT.      In  SUCh 

oase,  after  the  enactment  of  §  461  of  the  Code,  the  city  council,  by  what 
was  meant  for  an  ordinance,  but  which,  perhap^i,  was  not  an  ordinance 
in  law,  undertook,  among  other  things,  to  ratify  the  contract  which  it 
had  made  by  ordinance  with  plaintiff's  assignor  when  it  had  no  author- 
ity to  make  it;  and  everyone  understood  it  as  a  ratification,  binding  on 
the  city  and  plaintiff's  asiignor;  and  th3  plaintiff *s  assignor  acted  upon 
it  and  expended  money  in  laying  additional  track  and  in  paying  for 
street  pavement  Held  that  the  action,  though  not  resulting  in  an 
ordinance,  amounted  to  at  least  a  resolution,  sufficient  to  bind  the  city 
to  the  terms  of  the  original  coatract;  aad  ihat  this  was  so,  although 
the  so-called  ratifying  ordinance  provided  that  ordinances  granting 
privileges  should  not  be  enlarged  tuereby;  for  the  proper  meaning 
thereof  was  only  that  they  should  not  be  enlarged  beyond  their  orig- 
inal intention.    Id. 

18.  :  -; :  CONSTITUTIONAL  RESTRICTION.    Section  12,  art.  8,  of 

the  constitution,  which  declares:  **  No  exclusive  privileges,  except  as 
in  this  article  provided,  shall  ever  be  granted,*'  held  not  to  apply  to  the 
grant  by  a  city,  to  a  person  or  company,  of  the  exclusive  right  to  build 
and  operate  street  railways  on  thexity  streets.    Id. 

14. :  — — *:  CITY  OF  DBS  liOiNES.    Under  an  ordinance  of  the  city 

of  Des  Moines,  passed  in  1866,  granting  to  the  plaintiff's  assignor  the 
exclusive  right  to  build  and  oparate  street  nulways  on  all  its  streets  for 
a  term  of  thirtyyears,  as  subsequently  ratified  by  the  city  council,  held 
that  the  plaintiff  has  the  exclnnive  right  to  build  and  operate  street  rail- 
ways on  all  the  strjsets  of  said  city;  and  that  the  public  rights  are  secured 
by  an  implied  obligation  on  the  port  of  the  plaintiff,  acting  under  the 
ordinance,  to  hold  itself  in  readiness  at  all  times  to  construct  and  oper- 
ate 80  much  track,  and  upon  such  streets,  as  the  public  conveniences 
may  require,  to  be  determined  by  the  city  council  m  tihe  exercise  of  a 
reasonable  and  proper  discretion, — &he  company  to  have  a  reasonable 
time  to  comply  after  the  reauisition  shall  b3  made.  [Adams,  Ch.  J., 
dissenting t  so  far  as  to  hold  that  plaintiff  *8  exclusive  right  does  not 
extend  to  streets  not  entered  upon  by  it  until  they  have  Men  occupied 
by  another  company.] 

[Note. — In  a  supplemental  opinion,  the  court  states  that  it  is  not  to  be 
understood  as  holding  that  the  city  is  precluded,  by  the  ordinance  under 
which  the  plaintiff  is  acting,  from  availing  its  *lf  of  any  improved  street 
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railway  to  be  operated  by  other  than  animal  power,  if  reasonably  necessary 
to  meet  the  public  wants.  Sach  question  not  being:  m  the  case,  no  opinion 
is  expressed  thereon.]    [See  p.  524.]  Id, 

15.  CONVBTANCB  TO  TOWN:  BBSOISSION  IW  EqUITT:  TOWN  NOT  A  PARTY. 

Where  land  had  been  conveyed  to  a  town,  and  the  vendor  had  received 
a  part  of  the  purchase-price,  Jield  that  a  refunding  of  the  money  and  a 
reconvevance  of  the  land  could  not  be  ordered  in  equity  in  an  action 
to  whieh  the  trustees  of  the  t  )wn  were  parties,  bat  the  town  itself  was 
not  a  party.    Moore  v.  Held,  538. 

16.  EzBHFTiON  OF  10-ACRB  LOTS  FROM  TAXES.    See  Taxation*  2. 

CLERK  OF  COURTS. 
See  Attachubmt,  2. 

CODE. 
See  Statutes  Cited,  Cokstrttbd,  eto. 

COMMISSIONERS  OP  PHARMACY. 
See  iNTOxicATiNa  Liquors,  26;  Phabscacistb,  1. 

CONFLICT  OF  LAWS. 
See  Assignment  for  Benefit  of  Creditors,  4-10. 

CONSIDERATION. 
See  Promissort  Notes,  2;  Vendor  and  Vendee,  4. 

CONSTABLE. 

See  Justices  and  Their  Courts,  1;  Intozioating  Liquors,  11. 

CONSTITUTIONAL  LAW. 

1.  Taking  prfvatr  property:  dub  process  of  law:  jury  trial.  The 
action  of  the  township  trustees  in  assessing?  or  refusinar  to  assess  dam- 
ages caused  to  land  by  thd  construction  of  a  tile  or  undergrround  drain 
through  it,  under  Chap.  185,  Laws  of  1884,  cannot  be  regarded  as  due 
process  of  law,  unless  the  party  whose  land  is  taken  has  a  ri^^ht  of 
appeal,  through  which  he  may  have  a  trial  by  iury;  and  if  }  1  of  said 
act  is  to  be  construed  as  meaning  that  the  land  owner  has  no  ri^ht  ol 
appeal  in  ca^e  no  damages  are  assessed  in  his  favor,  then  said  section  is 
unconstitutional,  as  depriving  him  of  his  property  without  due  proems 
of  law.    Fleming  v.  Hullf  598. 

2. :  drainage  of  lands  for  private  benefit.    Chap.  188,  Laws 

of  1884,  is  unconstitutional,  because  it  permits  one  land-owner,  for  bis 
own  personal  benefit,  and  without  any  consideration  of  the  public  good, 
to  construct  a  "  tile  or  other  underground  dram ''  through  the  lands  of 
another,  thud  taking  private  property  for  private  use.  [Bbck,  J.,  <ff«- 
serUing.]    Id, 

S.  Limit  of  indebtedness.    See  Cities  and  Towns,  9. 

4.  Exclusive  PRITILEGBS.    See  Cities  and  Towns,  13. 

5.  Validity  of  prohibitory  liquor  law.    See  Intoxicating  Liquors,  16- 

18,  U. 

6.  Ex  POST  FACTO  LAWS.    See  Intoxicating  Liquors,  25. 

See  Taxation,  2. 
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CONSTRDCTION. 
S'.'e  Chattel  Mobtoagb,  4,  5;  Lbasb,  1;  Wxlu,  8,  4. 

CONTEMPT. 
See  Intozicatikg  LiquoBe,  22-24. 

CONTINUANCE. 

1.  Gb ANTED  WITH0X7T  GOOD  /^ause:  COSTS.    Where  a  party  uks  and  pro- 

cures an  order  for  a  coDtinuance  apoa  an  insufficient  sliowing,  and  the 
order  is  accompanied  with  an  order  for  the  costs  to  be  taxed  to  him,  he 
cannot  accept  of  the  continuance,  and  afterwards  complain  of  the  order 
as  to  the  costs.  IRebd,  J.,  dissenting, \  Robinson  v.  Chicago^  B,  /.  <t 
P.  R'y  Co.,  506. 

2.  For  trial  on  depositions:  action  to  enjoin  nuisahcb.  See  Intox- 

icating hquors,  13. 

CONTRACT. 

1.  intoxication,  fbaud  and  inadbquate  considebation  as  gbounds 

OF  Utscission:  A  rescission  of  a  conveyance  was  soaj^ht  by  the  inter- 
venor  on  the  gfround  that  the  granteej  procured  nim  to  become  intoxi- 
cated, and  that  while  he  WdR  in  that  conaition  they  obtained  from  him 
the  conyeyancein  question  for  a  very  inadequate  consideration;  but, 
upon  an  examination  of  tiie  evidence,  (see  opinion,)  held  that  these 
allegations  were  not  sustained.     Carter  v,  Davidson,  45. 

2.  Seyebablb:  bbsoibsion  for  breach  as  to  pabt.     A  party  is  not 

entitled  to  rescind  a  divisible  contract  for  a  breach  of  its  conditions, 
unless  such  breach  goes  to  the  whole  consideration.  (Myer  v. 
Wheeler,  65  Iowa,  390.)  And  so,  where  plaintiff  had  agreed  to  fur* 
nish  to  defendant  at  a  certain  price  all  the  coal  it  would  need  during  the 
season,  the  coal  furnished  during  an^  month  to  be  paid  for  on  the  10th  of 
the  month  following,  held  that  plaintiffs  could  not  declare  the  contract 
at  an  end  upon  a  failure  of  defendant  to  pay  at  the  time  affreed  for  coal 
already  delivered,  and  recover  the  market  value,  instead  of  the  contract 
price,  for  coal  delivered  after  notitying  defendant  that  th^y  regarded 
the  contract  as  rescinded.  Hanson  v.  Consumers'  Steam  Heating  Co., 
77. 

3.  Written  order  fob  machine :  fbaud  in  pbocuring:  eyidence  of 

ORAL  contbact.  In  an  action  on  a  written  order  for  a  harvester,  for 
the  price  thereof,  where  the  defense  was  fraud  in  procuring  the  defend- 
ant's signature  to  the  order,  held  that  it  was  competent  for  the  defend- 
ant to  show  that  the  machine  was  delivered  to  him  under  an  oral  con- 
tract entirely  different  in  its  terms  from  the  one  sued  on,  for  the  purpose 
of  establishing  his  claim  that  the  one  sued  on  never  became  operative. 
Esterly  v.  Eppelsheimer,  260. 

4. : 7-:  subsequent  dbolabation  ofaobntb.    In  such  case, 

what  plaintiff's  a;;ent3  said,  as  well  as  what  they  did,  while  they  were 
at  defendant's  place  trying  to  make  the  machine  work,  after  its  failure, 
was  competent,  when  offered  by  defendant,  to  show  that  they  knew  that 
the  terms  of  the  contract  on  which  they  sold  the  machine  were  not  those 
expressed  in  the  contract  sued  6n.    Id, 

5.  ;  :  :  iiiPBACHMENT.    In  this  case,  the  fraud  set  up 

in  the  defense  was  that  E.,  plaintiffs'  a^nt,  procured  the  signature  of 
defendant  (who  was  unable  to  read  English)  to  the  ontract  sued  on,  by 
falsely  representing  its  contants.  K.  was  a  witness  for  plaintiffii,  and 
tcc^tified  against  the  allegations  of  fraud  set  up  by  defenaant.    F.,  who 
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was  with  E.  when  the  aignature  was  procared,  and  afterwards,  was 
allowed  to  testify  to  declarations  mide  by  E.  shortly  after  the  transac- 
tion, in  which  K,  admitted  that  he  had  misre[)resented  to  defendant  the 
terms  of  the  contract  in  order  to  secare  his  signature.  Held  that  this 
testimony  was  admissible  as  tending  to  impeach  E.  as  a  witness;  and 
that,  while  E/s  attenj^ion  shoald  properly  have  been  called  to  the  con- 
yersation  while  he  was  on  the  stand,  and  before  the  impeaching  testi- 
mony was  offered,  yet,  as  E.  had  a  subseqaent  opportunity  to  deny  and 
explain  the  conversation,  it  was  a  mere  errOr  as  to  the  proper  order  of 
the  testimony,  without  prejndioe  to  plamtiffs,  and  therefore  no  ground 
for  reversal.    Id, 

6.  Forced  bbscissiok:   ohbck  snatched  bt  ka.kbb  fbok  haitds  of 

PATBB.  Defendant  made  and  delivered  to  plaintiff  his  bank  check  for 
the  price  of  certain  land,  for  which  he  at  the  time  received  a  deed  of 
warranty  from  plaintiff.  The  check  and  deed  were  delivered  without 
any  parol  conditions  whatever.  Bat  defendant  soon  afterwards  learned 
that  plaintiff*8  title  to  the  land  was  not  ^ood,  and  he  surreptitiously 
obtained  possession  of  the  check,  and  handed  plaintiff  the  deed,  which 
she  kept  tor  a  short  time  and  then  returned.  There  was  no  evidence  to 
establish  a  voluntary  rescission  of  the  contract  on  her  part.  Held  that 
the  check  was  the  absolute  property  of  plaintiff,  and  that  she  was  enti- 
tled to  recover  its  ViVlue  in  an  action  against  defendant.  Kroger  v.  • 
Pierce,  859. 

7.  Of  pabol  agbbeicbnt  to  assign  patent  bioht.    A  parol  agreement 

to  assign  a  patent- right  may  be  enforced  in  equity.  The  provision  of  § 
4S9S,  Rev.  St.  H.  S.,  that  patents  ''shall  be  assignable  m  law  by  an 
instrument  in  writing,*'  does  not  make  invalid  a  parol  executory  agree- 
ment to  OBsign,  nor  prevent  a  court  of  equity  from  compelling  the  per- 
formance 01  such  executory  contract.  (See  opinion  for  authorities.) 
Searle  v.  Hill,  367. 

See  Rescission:  Telbgbaphs,  8. 

For  particular  kinds  of  Contracts,  see  appropriate  titles  • 

CONVEYANCE. 
See  Dbed:  Yendob  and  Vendee,  8,  9. 

CONVERSION. 

1.  Gbnebal  denial:  effect.    In  an  action  for  a  conversion  of  property, 

a  general  denial  puts  in  is;$ue  the  value  of  the  property  at  the  time  of 
conversion.    Thew  v.  Miller,  742. 

2.  Value  of  pbopebty:  vbbdict  on  confliotino  eyidbnce.    Where 

the  witnesses  as  to  the  value  of  converted  property  disagreed  widely, 
some  placing  it  higher,  and  some  lower,  than  the  value  found  by  the 
jury,  but  none  estimating  it  at  precisely  that  value,  it  cannot  be  said 
that  the  verdict  was  without  foundation  in  the  evidence.    Id, 

See  Landlobd*s  Lien,  1, 2. 

CORPORATIONS. 

See   Agbicultubal  Societies^  1;  Municipal  Cobpobations;   Bail- 
bo  ads,  1. 

COSTS. 

Se^  Continuance,  1;  tNTOziCATiNo  Ltquobs,  19;  Pbaotiob  in  Supbbicb 

COUBT,  13, 14. 
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COUNTER-CLAM. 
See  PLEADiNa,  8;  Pba^oticb  and  PnooBDUBBy  9. 

COUNTY. 
1.  LiABiUTT  OF.    See  Intoxicatmg  Liqaozs,  11;  Paapera,  1, 2* 

COUNTY  ATTORNEY.  / 

See  Iktozicatikg  LiquoBs,  11. 

COUNTY  DITCHES. 
See  DiTCHBS. 

COVENANTS. 
1;  Ik  bioht-of-wat  dbbds.    See  Railroads,  2,  8. 

CRIMINAL  LAW. 

1.  Gband  jubt:  calling  talbsubn:  wsbn  not  lawfitl.  After  the 
judge  has  informed  the  grand  jurors  that  they  need  not  appear  at  Uie 
next  term  nnless  again  summoned,  he  is  not  authorized,  on  the  third 
day  of  the  next  term,  without  an^  sammons  or  other  notice  to  the  jurors 
to  appear,  to  impanel  a  grand  jury,  by  calling  talesmen  to  take  the 
place  of  such  of  the  regular  panel  as  are  absent,  and  held  that  an  indict- 
ment found  by  such  grand  jury  should  bd  quashed.  State  v.  Bowmait, 
110. 

2.  AUTHOIUTT  OF  GBAND  JUBT:    AS  TO  CaAROB    ONGB  DISMISSED.      The 

authority  of  the  grand  jury  to  make  inquiries  and  find  indictments  does 
not  depend  on  the  submission  by  ihe  court  to  them  of  charges  against 
supposed  offenders;  (eee  Code,  g§  4268,  4272;)  and  §  4290  of  the  Code, 
providing  that  a  charge  once  dismissed  shall  not  agam  be  submitted  to 
the  flrrana  jury  without  the  direction  of  the  court,  does  not  prevent  the 
^nd  jurv,  on  its  own  motion,  from  investigating  the  charge  and  find- 
mg  a  valid  indictment  thereon.    State  v.  CoUiSf  54  J. 

8.  Jurors:  opinions  fobubd.  The  fact  that  a  juror  has  formed  and 
expressed  an  opinion  a^  to  the  guilt  of  the  prisoner  is  no  ground  for  his 
rejection  upon  challen^  for  cause,  where  upon  further  examination  he 
states  that  he  has  not  formed  or  expressed  such  an  opinion  as  would 
prevent  him  from  rendering  a  true  verdict  upon  the  evidence  submitted 
on  the  trial.  (Code,  §  4405,  pjur.  11;  StaU  v.  Vatter,  71  Iowa,  557.) 
StaU  V.  Smith,  32. 

4.'  Instbuction  as  to  lowbr  qrades  of  thb  offbnsb.  On  a  trial  for 
an  assault  with  intent  to  commit  gr^at  bodily  injury,  the  court  instructed 
tiie  jury  that  they  might  find  the  defendant  guilty  of  the  crima  charged, 
or  of  a  simple  assault.  He  was  found  guilty  as  charged.  The  evidenc3 
showed  that,  if  he  was  guilty  at  all,  his  crime  was  not  less  than  an 
assault  and  battery.  Held  tiat  it  was  reversible  error  for  the  court  to 
neglect  to  instruct  the  jury  that  thiy  mignt  find  the  defendant  guilty  of 
that  offense.    (See  opinion  for  cases  cited.)    State  v.  WeUhy  106. 

5.  Pragtiob:  ohanob  of  vbnub:  confligtino  affidavits:  discre- 
tion OF  qouBT.  An  application  for  a  change  of  venue  in  a  cnminal 
case,  on  account  of  the  prejudice  of  the  judge  and  of  the  people  of  the 
county,  is  addressed  to  the  discretion  of  the  court,  (see  cases  cited  in 
opinion.)  and  where  the  affidavits  of  the  defendant  and  of  the  state  were 
conflicting,  held  that  this  court  could  not  interfere  with  the  overruling 
of  the  application.    State  v.  Beck,  616. 
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6.  Evidencb:   DiscaABas  of  onb  jointly  indiotbd:  oontictioit  of 

OTHERS.  AUhoafiT'^  ^^^  coart  held  that  the  evidence  ajcainst  oae  jointly 
indicted  with  dafendant,  but  tried  separately,  was  not  safflcient  to  sus- 
tain a  judgment  of  conviction,  yet  there  was  other  evidence  a^rainst  the 
detendaat,  the  weight  of  which  wtis  for  the  jury;  and  held  that  there 
was  no  such  want  of  evidence  in  this  case  as  to  justify  this  court  in 
interfering  with  the  verdict.    Id, 

7.  :  THAT  GRiacB  WAS  coMMiTTfiD  BT  ANOTHER.  A  defendant  on  a 
criminal  charge  has  a  right  to  prove,  if  h3  cjn,  that  the  crime  was  com- 
mitted by  another,  but  nob  merely  that  it  might  have  been  committed  by 
another;  and  so,  an  offer  to  prove  that  such  other  person  was  in  the  com- 
munity on  the  night  of  the  crime  w^is  properly  excluded,  as  was,  also,  an 
offer  to  prove  that  the  person  assailed  afterwards  expressed  the  belief  that 
such  other  person  was  one  of  the  assailants,  and  that  a  description  given 
by  the  assailed,  the  next  morning  after  the  assault,  of  oae  of  the  persons 
who  assaulted  him,  corresponded  with  such  other  person.    Id. 

8.  ;    ASSAULT  WITH  INTENT:  EVIDENCE  OF  POSSCBLB   BXSai4T8    OF 

INJURIES.  A  person  making  an  assault  upon  another  is  presumed  to 
have  intended  all  such  consequences  as  are  ordmarily  to  be  apprehended 
as  the  result  of  his  act,  bub  not  such  consequences  as,  in  the  judgment 
of  an  expert  in  medical  scieace,  might  follow.  And  so,  in  a  prosecution 
for  an  assault  with  inteut  to  commit  great  bodily  injury,  the  evidence 
of  a  physician  as  to  the  results  which,  in  his  opinion,  might  be  expected 
to  follow  from  the  acts  of  the  defendant,  was  erroneously  admitted, 
where  it  was  not  claimed  that  such  results  did  follow.  StaU  v.  Bed* 
field,  643. 

9.  Alibi:  rebuttal:  witness*  na^b  not  on  indictbcent.    A  defend- 

ant who  relies  upon  an  alibi  has  the  burdea  to  prove  it,  and  evi- 
dence tending  to  contradict  that  introduced  to  establish  the  alibi  is 
rebutting  evidence;  and  it  is  not  required  that  the  name  of  the  witness 
giving  such  evidence  should  be  on  the  back  of  the  indictment.  State  v. 
AfcCUntic,  663. 

10.  Burglary:  in  night  time:  insufptcient  evidence.  The  evidence 
in  this  case  examined,  and  held  insufficient  to  justify  a  verdicb  of  g^ailty 
of  burglary  in  the  night  time.    State  v,  Frahm,  355. 

11.    :  evidence:  possession  of  stolen  goods.    Where  it  is  shown 

that  larceny  and  burglary  were  committed  by  the  same  person  at  the 
same  time,  recent  possession  of  the  stolen  goods  is  prima  facie  evi- 
dence that  the  possessor  is  guilty  of  both  offenses.  {Stale  o.  Rivers,  63 
Iowa.  611,  followed.)    Id, 

12.  Embezzlement:  evidence:  bank-deposit  tickets  written  by 
DEFENDANT.  In  a  prosccution  of  defendant  for  embezzling  his  employ- 
er's funds,  where  it  was  cl^umed  that  be  hai  failed  to  account  for  cercam 
checks  given  him  by  customers,  defendant  offered  in  evidence  certain 
deposit  tickets,  written  by  himself,  and  given  to  the  bank  when  he 
made  deposits  to  the  credit  of  his  employers,  on  which  the  nature  of 
the  dei>osit  was  stated,  whether  currencv,  coin  or  checks,  for  the  pur- 
pose of  showing  that  he  had  accounted  for  the  checks  in  question. 
These  tickets  were  used  by  the  bank  in  writing  up  its  books.  Held 
that  they  were  competent  for  the  purpose  for  which  they  were  offered, 
being,  indeed,  the  primary  evidence  of  the  facts  stated  thereon.  State 
V.  Halstead,  376. 

13.  Evidence:  forgery:  handwriting:  denlal  bt  defendant. 
Where  defendant  knew,  on  his  preliminary  examination  for  forgerv, 
that  the  state  relied  upon  his  signature  in  a  hotel  register  at  0.,  made 
at  a  certain  date,  to  prove  his  guilt,  and  he  denied  that  he  was  at  0.  at 
said  date,  held  that  it  was  proper,  on  the  trial  in  the  district  court,  to 
permit  the  state  to  provj,  nob  only  that  he  was  at  0.  at  said  dace,  and 
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that  he  then  wrote  his  name  in  the  register,  but  also  that  he  had,  on  his 
preliminaiy  ezaaiination,  denied  beinflr  at  0.  on  that  date.  State  v. 
Calkins,  128. 

14.  — — :  TESTIMONY  OF  BOiTDSMAn :  WEIGHT  OF.  The  fisict  that  a  wit- 
ness for  defendant  on  a  criminal  charsj^  is  defendant's  bondsman,  may 
be  shown  on  cross-examination,  as  a  fact  which  the  jury  may  consider 
in  weighing  his  testimony.    Id, 

15.   FoROERT:  BBPRBSBNTATIOSr  AS  TO  OBNUINENBSS  OF  BIGNATUBB.     To 

constitute  an  uttering  and  publishing  of  a  forged  instrument,  there 
must  be  a  representation  of  its  genuineness,  bat  the  act  of  the  forger  in 
offering  it  for  sale,  and  selling  it,  is  a  sufficient  representation.    Id. 

16.  HosaciDE:  etidenob  of  assault.  In  this  case,  the  only  evidence  of 
any  violence  done  by  defendant  to  the  deceased,  except  the  wounds  and 
bruises  visible  on  her  body,  was  the  testimony  of  one  who  was  to  a  cer- 
tain extent  impeached  as  to  some  portions  of  his  testimony,  and  who  was 
at  first  sup  osed  to  be  an  accomplice  in  the  crime,  and  was  arrested  and 
lodged  in  jail  as  such;  but  held  that  the  weight  of  this  testimony  was  a 
matter  for  the  jury,  and  that  this  court  could  not  intcrf  .Te  with  their 
finding  therefrom  that  defendant  had  been  gnilty  of  the  violence  testi- 
fied to  by  the  witness.    State  v.  Smith,  82. 

17.    :    MUBDEB     IN   SEOOND    DEaUBE:    WOVKDS   COHTRIBTTTINa  TO 

DEATH.  The  evidence  in  this  case  was  to  the  effect  that  the  wounds 
inflicted  upon  deceased  by  defendant  were  not  sufficient  to  cause  her 
death  without  the  concurrence  of  other  causes,  and  that  other  contribut- 
ing causes  were  disease  of  the  heart,  and  intoxication ;  and  the  court 
instructed  the  jury  that  if  defendant  inflicted  the  wounds  with  malice 
aforethought,  express  or  implied,  and  if,  but  for  the  same,  she  would  not 
have  died,  then  he  is  guilty  of  murder  in  the  second  degree,  even  if  at 
the  time  she  was  affected  with  heart  disease,  or  afflicted  with  intoxica- 
tion, and  they  contributed  also  to  her  death.  Held  that  the  instruction 
was  correct.    Id. 

18.  — — :  bcanslaughtbr:  PUNisHaiENT.  There  is  nothing  in  the  facts 
of  this  casd  (see  opinion)  to  justify  this  court  in  interfering  to  mifigate 
a  sentence  ot  six  years  in  the  pemtentiaty  for  manslaughter,  the  deced- 
ent being  defendant's  wife.    Id, 

19.  L.vbcent:  deoree:  beaso stable  doubt:  instructtons.  Under  §4429 
of  the  Code,  where  tliereis  a  ''reasonable  doubt  of  the  degree  of  the  offense 
of  which  the  defendant  u  guilty,  he  shall  only  be  convicted  of  the  lower 
degree.**  And  on  a  trial  for  grand  larceny,  the  jury  should  be  instructed 
that,  if  they  have  a  reasonable  doubt  upon  all  the  evidence  as  to  the 
^ue  of  the  stolen  property  being  greater  than  twenty  dollars,  they 
should  find  the  value  t^  be  twenty  dollars  or  less;  (following  State  v, 
Wood^  46  Iowa,  116;)  and  the  instructions  in  this  case  (see  opinion)  fail- 
ing in  that  particular,  are  held  erroneous  and  prejudicial  to  defendant, 
bioce  he  was  convicted  ot  grand  larceny,  and  it  does  not  appear 
absolutely  certain  from  the  evidence  that  the  property  was  worth  more 
than  twenty  dollars.    State  v,  McCarty,  51. 

20.  Manslauohteb:  KiLLisra  coyoEDBD:  iNSTBUGTiON.  In  a  trial  for 
manslaughter,  although  the  defendant  pleaded  not  guiltv,  yet  where  all 
the  witnesses,  including  the  defendant  himself,  testified  to  the  killing 
by  defendant,  and  the  whole  record  showed  that  there  was  no  dispute  as 
to  that  fact,  held  that  it  was  no  error  for  the  court  to  instruct  the  jnry 
that  the  killing  was  conceded.    State  v.  Archer,  320. 

21.  Eyidebce:  murder:  res  gbstjb.  On  a  trial  for  the  murder  of  a 
woman  by  shooting,  where  the  woman's  husband  and  a  stranger,  sleep- 
ing in  the  same  room,  were  also  shot  at  about  the  samo  tim3,  and  there 
was  an  attempt  to  bum  the  house  by  a  fire  started  in  another  room,  the 
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state  wjis  allowed  to  prove  tdiat,  soon  after  the  shootinff,  the  hnsband 
addressed  a  parsoa  in  the  room  where  tha  fire  was.  was:  *' Henry, 
yoa  d — a  son  of  a  b— h,  you  ara  ffoinf?  to  bam  us  all  up,"  Benry  boinjf 
the  christian  name  of  the  defendant,  and  defendant  haFincr  also  been 
recognized  at  the  same  time,  as  shown  by  the  evidence,  by  me  stranger 
who  had  been  sleeping  in  the  ro9m.  JfTeld  that  the  declaration  was 
properly  admitted  as  a  part  of  the  res  gesUB,  (See  opinion  for  authori- 
ties.)   State  V,  Schmidt,  469. 

22.  — — :  — — :  dying  dbcijlrations:  foundation  for:  how  laid. 
Before  the  dying  declarations  of  one  alleged  to  have  been  murdered  can 
be  admitted  as  such,  it  must  be  shown  that  the  declarations  were  mode 
when  the  person  making  them  had  a  belief,  amounting  to  a  conviction, 
that  he  was  soon  to  die,  an  \  such  belief  m\j  be  proved  by  the  express 
words  of  the  declarant,  or  inferred  from  his  evident  danger,  or  the  opinion 
of  the  medical  or  other  attendants,  stated  to  him,  or  from  his  conduct, 
or  other  circumstances  of  the  case,  all  of  which  may  be  reported  to,  in 
order  to  ascertain  the  stat^  of  the  declarant*s  mind.  A.nd  in  this  case, 
Jheld  that  declarations  mada  four  days  before  the  death  of  the  declarant 
were  properly  admit ^el  as  dying  declarations;  and  the  fact  that  they 
were  in  part  oral,  and  in  part  reduced  to  writing,  was  not  materisd.  Id. 

23.  :  — :  ■;  wbioht  of.    Dyin'?  declarations  are  entitled 

to  the  same  consideraiion  as  if  given  under  oath;  and  an  instruction 
designed  to  lead  the  jury  to  conclude  that  they  are  entitled  to  leas  con- 
sideration was  proporly  refused.    Id, 

24  :  rape:  good  characteti  of  defendant.    In  a  prosecution 

for  rape,  a  witness  for  d(?fendant  was  asked,  **  Are  you  acquainted  with 
his  (defendant's)  reputation  as  a  peaceable,  law-abiding  citizen?**  Held 
that  the  ruling  of  the  court  oxcladmcc  the  question  might  well  be  sus- 
tained on  the  ground  that  it  did  not  inquire  concerning  the  reput^ion 
of  the  defendant  in  the  neighborhood  in  which  he  lived  at  and  before 
the  commission  of  the  alleged  crime.    State  v.  Ward,  532. 

25. :   :  bbputation  for  ohastitt  of  prosecutriz.    In 

such  case,  where  the  defendant  claimed  that  the  sexaal  intercourse  was 
with  the  consent  of  the  prosecutrix,  held  that  an  inqairy  by  the  defease 
into  her  reputation  for  chastity  should  be  confined  to  the  time  prior  to 
the  alleged  rape.    Id, 

28.  :  witness  not  NAafED  in  indictment:  waiver.    The  state 

called  two  witnesses  whose  n  imes  were  not  indorsed  on  the  indictmebt 
and  of  who^e  testimony  no  notice  had  been  given,  f  compare  §  3,  ch.  68, 
Laws  of  1878.)  When  the  first  of  them  was  called  to  the  stand  the 
defendant  objected,  and  the  witness  was  excused  by  the  court.  The 
defendant's  counsel  then  said:  '*I  desire  to  withdraw  the  objection, 
*  *  *  but  waive  no  rights.**  Thereupon  both  witnesses 
were  examined  without  farther  objection,  but  not  croits* examined. 
Held  that  defendant  waived  the  requirements  of  the  statute,  and  could 
not,  on  appeal,  claim  that  the  state  had  no  right  to  examine  these  wit- 
nesses.   Id, 

27.  Rape:  besistance:  oonsbnt:  instbuotion.  In  a  prosecution  for 
rape  the  court  instructed:  **  The  allegation  of  force  is  proved  by  any 
competent  evidence  showing  that  either  the  person  of  tne  woman  was 
violated,  and  her  resistance  overcome  by  physical  force,  or  that  her  will 
was  overcome  by  duress  or  fear.  In  either  case,  the  crime  is  complete, 
although  she  ceased  all  resistance  before  the  act  was  finally  oonsammated. 
But  before  the  defendant  can  be  convicted  of  rape,  it  must  be  shown 
that  (the  worn  m)  did  noc  consent  to  inter^urae.  but  that  she  nsed  all 
the  resistance  ia  her  no  war,  under  the  circumstancis,  up  to  the  time  of 
the  intercoarse.**    Held  that  the  whole  scope  of  this  instruction  was  to 
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the  effect  that,  m  order  to  convict,  the  jury  mast  find  that  she  did  not 
ai  any  time  consent  to  the  intercourse,  and  that  it  was  without  error. 
Id. 

28.  Assault  with  intvnt  to  rape:  wsbn  assault  and  battbky 
IMCLUDBD.  The  crime  of  assault  and  battery  is  not  Decedsarily  included 
in  an  assanlt  with  an  intent  to  commit  rape;  and  to  justify  a  c9nyiction 
of  assault  and  battery  on  an  indictment  cnarginijr  an  assault  with  intent 
to  commit  rape,  it  must  be  averred  in  tha  Indictment  that  the  attempt 
was  accompanied  by  some  actual  violence  to  the  person  of  the  woman; 
and  the  indictment  in  thi:^  case  (set  out  in  the  opinion)  contained  no 
such  averment.    State  v,  McAvoy,  557. 

29. :  what  keobssart:    byidbxcb.     The  evidence  in  this  case 

clearly  shows  that  defendant  desire  J  to  have  sexual  intercourse  with  the 
prosecutrix,  and  tended  to  show,  also,  that  he  committed  a  technical 
assault  uj)on  her  person  while  urcrinCT  his  sol  citations;  but  held  that,  to 
render  him  iruiltv  of  the  crime  of  assault  with  intent  to  commit  rape,  he 
must  have  intenaed  to  use  whatever  amount  of  force  was  necessary  to 
overcome  her  resistance  and  accomplish  bis  purpose,  and  that  there  was 
no  evidence  of  such  intention,  and  therefore  a  verdict  of  guilty  was  not 
supported.  (Compare  State  v.  Hagerman,  47  Iowa,  151;  State  v,  Can- 
ada, 6B  Id.,  397.)    StaU  v.  Kendall,  255. 

80.  Duty  of  attobnbt  to  olibnt.    See  Attorney  at  Law,  1. 

81.     As  TO  OFFENSSS  RBLATIM6  TO  INTOXICATING  LIQUORS,   SeO  that  title. 

See  Seduction. 

DAMAGES. 

See  Banks  and  Banecno,  4:  Oitibs  and  Towns,  3;  Injunction,  1; 
Landlord's  Lien,  2;  Pbrsonal  Injuuibs,  1-7;  Railroads,  24,  26, 
27, 85;  Water  and  Watbscoubsbs,  1. 

DECREE. 
See  Judgment. 

DEED. 

1.  Dbltybrt:  what  is  not:  prior  attacrment.    Defendant,  a  resident 

of  Iowa,  while  visitinf^  his  father  in  Vermont,  ^ave  him  the  refusal  of 
his  Iowa  land  at  a  named  price.  No  further  communication  was  had 
between  them  until  some  time  afterwards,  when  d<  fendant  executed  a 
deed  for  the  lund  t)  his  father,  had  it  recorded,  and  sent  it  to  him  by 
mail.  Held  that  there  conld  not  have  been  a  completed  sale  of  the 
land,  and  no  delivery  of  the  deed  in  a  legal  bense,  until  the  receipt  and 
'  acceptance  of  the  deed,  and  that  an  attachment  levied  on  the  land  oef ore 
the  receipt  of  the  deed  created  a  paramount  lien.  (Compare  Day  v, 
Griffith,  15  Iowa,  104,  and  Cobb  v.  Chase,  54  Id.,  258.)  Deere  v.  Nel- 
son, 186. 

2.  D ELI V CRT:  WHAT  IS.    The  mother  of  the  defendants  went  with  one  of 

them  to  a  justice  of  the  peace  and  si^ed  and  acknowledged  a  deed 
before  him,  conveying  to  the  defendants  the  land  in  question.  She  then 
left  the  deed  in  the  custody  of  the  justice,  with  instructions  to  keep  it 
until  she  had  died,  and  then  file  it  for  record.  The  justice  told  her  that 
she  could  have  the  deed  whenever  she  wanted  it,  but  she  replied,  "  1 
don't  want  it.  You  mast  keeo  it  till  I  die.**  She  also  told  the  defend^ 
ant  who  accompanied  her  that  she  had  deeded  the  land  to  her.  Held 
that  it  was  the  intention  of  the  grantor  that  the  deed  should  take  effect 
immediately,  and  that  the  recording  of  it  only  was  designed  to  be  post- 
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poned  until  after  her  death,  and  that  the  leanng  it  with  the  joBtioe  was 
a  deliveiy  to  the  grantees.    Hineon  v.  BaiUy,  5l4. 

8.  MiSDBSCRTPTiOK  OF  PBOPBBTT.  See  Assignment  for  Benefit  of  Credit- 
ors, 11, 12. 

4.  DsLiTBBT  AND  ACCEPTAiTOK.    See  Chattel  Mortgage,  1. 

5.  Dbsds  fob  bight  of  way.    See  Railroads,  2, 3. 

DEFAULT. 
See  Judgment,  8;  Practice  and  PnooBDUHBt  3. 

DELIVERY. 
See  Chattel  Mortgage,  1;  Deed,  1,  2. 

DEPOSITIONS. 
See  Evidence,  24;  Practice  and  Procedure*  7. 

DESCENT. 

See  Estates  of  Decedents,  passim;  Homestead,  1. 

DESCRIPTION. 
See  Assignment  fob  Benefit  of  CRSDiTORSt  11,  12;  Chattel  >'obt- 

GAGE,  5-9. 

DITCHES. 

1.  Establishment  of:  jurisdiction  of  township  trustees:  enter- 
ing FINDINGS  OF  RECOiiD.  Tiie  Statute  (Code,  g  1220)  aathoriziog 
township  trustees  to  establish  public  ditches,  upon  tinding  certain  juris- 
dictional facts  to  exist,  proyidcs  that  "  all  the  tindings  and  doings  ot  the 
trustees  shall  be  reduced  to  writiug  and  entered  on  record  by  the  clerk.** 
Where  the  record  was  burned  and  there  was  no  other  evidence  that  the 
jurisdictional  facts  had  been  found  by  the  trustees,  held  that  it  must  be 
presumed  that  they  never  were  found,  and  that  the  establishment  ot  the 
ditch  was  without  jurisdiction  and  void.  [Beck,  J.,  dissenting,]  Hull 
If,  Baird,  528. 

2. :  :  what  facts  must  be  found.  Before  township  trus- 
tees can  have  jurisdiction  to  establish  a  public  ditch  upon  the  property 
of  another,  under  §  1220  of  the  Code,  they  must  find  a/f  the  facts  to 
exist  which  are  enumerated  in  said  section.  And  so,  without  a  findinfc 
that  the  lands  to  be  dniined  are  **  a  source  of  disease,"  and  **  that  the 
public  health  will  be  promoted  by  drainin^r  the  same/*  the  trustees  htfve 
no  jurisdiction  to  establish  such  uitch.    Id, 

See  Constitutional  Law,  1, 2. 

DIVORCE. 

1.  Temporary  alimony:  ground  of.  Upon  a  motion  for  temporaiy  ali- 
mony to  enable  the  wife  as  plaintiff  in  a  divorce  suit  to  prosecute  her 
case,  it  is  not  necessary  that  her  affidavits  show  that  she  is  entitled  to  a 
divorce*    Campbell  v,  Campbell,  482. 

2.    :  PRIOR  SEPARATION  AND  DIVISION  OF  PROPERTY.     The  fact  that 

the  parties  had  previouslv  separated,  and  made  a  divii^ion  of  the  prop- 
erty, was  no  prround  for  denying  temporary  alimony  to  the  wife  upon  an 
action  begun  by  her  for  a  divorce.    {MaHin  v,  Martin,  65  Iowa,  255, 
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and  Blake  v.  Blake,  7  Id.,  46^  where  there  was  nofc  only  a  separation, 
but  a  (Ussolution  of  the  mairiage,  difitinguished.)    Id, 

3.  :  NEED  of:  discretion  op  trial  court.    The  making  of  an 

allowance  for  temporary  alimony  to  a  wife  as  plaintiff  in  a  divorce  suit 
ia  a  matter  resting  largely  in  the  discretion  of  the  trial  court,  and  this 
court  will  not  interfere  unless  &n  abuse  of  such  discretion  is  cleavlv 
shown;  which  is  not  done  in  this  case.   (See  cases  cited  in  opinion.)  Id, 

4.  Adultery  and  cruelty:  insufficient  eyidenob.    Slater  v.  Slater, 

764. 

DOMESTIC  RELATIONS. 

!•  BiQHT  TO  COMPENSATION  FOR  MAINTENANCE  OF  PARENT  IN  FAMILY. 

In  an  action  by  a  daughter  to  recover  of  her  mother's  administrator  for 
the  maintenance  of  the  mother,  who  was  aged  and  infirm,  for  some 
years  prior  to  her  death,  held  that  no  recovery  could  be  had  in  the 
absence  of  an  express  promise  on  the  part  of  the  mother  to  pay  for  such 
maintenance,  or  buch  racts  and  circumstances  as  would  satis^  the  jury 
that  the  services  were  rendered  in  the  expectation  on  the  part  of  the 
daughter  of  receiving,  and  on  the  part  of  the  mother  of  paying,  com- 
pensation therefor.  (See  opinion  for  cases  followed.)  Where  such  facts 
and  circumstances  are  shown,  an  express  promise  is  not  necessary ;  nor 
is  it  necessary  in  such  case  that  the  amount  of  the  compensation  should 
have  been  agreed  upon.    McGarvy  v,  Eood8,SQ3, 

2.  Ck>MPENSATiON  FOR  SERVICES  BY  MEMBER  OF  FAMILY.  Ordinarily,  and 
without  more,  where  one  per»on  renders  services  for  another,  which  are 
known  to  and  accepted  by  him,  the  law  implies  a  promise  on  his  part  to 
pay  therefor.  But  where  it  is  shown  that  the  person  rendering  the  ser- 
vice is  a  member  of  the  family  of  the  person  served,  and  receivinf|[  sup- 
port therein,  either  as  a  child,  a  relative,  or  a  visitor,  a  presumption  of 
law  arises  that  the  services  were  gratuitous;  and  in  such  case,  before  the 
person  rendering  the  services  can  recover,  the  express  promise  of  the 
party  served  to  pay  therefor  must  be  shown,  or  such  facts  and  circum- 
stances as  will  authorize  the  jury  to  find  that  the  services  were  rendered 
in  the  exi)ectation  by  one  of  receiving,  and  by  the  other  of  making, 
compensation  therefor.  {Scully  v,  Scully's  Ex'r,  28  Iowa,  548,  fol- 
lowed. Compare,  also,  McGaroey  v.  Roods,  ante,  p.  368.)  Cowan  v. 
Musgrave,  8S4. 

See  Divorce. 

DOMICILE. 

See  Taxation,  5. 

DOWER. 

4.  Assignment:  jurisdiction  of  equity:  partition.  Courts  of 
equity  have  concurrent  jurisdiction  with  courts  of  law  in  the  assign- 
ment of  dower,  (see  cases  cited  in  opinion,)  and  the  proceedings  author- 
ized therefor  by  g^  2444-2451  of  the  Code  are  not  exclusive,  but  dower 
may  be  assigned  in  an  action  in  partition,  which  is  an  equitable  action. 
Thomas  v.  Thomas,  657. 

See  Estates  of  Decedents,  passim;  Wills,  1. 

DRAINS. 
See  Constitutional  Law,  1,  2;  Ditches,  1, 2, 

EMBEZZLEMENT. 
See  Criminal  Law,  12. 
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EMPLOYER  AND  EMPLOTE. 

1.  Negligence  of  co-emplote:  liabilitt  ot  emploteb:  who  ib  oo- 
bmploye:  question  for  jubt.  It  is  tlie  rale  of  this  court  that  an 
emploje  cannot  recovBr  of  his  employer  for  the  negli^enoe  of  his  co-em- 
ploye. Bat  one  who  is  charged  with  no  other  daty  than  to  inspect 
machinery  and  keep  it  in  order  is  not  to  be  regarded  as  a  co-employe  of 
a  person  operating  the  machinery.  {Brann  v.  Chicago^  R,  L  A  P.  R^n 
Co,,  53  Iowa,  595.)  Bat  one  who,  besides  being  charged  with  tho  in- 
spection and  care  of  machinery,  is  also  chargeawith  the  daty  of  oper- 
ating the  engine  which  propels  the  machinery,  is  to  be  regarded  as  a 
co-employe  of  one  who  operates  the  machinery.  And  in  this  case, 
where  the  evidence  tended  to  show  that  the  ii^'ury  was  caased  by  the 
negligence  of  a  co-emploj^e,  as  last  above  defined,  held  that  it  was  error 
for  the  coort  not  to  submit  to  the  iury  the  question  of  the  relationship 
of  the  plaintiif  and  the  employe  whose  negligence  occasioned  the  iiuoiy. 
TheUman  v.  Moeller,  108. 

See  Railroads,  13-19. 

EQUITY. 

1.  Jurisdiction.  See  Assignment  for  Benefit  of  Creditors,  11;  Cities  and 
Towns,  3;  Contracts,  7;  Dower,  1. 

See  Fraud,  1.2;  Vendor  and  Vendee,  passim, 

ESTATES  OP  DECEDENTS. 

1.  Advancements:  how  treated  in  determining  widow's  share. 

An  advancement,  whether  made  by  ancestor  or  testator,  is  an  irrevoca- 
ble gift  in  anticipation  of  the  share  of  the  heir  or  legatee  in  the  estate; 
(In  re  Estate  of  Ibyon^  70  Iowa,  375;)  and  while  it  is  to  be  regarded  as 
a  part  of  the  estate  for  the  purpose  of  determining  the  share  of  the  one 
to  whom  it  has  been  made,  (Code,  g  2459,;  it  is  not  to  be  so  regarded 
for  the  purpose  of  determining  the  amount  of  the  widow's  one-third; 
for  h^r  right  is  to  have  one- third  of  the  personal  property  of  her  de- 
ceased husband,  and  advancements,  being  irrevocable  ^ffcs,  cannot  be 
regards  d  as  a  part  of  such  properiy.  [Adams,  Ch.  J.,  dissenting^ 
In  re  Will  of  Miller,  118. 

2.  Assets:  deed  ov  trust  satisfied  bt  death  of  testator:  wid- 

ow's SHARE.  A  testator  held  a  note  for  91,040,  made  by  a  daughter 
for  money  advanced  to  her.  which  was  secured  by  a  deed  of  trust,  and 
these  instruments  provided  for  the  payment  to  him,  so  long  as  he  should 
live,  of  an  annuity  of  seven  per  cent  on  said  sum,  and  that  the  principal 
sum  should  ba  due  and  collectible  upon  a  failure  to  pay  the  annuity  for 
any  year,  but  that,  if  the  annuity  should  be  regularly  paid  during  his 
life,  the  whole  oblis;ation  should  be  regarded  as  paid  and  discharged 
upon  his  death.  The  annuitv  was  in  ract  paid  during  his  life.  Held 
that  the  money  so  advanced  did  not  constitute  a  part  of  the  assets  of  the 
estate  upon  his  death,  and  could  not  be  considered  in  computing  the 
widow's  distributive  share,  upon  her  refusing  to  take  xmder  the  will. 
Id. 

3.  Widow's  share  of  land:  devtsb  of,  without  betting  apart. 

Where  the  owner  of  a  homestead  and  other  land  died,  leaving 
a  widow,  and  she  devised  her  interest  in  the  estate  of  her  deceased 
husband  to  another,  but  herself  died  without  having  her  distributive 
share  set  apart  to  her,  the  devise  carried  nothing,  because,  without 
such  setting  apart,  she  had  no  title  to  a  distributive  share  in  fee.  bat 
only  to  the  homestead  for  life.  (Compare  Darrah  v,  Cunningham^  T2 
Iowa,  123,  and  cases  there  cited.)    Mohleg  v,  Mobleg,  654. 
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4.  DowBB  OB  HOiuaTBAD:  BLBCTiON.    A  widow  catinot  take  both  dower 

and  homestead,  but  must  elect  which  she  will  take.  (Compare  But- 
ierfield  v.  Wieka,  44  Iowa,  810,  and  Holbrooh  v.  Perry,  66  id.,  2S6.) 
Thomas  v.  Thomas,  657. 

5.  DowBB  TBBB  FBOK  DBBT8.     The  dowoT  of  the  widow  is  not  sub- 

ject to  the  debts  of  her  deceased  husband,  and  is  to  be  set  apart  with- 
out reference  thereto.    (Compare  Mock  v.  Watson,  41  Iowa,  ^1.)    Id, 

6.  Homestead:   sleotiok  to   take:  what  amounts  to.     The  con- 

tinued occupancy  of  the  homestead,  m  the  absence  of  an  election 
to  take  dower,  will  be  deemed  an  election,  in  effect,  to  take  the  home- 
stead.   (Compare  Holhrook  v.  Perry,  66  Iowa,  286.)    Id, 

7.  Paetition  and  assionubnt  or  dower:  estate  should  fibst  be 

settled.  While  there  should  be  no  unnecessary  delay  in  settling 
an  estate,  and  the  heirs  must  be  permitted  to  urge  and  enforce 
such  speed  in  the  proceedings  as  will  not  prejudice  the  rights  of  credit- 
ors and  the  widow,  yet  proceedings  for  partition,  and  to  require  the 
widow  to  elect  whether  she  will  take  dower  or  homestead,  ought 
not  to  be  allowed  until  the  estate,  as  to  the  debts  against  it,  and  lega- 
cies, are  found,  upon  adjudication,  to  be  fully  settled;  because,  as 
to  the  heirs,  it  cannot  be  known  what  their  shares  of  the  land  will  be 
until  it  is  known  whether  any  of  it,  and,  if  so,  how  much,  may  be  re- 
quired to  pay  debts;  and,  as  to  the  widow,  until  the  extent  of  the 
indebtedness  is  known,  she  may  not  be  able  to  determine  whether  it  is 
better  to  take  the  homestead  or  her  distributive  share.  [Sebvers,  J., 
diAsenHfig,  on  the  ground  that  the  point  is  not  made  in  the  pleadings.] 
Id, 

B,  :  OBDBB  TO  WIDOW  TO  BLEOT  BETWEEN  DOWER  AND  HOME- 
STEAD: APPEAL.  In  an  action  for  partition  of  the  lands  of  a  decedent,, 
the  widow  was  ordered  by  the  next  term  of  the  court  to  e'ect 
whether  she  would  take  dower  or  homestead.  Held  that  an  appeal 
from  such  order,  and  the  filing  of  a  supersedeas  bond,  suspended  the 
court*s  right  to  enforce  the  order.    Id, 

9.  Distbibution:  adtancembnt.  Plaintiff^s  ward  and  defendant  were 
brothers,  and  the  only  heir^  of  their  father.  It  was  shown  by  defend- 
ant's testimony  that  the  father,  in  his  life  time,  divided  his  property 
between  his  two  sons  equally;  executing  to  defendant  a  deed  for  his 
share  of  the  real  estate,  aad  delivering  to  him  his  share  of  the  personal 
property;  that  no  deed  was  mide  to  plaintiff's  ward,  but  that  the  father 
remained  with  him  for  a  time  on  the  home  place,  which  was  allowed  to 
him  in  the  division.  After  the  fatber^s  death,  defendant  was  appointed 
his  administrator,  and,  as  such,  sold  the  personal  property  left  on  the 
place.  Held  that  this  evidence  showed  an  advancement  to  defendant  of 
ni9  full  share  of  the  estate,  and  that  plaintiff's  ward  was  entitled  to  the 
proceeds  of  the  property  so  sold.    O'Connell  v.  0*ConneU,  738. 

See  Wills. 

ESTOPPEL. 

See  Insubance,  2;  Judqicent,  9;  Pbactioe  and  Pbocedube,  4. 

EVIDENCE. 

1.  Impboper  admission:  ebror  cubed  bt  instbuction.    The  admis- 

sion of  incompetent  evidence  is  no  ground  for  reversal,  where  the 
instructions  of  the  court  are  such  as  to  take  away  from  the  party  offer- 
ing it  all  possible  advantage  which  he  might  have  gained  from  its  intro- 
duction.   (See  opinion  for  illustration.)    Dorr  v,  Simerson,  89. 

2.  Imf atbbial:  not  made  m  vterial  bt  wrong  instruction.    It  is  not 

reversible  error  to  exclude  immaterial  evidence,  even  though  it  is  made 
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laa^ierial  by  an  erroneoas  instraotion  afterwards  gfiyen.  Tlie  exception 
in  such  case  should  be  to  the  instraction.  Grimmell  r.  Chieago  d^  N. 
W.  R'y  Co.,  S3. 

3.  Erbob  in  bzcluding:  suBSSQUEirr  limitbd  offbb  to  adbctt.  Where 

evidence  which  is  admissible  for  several  purposes  has  been  wrongfdlly 
excluded,  a  subsequent  offer  by  the  objectmfir  party  to  admit  it  for  one 
of  the  purposes  does  not  cure  the  error     Sedgwick  p.  III,  Cent,  S*y  Co,^ 

158. 

4.  Effbgt  ov  fibb  on  tbbbs  and  OBA88:  OPINION.    In  an  action  to 

recover  for  damage  by  fire  to  grass  and  a  grove,  plaintiff,  after  statinfc 
that  he  had  examined  them  since  the  fire,  was  permitted  to  t€»tiN'  how 
he  found  them,  and  what  effect  the  fire  had  had  upon  them.  Held  not 
vulnerable  to  the  objection  that  the  witness  did  not  state  facts,  but  only 
his  opinion.    Brooks  v.  Chicago,  M,  dt  St.  P.  R'lj  Co.,  179. 

5.  Exclusion:  subsbqubnt  admission  in  substance:  no  pbbjudicb. 

The  exclusion  of  evidence  is  no  ground  for  reversal  when  the  same  evi- 
dence, in  substance,  is  admitted  in  the  further  examination  of  the  wit- 
ness.   Id. 

6.  Pbacticb:  bbfusal  of  witnbss  to  answbr  on  cross-examination. 

Where  a  witness  on  cross-examination  refilled  to  answer  questions  pro- 
pounded for  the  purpose  of  laying  a  foundation  for  his  impeachment, 
the  cross-examining  party  had  no  right  to  have  the  testimony  of  the  wit- 
ness stricken  out,  but  it  was  properly  submitted  to  the  jury,  to  be  con- 
sidered in  connection  with  the  demeanor  of  the  witness.  The  right  of 
the  crosti-examining  party  was  either  to  insist  that  the  court  require  the 
witness  to  answer,  or  else  to  proceed  to  offer  the  impeaching  testimony 
to  which  he  had  called  the  witness*  attention.    State  v.  Archer^  320. 

7.  :  gbnbbal  mobal  charactbb  of  witness.    Evidence  of  the 

general  good  moral  character  and  reputation  for  truth  and  veracity  of 
a  witnesss  is  admissible  only  when  his  character  and  reputation  have 
been  directly  assailed,  and  not  upon  evidence  merely  of  contradictory 
statements  made  by  the  witness.  (See  opinion  for  authorities  pro  and 
eon.)    Id, 

8.  Cross-examination:   oonyersation  not  befbrbbd  to  in  chief. 

Where  a  witness  is  examined  as  to  certain  conversations  material  to  the 
issue,  it  is  not  allowable  in  cross-examination  to  inquire  as  to  another 
conversation  not  refirred  to  in  chief,  thoagh  between  the  same  parties 
and  upon  the  same  subject.    Krager  v.  Pierce,  369. 

9.  iNDBFrNiTENBSS:  ADMrssiBiLiTT.    If  evidence  has  some  bearing  on  the 

issue,  it  is  not  be  excluded  on  the  ground  that  it  is  too  indefinite,  for 
that  is  a  matter  which  goe^  only  to  its  weight.  Quaek^uah  v,  Chicago 
<^  N.  W.  Kg  Co.,  458. 

10.  Appabbntlt  incompetent:  exclusion  of.  The  exclmsion  of  evi- 
dence which  is  apparently  incompetent  will  not  ^  be  refl^irded  as 
error  on  appeal,  unless  the  party  onering  it  shows,  in  the  trial  court, 
how  in  his  opinion  it  will  become  competent  and  material.  (Compare 
cases  cited  in  opinion.)    Kuhn  f>.  Oustafaon,  683. 

11.  Impeaching  bill  of  sale  bt  party  offering  it.  A  bill  of  sale 
offered  in  evidence  is  not  a  witness,  and  its  good  faith  may  be  challenged 
by  the  party  offering  it.    Henng  Buggy  Co.  v.  Patt,  485. 

12.  Admission  ok:  error  without  prejudice.  It  is  not  reversible 
error  to  admit  testimony  offered  to  prove  a  p(Mnt  which  is  fully  estab- 
lished by  evidence  not  objected  to.    Brigham  v,  ReUUdoff,  712. 

18.  Declabatioks  of  pabty  in  his  fayob.  In  an  action  for  the  price  of 
a  mow«>r,  defendant  pleaded  that  he  had  paid  for  the  mower 
with  the  note  of  another  person,  and  he  was  allowed  to  prove  lis  own 
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declaration  to  a  witness  that  he  had  traded  the  note  for  the  mower. 
Held  error,  in  the  absence  of  an  instruction  of  the  court  directing  the 
jory  to  consider  suuh  evidence  only  for  a  special  purpose,  and  not  as 
bearing  on  the  main  issue.  McCormick  Harvesting  Machine  Co,  v. 
Jacobson,  546. 

14.  Rbcord  of  deeds:  fookdation.^  Plaintiff  haying  shown  by  his  own 
testimony  that  certain  deeds  in  his  chain  of  title  were  not  in  his  pos- 
session or  control,  and  did  not  belong  to  him,  held  tiiat  he  was  there- 
upon entitled  to  offer  in  evidence  the  record  of  such  deeds,  without  evi- 
dence of  their  execution.  (Compare  Code,  g§  ^59,  3660.)  Carter  v, 
Davidson,  45. 

15.  Expert  testimony:  as  to  damage  to  hams  in  transit:  admissi- 
BiuTT.  In  an  action  to  recover  on  account  of  the  unsound  condition 
of  hams  shipped  from  Council  Bluffd,  Iowa,  to  Mobile.  Alabama,  where 
there  was  direct  and  positive  evidence  that  they  were  sound  when 
shipped,  held  that  the  opinions  of  experts  were  admissible  to  prove  that, 
if  tbey  were  unsound  when  received  at  Mobile,  after  an  ordinary  tran- 
sit, they  must  have  been  unsound  when  shipped.  [Beed,  J.,  dissent- 
ing, J    Forcheimer  r.  Stewart,  216. 

16.  :  EFFECT  OF  CARE    BESTOWED    ON   DAMAGED  HAMS.     In    SUCh 

case  the  opinion  of  an  expert  that,  if  the  hams  were  unsound,  tainted 
and  skippery  when  they  arrived,  no  care  after  arrival  could  have  made 
them  cboice  and  mercbiantable,  was  properly  excluded,  since  there  was 
no  pretense  made  by  defendant  that  any  care  could  have  had  that  effect, 
ana  so  the  evidence  was  not  pertinent  to  any  issue.    Id, 

17.  — — :  INQUIRY  into  witness'  knowledge  and  ABILITY:  LIMIT  V- 

TioN.  Wliile  the  weight  of  expert  testimony  otten  depends  larpfely 
upon  the  knowledge  and  ability  of  the  witness,  it  is  not  competent  to 
prove  such  knowledge  and  ability  bv  other  witnesses,  nor  to  (ro  into  an 
mquiry  before  a  jm'y  upon  that  subject,  farther  than  it  can  be  done  by 
an  examination  of  the  witness  himself.  (S3e  opinion  for  illu^'tnration 
and  cases  cited,  and  opinion  on  rehearing  for  cases  distinguished  )    Id, 

18.  Parol  TO  explain  interest  in  assigned  judgment.  Parol  evidence 
is  admissible  to  show  that  the  assignment  of  a  judgment,  absolute  in 
form,  was  intended  only  as  collateral  security.  Catlendar  v,  Drabelle, 
817. 

19.  Letters:  LETTER-PRESS  copies.  Letter-press  copies  of  letters,  like 
other  copiO't,  ore  not  admissible  in  evidence  unless  the  originals  are 
accounted  for,  and  it  is  shown  that  they  cannot  be  produced  at  the  trial. 
(See  opinion  for  authorities.)    State  v,  Halstead,  3i6. 

20.  Contract  in  writenq:  parol  evidence  of  fraudulent  repre- 
sentation. Where  machinery  was  sold  on  a  written  contract,  and  a 
promissory  note  was  ^iven  for  the  purchase- price,  field,  in  an  action  on 
the  note,  that  parol  evidence  was  admissible,  on  behalf  of  the  defendant, 
to  show  that  fraudulent  representations  were  used  to  induce  him  to 
enter  mto  the  contract,— be  having  pleaded  such  fraud  as  a  counter- 
claim.   Dowagiac  M.aWfg  Co,  v,  Gibson,  525. 

21.  Personal  transaction  with  one  deceased.  In  an  action  by  a 
daughter  asrainitt  her  father^s  executor,  for  work  done  for  her  father  in 
his  life- time,  wtiiie  a  member  of  his  family,  held  that,  under  §  3689  of 
the  Code,  plaintiff  could  not  be  allowed  to  testily  as  to  the  kind  of  work, 
she  paiformed  for  her  father,  and  whether  she  expected  compensation 
therefor.  (Compare  Peck  v.  McKean,  45  Iowa,  18.)  Cowan  v,  Mus- 
grave,  3S4. 

22.  Recitation  in  will  to  negative  liabilitv  of  testator  fob  ser- 
vices of  caiLD  In  such  action,  held  thit  a  will  made  by  the  father 
aiter  the  services  had  been  performed,  in  which  he  bequeathed  to  each 
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of  his  children,  including  the  plaintiff,  fifty  dollara,  ^nd  otherwise  dif« 
pojied  of  the  residue  of  his  property,  wa^  r^ili'^vant  to  no  issae  in  the 
case,  and  should  have  been  ezcladed,  when  offered  by  the  defendant. 
Id. 

23.  Praotigb:  bbcallistg  witness  after  evidence  closed.  Where  a 
good  reason  is  shown  why  a  material  question  was  not  asked  a  witness 
upon  the  examination,  the  court  in  its  discretion  ought  to  allow  him  to 
be  recalled,  even  after  the  evidence  is  clo?ed,  when  it  does  not  appeal 
that  the  other  party  will  be  wronged  thereby.    Id. 

24.  Depositions:  use  op  in  other  case.    A  deposition  of  a  partner  i 
taken  in  an  action  against  him  by  another  pirtner,  brought  to  secure  a 
settlement  of  the  partnership  affairs,  is  not  admissible  in  an  action  by 
creditors  of  the  piurtnership.  brought  against  the  firm  and  other  credit- 
ors, to  set  aside  mDrtgages  made  by  the  firm  to  such  other  creditors,  an  I 

to  subject  tho  proceeds  of  the  mortgaged  property  to  the  payment  of 
their  claims;  for  the  reason  that  the  parties  to  the  last  action  are  not 
the  same  as  to  the  first,  nor  privies  to  them.  Southern  White  Lead 
Co.  V.  Haas,  399. 

25.  Fraud:  evidbnce  of  other  like  frauds.    See  Agency,  2. 

26.  Fraud  of  agent:  subsequent  declarations:  iscpeachicbnt. 
See  Contract,  4,  6. 

27.  In  Criicinal  cases.    See  Criminal  Law,  paesim.  * 

2S.  As  to  fraudulent  conveyances,  see  that  title,  passim. 

29.  Parol  to  tabt  wniTXNa.    See  Lease,  1 ;  Promissory  Notes,  L 

80.  Objecting  to  byidencb  elicited  bt  objector.  See  Personal 
Injuries,  4. 

See  Garnishkent,  4-6;  Guardian,  1 ;  Malicious  Prosecution,  2;  Neg- 
ligence, 1;  Partnership,  3,  4;  Pharicacists,  1;  Pleading,  1,  o; 
Railroads,  6,  7,  8,  28-32:  Replevin,  1;  Sales,  5-7,  13-15;  Seduc- 
tion, 1,  3;  Slander,  1 ;  Wills,  3. 

EXCEPTIONS. 
See  Bills  of  Exceptions,  1,  2;  Practice  and  Procedure.  2. 

EXECUTION. 

1.  Against  propebtt  of  dbcbabbd  debtor:  sale  toid.  The  right 
of  a  judgment  creditor  to  issue  an  execution  against  the  propSly 
of  his  debtor  terminates  with  the  death  of  the  debtor;  ( Welch  v.  Bat- 
tern,  47  Iowa,  147;)  and  in  the  absence  of  any  order  or  proceeding 
re-establishing  his  right,  the  sale  of  land  thereunder,  and  the  result- 
ing deed,  are  void.    Bot/le  v,  Maroney^  70. 

2r  Sale  of  land  owned  bt  one  not  a  party:  paticent  of  hib  debt: 
subrogation,  a.  and  B.  each  owned  an  undivided  two-fifths  of  two 
tracts  of  land,  and  they  owed  a  joint  debt  to  C,  and  another  joint 
debt  to  D.  They  united  in  mortgaging  their  four-fifths  interest  in  one 
tract  to  C.  and  in  the  other  tract  to  D.  Subject  to  these  mortgages,  A. 
also  mortgaged  his  two-fifths  interest  in  both  tracts,  and  some  other 
land  to  E.,  C.  and  D.  each  had  a  decree  of  foreclosure,  and  the  attor- 
neys, in  preparing  the  decree  in  foreclosing  E/s  mortage,  conceived 
the  idea  that  all  toree  degrees  could  be  satisfied  by  one  sale,  and  they 
accordingly  drew  it  so  as  to  provide  that  there  should  be  first  sold  the 
four-fifths  of  the  one  tract,  and  the  proceeds  applied,  firat,  in  payment 
of  0.  and  any  excess  in  payment  of  E.«  and  that  there  should  then  be  sold 
the  undivided  four-fifths  of  the  other  tract,  and  the  proceeds  applied, 
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first,  to  the  payment  of  D.,  and  any  excess  in  the  payment  of  E.;  and  a 
sale  w  as  made  accordingly,  and  £.  was  the  parcnaser.  Held  that,  as 
B.  wA^  not  a  party  to  the  decree  ander  which  the  sale  was  made,  his 
two-tit'ths  coola  not  be  affected  thereby,  even  though  the  sale  was  to  pay 
his  own  debt;  but  that,  since  by  the  sale  E.  had  paid  the  debts  of  A. 
and  B.  to  C.  and  D.,  equity  required  that  the  whole  sale  be  set  aside, 
and  Uiat  E.  be  subro^ted  to  the  rip^hts  of  G.  and  D.  under  their  decrees 
against  A.  and  B.    Brown  p.  Brown^  430, 

See  BxBXPTxoNs,  1;  Iitjctnotioh,  1;  Judicial  Salb,  1. 

EXEMPTIONS. 

1.  OfFIOB    FUBNITtTBB    OF    LAWTBB:    LANDL0BD*8    ATTACHMENT.      The 

office  fumitare  of  a  practicing  lawyer  U  to  be  regarded  as  included  in 
the  terms  '*  tools  and  instruments/*  as  used  in  §3072  of  the  Code, 
which- exempts  such  tools  and  instruments  from  execution,  and  held 
that  such  furniture  could  not  be  subjected  to  a  landlord's  attachment. 
Abraham  V.  Daoenporl,  111. 

See  HoicBSTBAD,  1;  Public  Lands,  8;  Taxation,  2,  4. 

EXPERT  TESTIMONY. 
See  Ettdbngb,  15-17 ;  Railboads,  21. 

FALSE  REPRESENTATIONS. 
See  Fbattd. 

FENCES. 
See  Railboads,  18,  24. 

FINES. 
1.  Who  bntitlbd  to.    See  Intoxicating  Liquors,  26. 

FORGERY. 
See  Cbikinal  Law,  13-15. 

FORMER  ADJUDICATION. 

1.  Appbabanob  bt  MI8TAEB  FOB  ONB  NOT  A  PABTT.  An  abjudication 
does  not  bind  one  not  a  party  to  the  action,  even  though  an  attorney 
without  authority  appears  for  such  person  upon  the  sui>position  that  he 
is  a  party,  bub  withdraws  his  appearance  upon  discovering  his  mistake. 
Hume  V,  Franzen,  25. 

2.  DiSCHABOB  OF  GABNISHBB:  NO  BAB  TO  ACTION  TO  BBACH  BBAL  B8TATB 

HBLD  IN  FUAUD  OF  CBBDiTORS.  The  discharge  of  a  garnishee  on 
execution  is  no  bar  to  a  procjeding  to  subject  to  the  payment  of  the 
judgment  real  estate  conveyed  by  the  debtor  to  the  garnishee  in  fraud  of 
creditors;  because  the  proceeding  by  garnishment  is  not  adapted  to 
reach  the  title  to  the  real  estate  so  held  by  the  garnishee,  and  conse- 
(|uently  the  right  to  subject  it  to  the  satisfaction  of  the  judgment  is  not 
involved  in  the  judgment  discharging  the  garnishee.  Boyle  v.  Maroney, 

3.  Samb  pabtibs  and  issubs.  a  former  adjudication  binds  the  parties 
thereto  in  a  subsequent  action  between  them  involving  the  same  issues. 
Kitteringham  v.  Blair  Town  Lot  dt  Land  Co,^  421. 
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4.  What  is  not:  special  finding  on  point  not  in  issue.  A  special 
linding  of  a  jury  on  a  point  not  in  issue  is  not  conclusive  upon  the  parties 
in  another  action  involving:  the  same  real  issues.  And  so,  where  the 
two  notes  were  given  for  a  balance  due  on  a  harvesber,  and  they  each 
contained  this  condition:  **This  note  was  given  with  the  understand- 
in  j^  that  the  harvester  must  be  perfect,  or  this  note  is  void,"  and  in  an 
action  on  the  first  note  the  maker  set  up  a  defense  that  the  condition 
hMd  not  been  complied  with,  and  the  jury  specially  found  that  the 
difference  in  value  of  the  harvester  as  it  was,  and  as  it  would  have  been 
had  it  been  made  to  comply  with  the  warranty  under  which  it  was  sold, 
was  the  amount  of  the  note  in  suit,  held  that  this  findinf?  was  not  ma- 
terial to  the  issue,  since  the  defense  was  not  merely  a  breach  of  the  war- 
ranty, but  a  breach  of  the  condition  of  the  note,  and  that  such  finding 
was  not  conclusive  upon  the  maker,  when  sued  on  the  other  note,  as 
showing  that  he  had  t>een  compensated  in  the  first  suit  for  all  the  dam- 
ages he  had  suffered  on  account  of  the  defects  of  the  machine,  and 
therefore  ought  to  pay  the  last  note  in  full.    Bay  lias  v,  Deford.  495. 

FRAUD. 

1.  False  representations:  convetancr  induced  bt:  Rsscissioir  m 

EQUITY.  To  entitle  a  ()arty  to  relief  in  equity  on  the  ground  of  fraudu- 
lent representations,  it  is  not  neces!«ary  that  it  be  shown  that  the  party 
making  the  false  statements  knew  them  to  be  false  when  he  made  tnem; 
for,  however  innocently  made,  if  represented  as  positive  statements  of 
fact,  as  distinguii^hed  from  mere  opinions,  and  relied  on  by  the  other 
party  to  his  prejudice  to  the  extent  that  he  is  led  to  act  thereon,  equity 
will  afford  relief;  ( Wilcox  r.  Iowa  IVesleyan  UniversHy^  32  Iowa,  367;) 
and  in  this  case,  where  it  clearly  appears  that  plaintitf  was  led  by  the 
false  representations  of  the  defendants  to  exchange  real  estate  with 
them,  and  in  an  action  to  rescind  the  contract  he  tendered  to  them  a 
reconveyance  of  the  land  which  they  had  deeded  to  him,  held  that  the 
court  properly  annulled  the  contract,  and  ordered  a  reconveyance  by  the 
defendants.    Mohler  v.  Carder^  582. 

2.  Purchase  of  land  from  devisees:  misrepresentations   as   to 

incumbrances:  relief  in  equity.  Defendant,  a  neighbor  of  the 
decedent,  and  a  shrewd  business  man,  falsely  represented  to  his  devisees, 
who  were  his  widow  and  daughters,  that  the  claims  against  the  estate 
amounted  to  a  certain  large  sum,  and.t^at  they  were  about  to  be 
enibrced  by  litigation  which  would  be  expensive,  and  that  the  whole 
estate  would  be  consumed;  and  thereupon  he  proposed  to  take  a  con- 
veyance from  them  of  the  land,  which  constituted  nearly  all  of  the 
estate,  and  pay  them  $500  in  cash,  and  assume  all  the  claims  against 
the  estate.  The  devisees,  relying  on  these  statements,  consented  to  the 
proposition,  and  executed  the  conveyance,  and  received  the  SoUO. 
Defendant  bought  in  at  a  large  discount  many  claims  atfainst  the  estate, 
which  might  have  been  collected  in  lull  when  he  bought  them,  but  which 
were  barred  by  the  stiitute  of  limitations  when  judgment  in  this  case 
was  rendered.  In  this  action  to  set  aside  the  conveyance  for  the  fraud 
above  recited,  the  petition  was  granted,  upon  the  repaying  to  defendant 
of  the  $500,  and  an  additional  amount  which  he  had  paid  for  taxes  on 
the  land ;  but  the  court  refused  to  grant  defendant  any  relief  on  account 
of  the  claims  which  he  had  bought  in  in  the  prosecution  of  his  fraudu- 
lent scheme,  and  which  were  banred  as  claims  against  the  estate.  Held 
that  the  judgment  of  the  court  was  right,  and  should  be  affirmed. 
King  v.  Ordway,  735. 

See  Agency,  2;  Insurance,  3;  Sales,  9,  10;  Vendor  and  Yendbb,  8, 9. 

FRAUDULENT  CONVEYANCE. 

1.  Evidence  ESTABLiSHiNa.  The  circumstances  of  the  transaction  in  this 
case  establish  the  conveyance  in  question  to  have  been  made  in  frand  of 
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creditors,  notwifchfltandin^  the  posiMve,  bat  contradictory  and  unreason- 
able, testimony  of  the  parties  to  the  transaction  to  the  contrary.  Boyle 
V.  Maroney,  70. 

2.  Action  to  ttncoyeii:  thb  diligbnt  creditor  preferred.  Where  a 
jamor  judgment  creditor  first  institutes  proceedinprs  to  uncover  the  prop- 
erty which  the  debtor  has  fraudalentiy  conveyed,  he  takes  priority  over 
the  senior  judgment  creditor.  (Bridgman  v,  MeKi8$iek,  15  Iowa,  260, 
and  Howland  v,  Knox,  59  Id.,  46.  followed.)    Id. 

j.  Of  ooods:  moktoaoe  in  excess  of  debts  secured.  The  fact  that 
two  mortf^ages  on  a  stock  of  goods  were  given  for  an  amount  somewhat 
greater  than  the  debts  owing  to  the  mortgagees,  held  not  sufficient  to 
condemn  the  mortgages  as  fraudulent,,  when  the  mortgagees  were 
women  placing  great  confidence  in  the  mortgagor,  and  giving  but  little 
attention  to  the  form  of  the  securities,  and  where,  also,  there  was  no 
satisfactory  evidence  that  the  mortgagor  was  guiltv  of  any  intentionaJ 
enor  in  the  matter.     Van  Patten  v.  Thompson,  IQ&, 

4.  Evidence:  statement  of  vendor.  The  good  faith  of  a  vendor,  whose 
sale  of  property  is  assailed  as  fraudulent,  cannot  be  proved  by  evidence 
of  his  declaratiODS  that  he  honestly  owed  certain  debts,  and  intended  to 

gay  them;  and  such  evidence  is  not  pertinent  to  the  issue,  and  should 
6  excluded.    Harwich  v,  Weddington,  300. 

5. :  instruction.  Upon  the  issue  of  fraudulent  conveyance,  ten- 
dered by  the  defendant,  held  that  the  following  instruction  should  have 
been  given  when  asked :  "  It  is  not  necessary  tor  the  defendant  to  prove 
any  fact  which,  taken  by  itself,  would  necessarily  show  fraud ;  vet,  if 
the  juxy  believe  from  the  case  as  a  whole  that  a  fraudulent  result  was 
intended  by  the  bill  of  sale  in  the  making  of  the  same,  the  verdict 
should  be  for  the  defendant  as  to  all  the  property  included  therein."  Id, 

6.  What  is  not:  mortgages  giving  pruferbncbs.    The  rule  is  well 

settled  in  thid  state  that  a  debtor  in  foiling  circumstances  mi^  mortgage 
the  whole  of  his  property  for  the  security  of  a  portion  of  his  creditors, 
even  though  the  etfect  of  the  transaction  is  to  defeat  the  collection  of 
his  unsecured  debts,  (^ee  opinion  for  cases  so  holding.)  Southern 
White  Lead  Co.  v.  Haas,  399. 

7.  Facts  not  constituting.    W.,  being  financially  embarrassed,  received 

of  his  mother  f  1,200,  which  he  used  for  his  own  purposes,  and  in  return 
therefor  he  transferred  to  his  mother  notes  of  a  third  person  to  the 
amount  of  f  1,200,  and  also  deeded  to  her  his  homestead,  worth  $650. 
The  mother,  for  f  1,500,  purchased  the  land  in  controversy,  and  had  it 
conveyed  to  W.*s  wife,  and  it  became  the  homestead  of  W.  and  his 
family.  This  homesciad  plaintiff  seeks  to  subject  to  the  payment  of  W.'s 
debt  to  him,  contracted  prior  to  the  procuring  of  the  homestead.  Held 
that  this  could  not  be  done,  because,  though  the  mother  had  the  home- 
stead deeded  to  the  wife  to  olace  it  beyond  the  reach  of  W.*s  creditors, 
she  had  a  right  so  to  do,  ana  as  plaintiff  had  no  equitable  right  to  any 
of  the  funds  which  went  into  the  homestead,  he  was  not  prejudiced,  and 
had  no  ground  of  complaint.    Pringey  «.  Warrall,  561. 

8.  Of  goods:  verdict:  evidence  and  instructions.    The  verdict  of 

the  jury,  that  plaintiffs  purchase  of  a  stock  of  goods  from  her  father 
was  not  in  fraud  of  creditors,  held  sufficiently  supported  by  the  evi- 
dence, and  not  against  the  instructions  of  the  court.  Kuhn  v.  Oustaf'^ 
eon,  633. 

9.  Sale  bt  one  refusing  to  pat  debts.  The  sale  of  all  his  propertjr  sub- 

ject to  execution  by  one  who  refuses  to  pay  his  debts  is  a  badge  of  Iraud, 
but  it  cannot  be  said,  as  matter  of  law,  that  a  conveyance  so  made  is 
fmudalent,  since  it  might  be  made  with  no  fraudulent  intent.    Id, 
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10.  EviDKHCE  OF  motitb:  amount  of  ikpbndino  ranc    Where  it  was 

shown  that  one  cliarffed  with  the  frandolent  conveyance  of  his  pirof>- 
erty  had  been  convicted  of  a  crime  two  days  before  the  sale,  and 
thttbhe  was  fined  $100  upon  Ruch  conviction  the  day  after  the  sale,  h'ld 
that  an  offer  to  prove  that,  under  the  law,  the  fine  mi^^ht  have  been 
t5,000,  was  properly  excluded.    Id. 

IL  Eyidsncb  not  establishing,  a  conveyance  of  land  from  a  husband 
to  his  wife  was  attacked  as  fraudulent  bv  a  firm  to  which  the  husband 
was  indebted.  But  the  evidence  showed  that  the  husband  bouffht  the 
land  for  his  wife  with  monev  which  he  had  from  her,  and  for  which  he 
was  to  account  to  her,  but  took  the  title  in  his  own  name,  and  after- 
wards conveyed  it  to  her  at  her  request;  also  that  one  of  the  partners, 
with  whom  the  business  out  of  which  the  daim  arose  was  transacted, 
had  knowledge  of  the  wife's  interest  in  the  property:  also  that,  at  the 
time  of  the  conveyance,  the  husband  had  property  of  his  own  exceeding 
in  value  the  amount  of  his  debts.  Held  that  the  convevance  to  the  wife 
could  not,  under  these  circumstances,  be  ac^udged  fraudulent.  Wanzer 
V.  Brainard,  726. 

Bee  FoBKBR  Adjudication,  2;  Gabnishmbnt,  1, 6. 

GARNISHMENT. 

1.  Dors  not  beach  bbal  estate  fraudxtlentlt  oonvbtbd  to  gab- 

NisHBE.  It  was  not  the  intention  of  the  legislature  that  the  real  estate 
of  a  debtor  which  be  has  conveyed  to  another  in  fraud  of  creditors 
should  be  reached  bv  the  process  of  garnishment,  nor  that  the  one  hold- 
ing title  to  it  should  be  charflred  as  a  garnishee  with  a  money  judgment 
for  its  value.    (See  statutes  cited  in  opinion.)    Boyle  v.  Maroney^  70. 

2.  Objections  bt  gabnishbb  to  bboulabitt  of  jodombnt  against 

defendant,  a  garnishee  cannot  be  heard  to  object  to  the  jud^ent 
against  the  principal  defisndant  on  account  of  irregularities  which  do 
not  make  the  judgment  void.    Henny  Buggy  Co.  v.  Fatt^  485. 

3.  Denial  of  garnishee's   answer.    A  pleading  whidi,  in  express 

terms,  '*  controverts  "  the  answer  of  a  garnishee,  denies  it;  for  to  con- 
trovert is  to  deny.    Id. 

4.  Proof  of  judgment  against  defendant.    In  a  proceeding  in  giu> 

nishment,  it  is  not  necessary  to  prove  the  judgment  against  the  prin- 
cipal defendant,  where  it  is  a  part  of  the  record  in  the  case.    Id. 

5.  Eyidbncb:  fictitious  name  of  dbbtob.    Where  it  was  material  to 

show  a  chattel  mortgage  from  the  principal  debtor  to  the  garnishee,  it 
was  no  valid  objection  that  the  mortg^age  was  executed  in  the  name  of 
a  firm,  when  it  was  shown  that  the  principal  debtor  was  the  only  mem- 
ber of  the  firm.    Id. 

6.  FbauduiiEnt  convetance:  insolvency  of  grantob.    The  insol- 

vency of  the  grantor  of  property  to  a  garnishee  may  be  shown  as  tend- 
ing to  impeaai  the  good  faith  of  the  fiansaction.    Id. 

See  Ghattbl  Mortgage,  2,  3;  Fobhbb  ADJUDiOATioir,  2. 

GRAND  JURY. 
See  Gbihinal  Law,  1,  2. 

GUARANTY. 

1.  Of  collection:  want  of  diligence:  guabantob  dischabged. 
The  contract  herein  d-idared  on  (see  statement  of  case)  is  a  guarantee 
of  collection,  and,  inasmuch  as  plaintiffs  failed  to  bring  suit  against 
the  principal  debtors  at  the  first  term  of  court  after  the  debt  was  due, 
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when  it  appears  they  were  soWent  and  the  debt  codld  hare  been  made 
of  them,  Mid  that  the  goanuitor  was  dischar^d.  Durand  v.  Bowen, 
573. 

GUARDIAN. 

1.  LiABiLiTT  OF  8XJRBTIE8:  BYTDBNOB.  A  guardian  was  appointed  October 
18th,  and  on  that  day  received  the  money  which  constituted  the  estate 
of  his  wards.  He  did  not,  however,  qualixy  by  giving  the  bond  required 
until  the  19th  of  October,  ffeld,  in  an  action  against  the  sureties  on 
the  bond,  that  they  were  not  liable  for  any  default  occurring  prior  to  the 
execution  of  the  bond;  but  that,  if  the  guardian  had  the  money  at  the 
time  when  the  bond  was  executed,  they  were  liable  if  he  failed  to  account 
for  it,  and  that  evidence  that  he  had  received  it  only  six  days  previous  was 
admissible  as  raising  a  presumption  that  he  had  it  when  the  bond  was 
executed.    Bocketistedt  p.  Perkins^  23. 

2. :  BYiDBKCBON  ▲PPBA.L.    In  such  case,  where  the  only  evidence  to 

sustain  a  judgment  against  the  sureties  was  that«  the  guardian  had 
received  the  money  six  days  before  the  bond  was  fipiven,  and  that  he  had 
not  accounted  for  it,  held  that  the  judgment  could  not  be  set  aside  on 
appeal  as  not  being  supported  by  the  evidence.    Id. 

3.  Final  bbpobt:  ordbb  to  pay:  sxtbbtibs  bound  bt.    A  guardian, 

after  having  spent  the  money  of  her  wards,  resigned,  and  filed  a  final 
report,  showing  her  in  debt  to  her  wards,  and  the  court*  ordered  'her  to 
pajr  to  her  su-xessor,  which  she  failed  to  do.  Her  successor  brought  this 
action  to  recover  of  her  sureties.  It  seems  that  the  money  was  spent 
largely  for  the  necessities  of  the  wards,  though  withdut  any  autiiority 
from  the  court,  and  that,  had  a  proper  showing  and  application  been 
made  in  the  final  report,  the  court  might  have  sanctioned  the  expendi- 
ture, and  given  her  credit  therefor  in  her  account;  but  this  was  not 
done.  Held  that  the  order  to  pay  had  the  effect  of  an  adjudication,  and 
that  it  was  too  late  in  this  action  to  set  up  the  facts  and  secure  such 
credit,— no  fraud  being  shown  to  invalidate  the  order  itself.  Knox  r. 
Kearns.  286. 

4.  Additional  bond:  bxtbnt  of  subbtibs*  liability.    The  sureties  on 

an  additional  bond  given  by  a  guardian  after  she  had  expended  some 
of  the  moaey  of  her  warda,  when  they  were  sued  on  the  bond,  insisted 
that  they  ought  not  to  be  held  for  the  money  so  previously  expended. 
But  the  bond  provided,  among  other  thiugd,  that  the  guardian  should 
'*  faithfully  discharga  the  otfica  and  trust  of  such  guardian  according  to 
law.**  Held  that  this  condition  required  her  to  pay  what  she  was 
ordered  to  pay  as  guardian,  and  that  for  a  breach  of  such  order  the 
sureties  were  liable  for  the  whole  amount  ordered  to  be  paid.    Id, 

5.  TaRBE  wards:  onb  bond:  judguent  fob  two  wabds.    Wheit)  there 

werd  three  wards,  and  the  guardian  gave  one  bond  to  secure  them  all, 
held^  in  an  action  on  the  bond  for  the  interests  of  onlv  two  of  the  wards, 
that  the  judgment  should  not  have  been  for  more  than  two  thirds  the 
penalty  of  the  bond.    (Soohs  v.  Evanst  68  Iowa,  52,  followed.)    Id. 

6.  Bond  to  sbcubb  three  wards:  action  bt  onb:  amount  of  rbcov- 

brt.  When  a  guardian*H  bond  is  for  the  benefit  of  several  wards, 
neither  of  them  is  entitled  to  recover  as  against  the  sureties  more  thaa 
one-third,  or  his  pro  rata  share,  of  the  penalty.  (Compare  Hook^  r. 
Eoansy  %i  Iowa  52,  and  Knox  v.  Kearns,  ante,  286.)  Eamonda  v,  Ed- 
monds,  427. 

7.  Surett:   bound  bt  adjudication  against  principal,    a  finding 

by  the  proper  court,  upon  the  settlement  of  a  guardian's  account, 
that  the  guardian  is  inaebted  to  the  estate  of  his  ward,  is,  in  effect, 
an  adjudioation  that  the  guardian  either  had  when  he  was  appointed, 
or  afterwards  received,  money  belonging  to  his  ward;  and  saoh  a^judi- 
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cation  is  bindinfir  apon  the  surety  on  the  gcuu^an's  bond  given  at  the 
time  of  appointment,  so  that  »ach  surety,  when  sued  on  the  bond, 
cannot  say  that  the  guardian  received  and  squandered  all  of  the  ward*8 
money  hifor^  his  appointment,  and  that  therefore  he,  having  obligated 
himself  only  for  future  defalcations,  was  not  liable.  (Compare  Knox 
V.  KeamSf  ante,  286.)    Knepper  v.  Olenn,  730. 

HOMESTEAD. 

1.  Desoent  to  heir:  ezbmptioit  in  his  hands.  Under  §  2008 
of  the  Code,  where  the  ancestor  dies  leaving  a  homestead  which 
descends  to  the  heir,  he  takes  it  exempt  from  his  own  antecedent  debts, 
and  it  remains  exempt  to  him  from  such  debts,  though  he  never  him- 
self occupies  it  as  a  homestead.  (Compare  Johnson  v.  Gaylord^^l  Iowa, 
862.)  But  in  this  case,  held  that  the  facts  showed  an  abandonment  by 
the  ancestor  before  her  death,  and  that,  therefore,  when  it  descended  to 
the  heir,  a  judgment  against  him  upon  a  debt  antedating  the  death  of 
the  ancestor  became  a  Uen  upon  it.    Baker  v.  Jamison,  698. 

See  Estates  of  Decedents,  4,  6, 8;  Publio  Lands,  3;  Wills,  2. 

HOMICIDE. 
See  Cbiional  Law,  16-18,  20-23. 
HORSE. 
1.  Sale  of  olandbbbd  hobse.    See  Sales,13-15. 

IMPRISONMENT. 
See  Intoxioatino  Liquobs,  24. 

INDICTMENT. 
See  Intoxicating  Liquobs,  9. 

INJUNCTION. 

1.  Restbatning  execution  sale:  damages  on  bond.    Where  an  execu- 

tion was  sought  to  be  enforced  against  dand  the  title  of  which  was  in 
the  debtor  as  "tmsbee,"  without  naming  the  beneficiary,  and  one 
claiming  to  be  the  beneficiary  enjoined  the  sale  of  the  land,  but  it  was 
afterwards  held  that  the  judgment  was  a  lien  upon  it  from  its  date,  and 
that  it  should*  be  sold  to  satisfy  the  judgment,  held-  that  the  execution 
was  not  wrongfully  issued,  and  that  it  was  not  wrongfully  maintsdned 
until  after  the  decree  which  declared  the  jud<arment  to  be  a  lien  on  the 
land,  and  that,  as  no  actual  damages  accrued  to  plaintiff  between  the 
date  of  that  decree  and  the  dissolution  of  the  injunction,  he  was  entitled 
to  nothing  more  than  nominal  damages  in  an  action  on  the  injunction 
bond.    Boardman  v.  Willard,  20. 

2.  Of  LiQUOB  NUISANCE.    See  Intoxicating  Liquors,  passim. 

See  Cities  and  Towns,  9. 

INNOCENT  PURCHASER. 

See  Attachmbnt,  2;  Sales,  3;  Ybndob  and  Vendee,  1,  4,  5. 

INSTRUCTION. 

1.  Refebbing  jubt  to  pleadings:  issues  othebwisb  fullt  stated. 
Where  the  court  in  the  instructions  stated  that  the  pleadings  would  be 
submitted  to  the  jury,  and  directed  that  they  should  read  them,  held 


id. 
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that  there  was  no  piejadidal  eiror  in  this,  where  the  court  in  other 
ins^ctions  correctly  stated  what  it  was  necessary  for  the  plaintiff  to 
prore  under  the  issues  in  order  to  entitle  him  to  recoYer.  (Compare 
1*09191011  V.  Robinson^  10  Iowa,  272.)    Dorr  v.  8imer$on,  89. 

2.  Pabt  of  glajk  omittibd:  brbob  cured  by  ybrdiot.  A  failure  to 
present  to  the  jury  in  the  instructions  one  of  the  elements  of  damages, 
as  claimed  by  plaintiff,  is  no  ground  for  reversal,  where  the  fiuite  found 
by  the  jury  on  the  issues  properlv  presented  to  them  were  such  as  neces- 
sarily to  negatire  any  daim  tor  damages  on  the  ground  omitted  by  the 
court.    (See  opinion  for  illustration.)    Id, 

8.  Errob  ovrbd  bt  yebdiot.  Where  the  jury  found  that  plaintiff  was 
entitled  to  recover,  held  that  alleged  errors  in  instructions  relating 
Boldy  to  his  right  to  recover  could  not  have  pr^udiced  him,  and  were 
no  ground  for  reversal.    TJiew  v.  Miller ,  742. 

4.  Suffigibnt  if  correct  in  hubstance.    The  court  refused,  upon 

defendant*s  request,  to  instruct  the  jury  that  defendant  was  bound  to 
use  only  ordinary  care,  but  held  that  there  was  no  error  in  this,  since 
the  court  so  instructed  the  jury  that  they  could  not  have  been  misled  as 
to  the  degree  of  care  which  the  law  required.  Orimmell  v,  Chicago  <0 
N.  n\  R'y  Co.,  93. 

5.  Whole  charge  considered.  An  instruction  which  does  not  folly  state 

the  law  upon  the  point  under  consideration  is  no  ground  for  reversal, 
where  the  defect  is  so  amended  by  other  instructions  that  the  jury  could 
not  be  misled.    StaU  v.  Calkins,  128. 

6.  Gallino  ATTBNTioir  TO  PARTICULAR  ETiDEi^CE.    Where  the  court 

instructed  the  jury  that  they  should  take  mto  consideration  all  the  evi- 
dence in  the  case,  and  give  to  the  several  points  of  evidence  such  weight 
as  they  thought  they  were  entitled  to,  this  was  sufficient,  without  call- 
ing special  attention  to  the  facts  testified  to  by  the  several  witnesses. 
State  v.LaughUn,3bl. 

7.  Ab  TO  bubden  of  pboof:  ebbob  without  prejudice.    In  this  case, 

though  the  signature  to  the  contract  sued  on  was  not  denied  under  oath, 
the  court  erroneously  instructed  that  the  burden  was  on  plaintii&  to 
establish  the  genuineness  of  the  signature.  Held  that  it  was  harmless 
error,  because  the  genuineness  of  the  signature  was  not  in  issue,  and  the 
whole  controversy  was  as  to  whether  it  had  not  been  procured  by  fraud, 
'  and  the  whole  scope  of  the  instructions  was  to  the  same  effect.  Ester  ly 
V,  Eppelsheimer,  260. 

8.  Ok  thbort  not  ik  issue:  kg  prejudice.    Action  for  the  price  of  a 

machine  which  defendant  claimed  he  bought  upon  an  oral  contract;  but 
the  action  was  upon  a  written  contract;,  and  the  defense  was  that 
defendant*s  signature  thereto  had  been  obtained  by  fraud.  The  jury 
was  properly  instructed  on  the  issue  of  fraud — the  only  issue  in  the  case 
— ^but  the  court  also  gave  an  instruction  based  upon  the  coatract  under 
which  defendant  claimed  to  have  bought  the  machine.  Held  that,  as 
plaintiffs  made  no  claim,  and  could  not  have  recovered,  under  such  con- 
tract, and  as  the  jury  spacially  found  that  defendant  was  not  bound  at 
all  hj  the  written  contract  sued  on,  the  instruction  was  not  prejudicial 
to  plaintiffs.    Id, 

9.  SpECiAii  interrogatories:  suBHmmo  ultimate  question.  Where 

the  action  was  on  a  written  contract,  and  the  defense  was  fraud  in  pro- 
curing defendant's  signature  thereto,  and  the  controversy  all  through 
the  trial  was  whether  or  not  the  defendant  was  bound  by  the  contract  m 
view  of  the  alleged  fraud,  the  court  submitted  the  special  interrogatory 
whether  defendant  was  bound  by  the  written  contract,  and  the  jury 
answered,  **No."  Held  that,  while  the  question  and  answer  were 
nearly  as  broad  as  the  general  verdict,  and  tbe  question  should  have 
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beeD  more  specific,  yet  its  Bubmission  under  the  drcaniBtaiioee  was  not 
reversible  error.    Id. 

10.  Chargb  ooifPLBTE:  BBFXTSAL  TO  QXVB  OTHERS.  Where  the  charge 
of  the  court  fally  and  fairly  presents  the  law  of  the  case,  it  is  not  error 
to  refuse  to  give  other  instructions  asked.    Stat$  v,  MeClirUie^  663. 

11.  Objections  to  oarbi«bd  extracts.  Counsel  cannot  select  words 
and  expressions  from  instructions,  and  isolate  them  from  the  body 
of  the  charge,  and  then  claim  that  such  words  and  expressions  are 
erroneous,  if  the  charge  as  a  whole  fcdly  and  fairly  presents  the  law  of 
the  case.    Id. 

12.  Ik  criminal  cases.    See  Criminal  Law,  4, 17^  19,  20,  27. 

13.  Fob  instructions  on  PABTicniiAB  subjects,  see  appropriate  tHies. 

14.  £zcBFTiONS  TO.    See  Practice  and  Procedure,  4. 

See  Assault  and  Battery,  1. 
INSURANCE. 

(1)  Fire  Insurance, 

1.  PREBauic  note:  notice  when  due:  service  bt  mail:  when  com- 

plete. Under  §  2,  chap.  210,  Laws  of  1880,  i-equiring  insurance  com- 
panies to  give  notice  to  the  makers  of  premium  notes  of  the  time  when 
they  fall  due,  held  that,  when  the  notice  is  sent  by  registered  letter,  the 
service  is  complete  when  the  letter  is  mailed,  or,  at  tiie  latest,  when  it 
should  be  received  by  due  course  of  mail  at  the  post-office  to  nrhkh  it  is 
addressed,  and  not  when  it  is  actually  taken  from  the  office  by  the  person 
to  whom  it  is  addressed.    McKenna  v.  State  Ine.  Co,,  458. 

(2)  Life  Ineurance* 

2.  Agency:  estoppel  to  deny  authority.    The  defendant  knew  when 

it  issued  the  lit'e-ius  ur  mce  policy  in  suit  that  H.,  claiming  to  act  as  its 
agent,  had  procured  the  application,  and  it  thereafter  received  from  the 
assured  all  the  dues  and  assessments,  according  to  the  terms  of  the 
policy,  up  to  the  time  of  the  death  of  the  assured.  Held  that  it  could 
not  afterwards  be  heard  to  deny  that  Q.  was  its  authorized  agent. 
(Compare  Eadie  v,  Aahbaughy  44  Iowa,  519,  and  MiUigan  v,  Daffis,  49 
Id.,  126.)    McArthur  v.  Home  Life  Ass' n.,  336. 

3.  :   FRAUD   OP   AGENT  WITHIN  SCOPE  OF  AUTHORITY:    COMPANY 

BOUND.  An  agent  of  a  lite  insurance  company  had  authority  to  pro- 
cure and  send  in  apolications  and  to  deliver  pohcies.  In  this  case,  in 
filling  up  the  application,  he  fraudulently  misstated  the  age  of  the 
assured,  and  filed  out  a  physician*8  certificate  and  forged  the  name  ot 
the  examining  physician  thereto,  and.  while  the  policy  was  in  his  hands 
for  delivery,  he  changed  the  age  of  the  assured,  as  stated  therein,  so  as 
to  show  his  real  age,  and  then  delivered  it.  The  assured  never  knew  of 
these  fraudulent  acts,  and  the  company  knew  nothing  of  them  until 
after  his  death.  Held  that  these  acts  were  done  by  the  agent  within 
the  scope  of  his  authority,  and  that  the  company  was  bound  by  them. 
(Compare  Davis  v.  Danforth,  65  Iowa,  601.)    Id, 

INTEREST. 
See  Banks  and  Banking,  1. 

INTOXICATING  LIQUORS. 

1.  Sale  to  husband:  ground  op  liability  to  wife  for  damages.  A 
person  wbo  contributes  merely  to  a  husband's  habit  of  drinking,  by  sell- 
ing him  intoxicating  liquors,  is  not  rcdponsible  to  his  wife  for  damages 
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which  may  accrue  from  evenboal  draakenness,  not  diiectly  caused 
taerebj;  (compjurd  Ennia  v.  Shiletf,  47  iowa^  552;)  but  the  person  who 
contributes  directly  to  the  intoxication,  that  is,  to  specific  fits  of  intoxi- 
cation, becomes  liable,  even  thouj^h  the  intoxication  has  become  habit- 
ual; and  an  instruction  to  that  eiiect,  in  substance,  is  approved.  {Flint 
V,  Oauer,  66  Iowa,  696,  distinflruished.)    Cox  v»  Newkirk,  42. 

2.  :  DAMAOBS:  LIBN  OK  LBAJSKO  BUILDIKO:    0ON8BNT    OP  OWKBR: 

iNFBiiKNCS  FROM  KNOWLBDOS.  In  an  action  by  a  wife  for  damages 
for  the  intoxication  of  her  husband  by  means  of  liquors  sold  him  by  the 
lessee  of  a  buiidin^;,  where  the  lessor  was  also  made  a  party,  and  the 
judgement  ag<iiast  the  leasee  was  soug^ht  to  be  mcide  a  lien  on  the  build- 
mg,  held  that  it  was  error  to  instruct  the  jury,  in  substance,  that  the  les- 
sor's knowledge  of  the  sale  of  liquor  in  the  building,  and  his  consent  there- 
to, might  be  inferred  from  circumstances  tending  to  show  knowledge; 
since  there  mi^^ht  be  knowledge  without  consent.  (Compare  Myers  v, 
iCfX,  57  Iowa,  421.)    Id. 

8.  Sales  to  husband:  action  bt  wife:  ikstbuotion:  time.  In  an 
action  by  a  wite  for  the  intoxication  of  her  husband  by  liquors  sold  to 
him  from  February  1  to  Septembar  1,  an  instruction  that  plaintiff  might 
recover  for  injuries  sufferea  by  reason  of  sales  made  between  those  dates 
could  not  have  prejudiced  defendant,  although  there  was  no  claim  made 
on  the  trial  for  sales  made  earlier  than  the  middle  of  March.  Arnold  v, 
Barkalow,  183. 


4. : : :  contbibutino  to  habitual  intoxication. 

In  such  case  the  court  instructed  the  jury,  in  substance,  that  they  might 
render  a  verdict  for  plaintiff  if  they  found  that  the  injury  was  in  con- 
sequence of  the  intoxication  of  her  husband,  habitual  or  otherwise,  and 
that  such  intoxication  was  occasioned  or  contributed  to  by  defendant. 
Held  th^X  the  instruction,  properly  interpreted,  meant  that  defendant 
was  liable,  if  ha  contributed  to  actual  fits  of  intoxication  as  the  direct 
result  of  the  liquor  sold  by  him  m  part,  even  if  the  intoxication  had 
become  habitual;  and  that,  so  considered,  it  was  coziect.  (Compare 
Cox  V.  Neickirk.  ante,  p.  42.)    Id. 

b.  :  :  KNOWLEDGE  OF  LESSOR:  LIBN  FOB  PABT  OF  JUDG- 
MENT. In  such  case,  where  it  is  sought  to  have  the  judgment  against 
the  liquor-seller  made  a  lien  on  the  saloon  property  leased  by  him,  the 
lessor  cannot  have  the  judgment  divided,  and  a  part  of  it  only  made  a 
hen,  on  the  ground  that  he  did  not  know  of  the  wrongful  sales  until 
some  time  alter  they  had  begun.    Id. 

6.  Unlawful  sale  of:  lien  on  propbrtt  used:  enjoining  sale  of. 

Pending  an  action  to  recover  penalties  prescribed  by  statute  for  the 
unlawful  sale  of  intoxicating  liquors  to  persons  in  the  habit  of  becom- 
ing intoxicated,  an  ii\j  unction  should  not  be  granted  restraining  the 
deiendanti  from  selling  the  real  and  personal  property  used  in  connec- 
tion with  the  unlawful  sales,  on  the  ground  that  such  propertv  may  be 
wanted  to  satisfy  a  judgment  for  fines  and  costs :  because,  unaer  g  1553 
of  the  Code,  or  rather,  (the  substitute  therefor,)  §  12,  Chap.  66,  Laws  of 
18^6,  which  makes  such  property  liable,  the  fines,  costs  and  judgments 
do  not  attach  as  a  lien  until  judgment  has  been  rendered;  and  judg- 
ment must  exist  before  a  debtor  will  be  restrained  by  ii\j unction  from 
disposing  of  his  property.  (See  cases  dted  in  opinion.)  Bonesteel  v. 
Dotons^  685. 

7.  Unlawful  bale:  bbcotbrtbt  ybndbb  of  iconbt  paid  fob:  facts 

not  warranting.  Where  defendant,  a  retail  druggist,  purchased  his 
druga  of  the  plaintiff,  a  wholesale  druggist,  and  included  orders  for 
iuto&icating  liquors,  but  plaintiff  tumecT we  orders  over  to  one  H.,  who 
furnished  the  liouors  and  rendered  bills  therefor  signed  by  himself,  but 
directing  defendant  to  remit  to  plaintiff  therefor,  and  it  did  not  appear 
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that  plaintiff  was  in  fact  sellinsr  the  liquors  and  asing  the  name  oF  H. 
for  a  cover/ but  that  plaintiff  only  acted  as  the  assi^j^neo  of  H  in 
collecting  the  bills,  held  that  defendant  could  not  recover  of  plaintiff 
the  moneys  paid  for  lictuors  so  procured,  on  the  around  that  the  salea 
were  made  by  plaintiff  in  violation  of  law.    Hurlourt  r.  Fifock,  477. 

8.  Information  for  bbllxno:  flba  of  formbb  conyiction  for  nui- 

SANGB.  The  crime  of  establishing  and  maintaining  a  nuisance  in  the 
form  of  a  building  used  for  the  ucTawful  sale  of  liquors,  as  defined  by  § 
154<l  of  the  Code,  differa  from  that  of  keeping  liquors  for  the  purpose  of 
unlawful  sale,  as  defined  by  g  1542.  So  that  a  conviction  under  the  first 
named  section  is  no  bar  to  a  prosecution  under  the  last  named.  Both 
offenses,  it  would  seem,  may  be  included  in  one  act  or  course  of  conduct. 
State  V,  Graham,  553. 

9.  Indiotmsnt:  two  counts,  but  not  nuicbeebd.    The  indictment  in 

this  case  contained  two  paragraphs.  The  first  charged  the  keeping  of  a 
nuisance  in  a  certam  buildmg  situated  in  the  county,  and  the  second 
charged  the  keeping  of  a  nuisance  in  a  building  situated  on  a  certiin 
described  lot.  Each  paragraph  fully  charged  a  crime  under  the  statute, 
but  they  were  not  numbered.  Held  that  the  court  properly  ruled  that 
the  indictment  contained  two  counts.    State  v.  Dow,  58y. 

10.  Unlawful  sale  bt  person  holding  permit:  no  ORnciNAL  liabil- 
ity. Section  1540  of  the  Code  contains  the  only  provision  under  which 
a  party  can  be  punished  criminally  for  the  act  of  selling  intoxicating 
liquors  contrary  to  law;  and  by  the  express  language  of  that  section  it 
is  made  applicable  only  to  persons  not  holding  a  permit.  Accordingly, 
in  this  case,  it  is  held  that  a  person  holding  a  perinit  could  not  be  pros- 
ecuted upon  information  for  selling  liquors  to  minors  and  intoxicated 
persons,  and  to  persons  m  the  habit  of  biscoming  intoxicated,  though  he 
might  be  answerable  upon  an  indictment  for  nuisance.  SUUe  v.  Doug- 
lass,  279;  State  v.  Thompson,  282. 

11.  Bight  of  informant  to  selbot  attorney  to  prosecutb:  payment 
BY  county,  a  peace  officer  who  has  filed  an  information  for  a  viola- 
tion of  the  prohioitory  liquor  law  has  the  right  to  select  an  attorney, 
other  than  the  county  attorney,  to  appear  for  tne  state  at  the  expense  of 
the  county;  (See  Code,  §§  1551,  3S2d;)  the  statutes  to  that  effect  not 
having  been  repealed  by  implication  by  the  law  creating  the  office  of 
county  attorney  and  abolishmg  the  office  of  district  attorney.  Work  v, 
Wapello  County,  357. 

12.  Carriers:  refusal  to  transport  beer  into  iowa:  mandamus. 
Inasmuch  as  "beer  '^  is  included  in  the  term  "intoxicating  liquors,'*  as 
defined  by  Chap.  8,  Laws  of  1884,  and  the  transportation  by  common 
carriers  of  intoxicating  liquors  into  Iowa,  except  under  certain  conditions, 
is  prohibited  by  statute,  held  that  the  defendant  could  not  be  compelled 
by  mandamus  to  trans  port  for  the  plaintiff  into  Iowa,  *'  New  Era  Beer;'* 
there  being  nothing  in  the  words  **  New  Era  '*  to  indicate  that  the  beer 
in  question  is  nob  intoxicating;  and  that  the  case  would  not  be  differ- 
ent if  plaintiff  alleged  the  beer  in  question  to  be  non-intoxicating;  tor 
then  the  discretion  of  the  defendant  would  be  called  in  question  in 
determining  the  truth  of  that  allegation;  and  mandamus  will  not  lie  to 
compel  the  performance  of  an  act  involving  the  exercise  of  discretion. 
(See  opinion  for  authorities.)  Milwaukee  Malt  Extract  Co,  v,  Chiea^o^ 
R,  L  dt  P.  R'y  Co,,  98. 

18.  Actions  to  enjoin  nuisances:  continuance  for  trial  on  depo- 
sitions: PRACTICE.  Conceding  that  actions  to  restrain  nuisances 
caused  by  the  unlawful  sale  of  intoxicating  liquors  stand  upon  the  same 
footing  as  to  time  of  trial  as  actions  to  foreclose  mortgages,  (compare 
Code,  §§  2742,  2744,  2745;  Chap.  66,  §  1,  Laws  of  18S6;  Holbrook  v. 
Fahey,  51  Iowa,  406,)  yet  such  an  action  shoald  not  be  continued  at  the 
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appearance  tenUi  ai^ainst  the  objection  of  the  plaintiff,  on  the  groond 
that  the  defendant  decte  to  take  dm  evidence  by  depositions,  unless  the 
court  first  determines  and  makes  it  of  record  that  the  case  is  to  be  tried 
cm  depositions;  for  until  such  order  is  made  of  record  there  is  no  reason 
for  a  continuance;  and  to  grant  a  continuance  in  such  a  case,  without 
such  previous  order,  is  reversible  error.    Ellwood  v.  Price^  84. 

14.  Nuisancb:  plbadinq:  citizibnship  of  plaintiff:  aSNBBAL  DB- 
NiAL.  The  plaintitf  in  an  action  to  ei^oin  as  a  nuisance  the  unlawful 
sale  of  intoxicating  liquors,  must  be  a  citizen  of  the  county  where  the 
nuisance  exists,  (Chaj).  143,  ^  12,  Laws  of  1884,)  but  the  allegation  in 
the  petition  of  such  citizenship  is  not  put  in  issue  by  a  general  denial, 
(Code,  §  2717,)  and,  when  not  otherwise  put  in  issue,  need  not  be  proved. 
IMtUton  V.  Harris,  167;  SJiear  v.  Green,  683;  Kat^man  v.  Doetal,  691. 

15. :  BYiDBNOB  AGAINST  OWNBE  OF  BUiLDiKO.     Although  the 

lease  of  the  building  in  which  the  liquors  were  unlawfully  sold  in  this 
case  prohibited  the  lessees  from  carrying  on  anv  unlawful  business  in 
the  building,  yet,  considering  the  way  in  which  the  place  was  furnished 
for  saloon  purposes,  and  arranged  with  ingemous  aevices  for  carrying 
on  the  unlawful  traffic,  and  the  fact  that  the  lessor  knew  of  a  former 

Srosecution  of  the  lessees  for  a  violation  of  the  law,  held  that  the  evi- 
ence  was  sufficient  to  sustain  a  decree  against  him.    Id, 

16.  Nai8ANGB:  constitution alitt  OF  btatcttb:  fedbral  qubstion. 
An  action  to  restrain  a  nuisance  under  the  prohibitory  liquor  law  is  not 
removable  to  the  federal  courts  on  the  ground  that  the  enforcement  of  the 
law  will  deprive  the  defendant  of  property  without  due  process  of  law; 
or  of  rights  which  were  legal  when  acquired,  without  compensation;  or 
that  it  will  prevent  the  epjoyment  ot  equal  rights  by  citizens  of  the 
United  States.  Dickinson  v,  Heeb  Brewing  Co.,  705;  Drake  v.  Jordan. 
707. 

17.  Nuisancb:  constitutionalitt  of  statutb:  fbdbeal  qubstion. 
The  fact  that  the  enforcement  of  the  statutes  for  the  suppression  of 
intemperance  may  impair  the  value  of  property  without  compensation 
to  the  owners,  does  not  make  such  statute  repugnant  to  the  constitu- 
tion of  the  United  States,  and  affords  no  ground  for  removal  to  the 
federal  courts  of  a  cause  in  which  the  relief  sought,  if  granted,  would 
have  that  effect.    Drake  v.  Kaiser,  708. 

18.  Nuisanob:  gonstitutionalitt  of  -statutb.  The  prohibitory  liquor 
law  is  not  unconstitutional  on  the  ground  that  it  reduces  the  value  of 

Eroperty  previoutily  erected  and  used  for  the  manufasture  and  sale  of 
quors  declared  by  the  law  to  be  intoxicating.    Kaufman  v,  Doslal,  691. 

19.  :  JUDGMENT  in  EXCESS  OF  FRAYEB:  FRAOTIGB  ON  APPEAL: 

costs.  In  an  action  to  enjoin  a  nuisance  under  the  prohibitory 
liquor  law,  plaintifiF  alleged  the  unlawful  selling  and  keeping  for  sale  or 
intoxicating  liquors  on  the  premises,  but  did  not  allege  the  manufacture 
of  beer  on  the  premises,  nor  did  he  ask  any  relief  in  regard  thereto. 
Held  that  so  much  of  the  judgment  as  restrained  defendant  from  mak- 
ing beer  on  the  premises  was  erroneous,  being  in  excess  of  the  relief 
demanded,  or  justified  by  tlie  facts  alleged;  and  that,  as  the  case  is  tri- 
able anew  in  this  court,  tne  judgment  must  be  corrected  here,  though  no 
motion  was  made  for  that  purpose  in  the  court  below;  but  that,  since 
the  defendant  might,  presumably,  have  had  the  error  corrected  below, 
had  he  moved  therefor,  and  thus  made  an  appeal  unnecessary,  he  must 
pay  the  costs  of  the  appeal.    Id. 

20. :  SALES  PRB3UACBD  TO  BE  ILLEGAL.  lu  such  actiou,  an  admis- 
sion that  there  were  actual  sales  of  intoxicating  liquors  in  the  build- 
ing puts  upon  tbe  defendant  the  burden  to  prove  that  such  sales 
were  not  unlawful,  for  under  §  8.  Chap.  66,  Laws  of  1886,  proof  of  actual 
sale  is  presumptive  evidence  of  illegal  sale.    Shear  v,  Oreen^  688. 
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21. :    PARTiBS  defskdaitt:   PART17BB8.     In   rach  case,   before 

a  judgment  affectincr  the  property  a^ied  in  the  unlawful  traffic  can  be 
lawtuily  executed,  all  persons  interested  as  owners  of  the  property 
should  be  before  the  court;  and  so  a  iudg^ment  affecting  the  property  of 
partners  is  reversed,  on  the  ground  that  one  of  the  partners  was  not 
made  a  party  in  the  action.    Id. 

22.  Nuisanob:  ZNJUsrorioir:  contempt:  bvidbnob.  Upon  a  hearing 
for  contempt  of  an  injunction  restraining  the  maintenance  of  a  nuis- 
ance under  the  prohibitory  liquor  law,  oral  evidence  may  be  received, 
under  §  3,  Chap.  66,  Laws  of  1886;  and  if  it  be  required  that  such  evi- 
dence be  reduced  to  writing,  under  %  3497  of  the  Code,  Chis  is  suffi- 
ciently complied  with  when  the  oral  evidence  is  taken  down  and  filed 
at  the  time  by  the  short-hand  reporter;  and  afterwards  a  transcript 
thereof,  duly  certified  by  the  reporter  and  the  judge,  is  also  filed  wiui 
the  papers  in  the  case.    Goetz  v,  StiUatnan,  693. 

23.  — — :  :  ■:   statbmbnt  of  facts   nr  wabbaitt.    In 

this  case  the  warrant   of  commitment  for  contempt  recited    that 

§laintiff  (defendant  in  the  contempt  proceeding)  was  convicted  on  the 
ate  of  the  warrant  of  the  ofiEienBe  of  a  contempt  of  the  court  which 
ordered  the  warrant  to  issue,  in  violating  the  terms  and  conditions  of 
an  ii^unction  issued  against  him  in  a  cause  then  x)ending  in  that  court, 
wbich  was  described  by  title,  and  that  the  offense  was  proved  by  wit- 
nesses. Held  a  sufficient  statement  of  the  facts,  under  §  3498  of  the 
Code.    Id, 

24.  :  :  ■;   length  of  imprisonhbnt.     Defendant, 

being  found  guilty  of  contempt  in  violating  an  injunction  restrain- 
him  from  keeping  a  place  for  the  unlawful  s^e  of  liquors,  was  ordered 
to  pay  a  fine  and  the  costs,  and  in  default  thereof  to  be  imprisoned  **  not 
to  exceed  as  many  days  as  three  and  one-third  dollars  is  contained  in 
said  fine  and  eoAts,**  Held  erroneous  as  to  the  costs,  as  the  statute  does 
not  provide  that  they  are  to  be  included  in  measuring  punishment  for 
contempt,  though  they  are  to  be  included  in  imprisonment  for  keeping 
the  nuisance.    (See  §  1543  of  the  Code,  as  amended.)  Id. 

25.  Nuisancb:  bembdt  changed  after  action  begun.  This  case, — 
an  action  to  abate  a  nuisance  under  the  prohibitory  liquor  law, — was 
begun  before  the  enactment  of  Chap.  66,  Laws  of  1886,  providing  for 
the  closmg  for  one  year  of  the  building  found  to  be  kept  as  a  nuisance, 
and  for  the  taxing  of  an  attornev's  fee  to  the  defendant.  The  case  was 
not,  however,  determined  until  after  said  enactment  had  taken  effect. 
Held  that  said  provisions  related  to  the  remedy  merely,  and  th  it,  to 
apply  them  in  the  determination  of  this  case  was  not  a  breach  of  that 
provision  of  the  constitution  which  forbids  ex  post  facto  laws;  and  that, 
moreover,  said  provision  of  the  constitution  relates  to  criminal  proceed- 
ings only,  whereas  an  action  of  this  character  is  not  of  a  criminal 
nature.  (Compare  McLane  v.  Bonn,  70  Iowa,  752.)  Drake  v.  Jordan. 
707. 

26.  Nuisance:  disposition  of  fines:  bights  of  comhissionebs  of 
PHAK&c ACT.  Chapter  83,  Laws  of  1886,  providing  that  **  twenty- 
five  per  cent  of  all  moneys  recovered  as  fines  under  the  provisioHM 
of  this  act  (an  act  in  relation  to  the  practice  of  pharmacy  and  the 
X)0wei*8  of  the  commissioners)  shall  be  paid  into  the  state  treasury, 
and  reported  to  the  state  auditor,  and  held  subject  to  the  order  of 
the  commissioners  of  pharmacy  as  needed,  to  be  by  them  used  solely  to 
defraj  the  expenses  of  prosecutions  under  and  the  enforcement  of  this 
act,  or  acts  to  which  this  is  amendatory,"  held  not  to  apply  to  a  fine 
imposed  upon  a  pharmacist  for  keepmg  a  nuisance  by  the  unlawful  sale 
of  liquors  in  his  drug  store;  because  said  act,  and  those  to  which  it  is 
amendatory,  contain  no  provision  declaring  a  place  kept  for  the  unlaw- 
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fol  sale  of  mtozicstingr  liaaon  a  naisance,  and  providinflr  penalties 
tbcrefor:  but  such  fine  can  be  imposed  only  under  §  1523  of  the  Code, 
MriFirh  has  no  relation  to  the  above-named  act.    State  v.  Noel,  682. 

27.  Lai?  in  force  as  to  PHARacAOiSTs:  bond  and  permit.  Chap.  88, 
Laws  of  1886,  is  a  complete  soheme  within  itself,  and  contains  ali  the 
law  intended,  after  its  enactment,  to  l>e  in  force  in  relation  to  the  sale 
by  pharmacists  of  intoxicating  liqaors,  and  by  implication  repeals  all 
prior  statutes  in  respect  thereto;  and  held  that,  under  said  act,  phar- 
macists are  not  required  to  give  bonds  in  order  to  procure  permits  to  sell 
liquors  for  the  purpose  named  in  said  statute,  and  that  such  permits 
are  not  by  law  limited  to  one  year  from  their  date.  [Bbck,  J.,  aieaent- 
ing.]    StaU  v.  Courtney,  61 9. 

28.  Nuisanob:  ph  arm  act:  byidbnob.  In  a  prosecution  for  nuisance 
aifainst  a  pharmacist,  under  the  prohibitory  liquor  law,  there  was  evi- 
dence tenaintr  to  show  at  least  one  sale  of  liquor  before  the  date  of  the 
pharmacist's  permit  to  sell,  and  other  sales,  wet  the  date  of  the  permit, 
which  were  not  for  the  actual  necessities  of  medicine.  Held  that 
under  this  evidence  this  court  could  not  say  that  a  verdict  of  guilty  was 
not  supported  by  the  evidence.    State  v,  Cloughlg,  626. 

29.  Bber:  iNTOZioATnro  qualitibs:  burden  of  proof.  Beer  is  in- 
cluded by  the  statute  among  intoxicating  liquors;  and  where,  upon 
a  call  for  beer,  a  pharmacist  sells  liquor  to  a  customer,  he  has  the  bur- 
den to  prove  that  it  was  not  intoxicating,  if  he  so  claims.    Id, 

80.  Sale  bt  phabmaoist:  prbscription  bt  phtsiciak.  If  it  be  con- 
ceded that  a  practicing  physician  mav  lawiiilly  dispense  intoxicat- 
ing liquors  to  a  patient  in  the  course  of  his  practice,  such  right  would 
not  extend  to  the  sale  by  him,  as  a  pharmacist,  of  such  liquors  to  one 
who  is  not  his  patient,  and  for  whose  maladies  he  has  not  prescribc^l  the 
liquors.       Id, 

31.  :   LAWFULNESS  OF  SALES:  BURDBN  OF  PROOF.    Where  sales 

of  intoxicating  liquors  in  a  pharmacy  are  proved,  the  burden  is  on 
the  pharmacist  to  show  that  they  were  lawful;  prohibition  being  the 
rule,  and  the  privilege  of  selling  tor  special  purposes  being  in  the  nature 
of  an  exception.    Id, 

32.  .-.— •:    DRINKING    ON    PBBMI8BS:    BYIDBNOB.       In     thls    0886,    the 

court  instructed  that,  if  it  was  proved  that  persons  drank  intoxicating 
liquors  in  defendant's  pharmacy,  that  fact  would  be  presumptive  evi- 
dence that  the  liquors  had  been  unlawfully  sold  or  given  to  the  parties  by 
defendant.    Hela  correct,  under  Chap.  S3,  Laws  of  1886.  Id, 

83.  Injunction:  contempt:  bvidencb.    Dillowv,  Wilson,  IQS, 

84.  Prohibitory  statutes:  constitutionalitt:  pleading:  btidbnob: 
(McLane  v.  Bonn,  70  Iowa.  752,  and  Bloomer  v,  Glendy,  Id.,  757,  fol- 
lowed.)   Peiseh  v,  hinder,  766. 

35.  Failure  to  make  return  of  sale:  penalty:  who  may  bub  fob* 
StaU  V.  Humber,  767. 

See  Pharmacists,  1. 

JUDGMENT. 

1.  Without  notice  to  defendant:  setting  aside:  ORiaiNAL  debt 
BARRED  BY  STATX7TE.  A  judgment  rendered  without  service  of  notice,  or 
other  process  required  by  law,  is  void  for  want  of  jurisdiction  of  the 
court  rendering  it;  and  such  a  judgment  will  be  set  aside  and  eigoined 
in  chancery;  but  not  if  the  party  holding  it  has  a  valid  claim  on  which 
it  was  rendered,  to  which  tnere  is  no  dSense.    But  where  the  cause  of 
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action  on  which  the  void  jadgment  was  rendered  was  barred  by  the 
statute  of  limitatioDB  at  the  tmiu  of  the  bringing  of  the  action  to  set 
aside  the  judgment,  held  that  it  was  no  longer  a  subsiBting  claim,  and 
that  the  judgment  should  be  set  aside.    Oerriah  v,  Beaton,  15. 

2.   :  ACTION  TO  SET  ASIDE:  STATUTE  OF  LIIOTATTONB.     The  statatS 

of  limitations  does  not  begin  to  run  against  a  right  of  action  to  set 
aside  a  judgment  rendered  without  notice  to  the  party  antil  such  party 
discovers  the  fact  of  its  rendition;  (Code,  §  2530;)  and  the  action  may 
be  brought  at  any  time  within  five  years  after  sach  discovery.  (Code,  g 
2529,  par.  4.)    Id. 

3.  Lien  on  land:  limitation:  junior  lien  adtanced.    Since  a  judg^ 

ment  ceases  to  be  a  lien  on  land  in  ken  years  after  its  date,  (Code,  ^ 
2882,)  it  follows  that  another  lien  established  on  the  land  more  than  ten 
years  after  the  date  of  the  first  judgment  becomes  the  prior  lioi,  and  cuts 
off  the  right  of  the  owner  of  the  first  judgment  to  have  Ms  lien  revived 
as  the  first  lien.    Boyle  v.  Maroney,  70. 

4.  Motion  to  correct  to  conform  to  plbadinos.    Where  a  decree  has 

not  been  read  and  approved  by  the  court,  there  is  no  error  in  sustaining 
a  motion  to  correct  it  to  conform  to  the  pleadings,  (Compare  Thom<M 
V,  Hoffman,  62  Iowa.  125,  and  Town  of  Stoifn  Lake  v.  Iowa  Falls  dt 
S.  C,  R'tf  Co,,  Id.,  218.)    Deere  v.  Nelson,  186. 

5.  Who  bound  by  :  interested  person  aiding  in  defense.    One  who 

is  interested  in  an  action,  and  has  knowledge  of  it,  and  employs  coun- 
sel to  defend  in  it  for  him,  is  bound  by  the  judgment,  even  thoueh  he 
is  not  a  party  of  record.  (Compare  McNamee  v,  Moreland,  26  Iowa, 
96,  and  Stoddard  v.  Thompson,  31  Id.,  80.)    Marsh  v.  Smith,  295. 

6.  Amoxtnt  not  warranted  bt  evtdencb.    Conceding  that  defendant 

was  entitled  to  a  judgment  on  his  counter-claim,  the  amount  recovered 
by  him  is  in  excess  of  the  highest  sum  warranted  by  the  evidence,  and 
for  that  reason  the  judgment  is  reversed.    CalUnder  v,  Drabelle,  317. 

7.  Error  IN  computation:  correction  on  appeal.    An  error  in  com- 

puting the  amount  of  a  judgment,  whether  made  by  the  clerk  or  the 
court  below,  cannot  be  corrected  in  this  court,  where  no  motion  was 
made  for  that  purpose  in  the  court  below.    Rising  v,  Teabont,  419. 

8.  Default:  sbttino  aside:  discretion  of  court.    A  large  discretion 

is  vested  in  the  district  court  in  the  matter  of  setting  aside  defaults, 
and  it  should  not  ordinarily  be  exercised  in  favor  of  a  party  in  default 
in  consequence  of  his  own  negligence  or  that  of  his  attorney.  In  this 
case,  at  the  hour  appointed  for  trial,  the  regular  passenger  train  on 
which  defendant's  attorney  supposed  the  judge  would  come  from  his 
home,  twenty  miles  distant,  was  several  hours  late,  and  had  not  arrived 
at  the  time  set  for  the  trial,  and  the  attorney,  upon  inquiry  at  tlie  hotel 
where  the  judge  usually  stopped,  was  told  tnat  ne  had  not  come.  The 
attorney,  therefore,  did  not  attend;  and  defendant  himself,  on  account 
of  a  slight  sickness,  also  failed  to  attend.  There  were,  however,  several 
freight  trains  which  carried  passengers,  on  either  of  which  the  judge 
might  have  come  in  time  for  the  trial,  and  on  one  of  these  he  did  come, 
ana  judgment  by  default  was  rendered  against  defendant  for  want  of 
an  apoearance  at  the  trial.  Held  that  this  court  could  not  interfere 
with  tne  order  of  the  district  court  in  overruling  a  motion  to  set  the 
default  aside.    Eeiher  v.  Webb,  559.    See  aJso  Practice  and  Prooedure,  3. 

9.  Estoppel  bt:   right  not  in  issue.     After  an  action   had   been 

began  to  foreclose  a  moitgage,  it  was  assigned  to  the  holder  of  a 
junior  mortgage,  who  had  been  made  a  party  defendant;  but,  by 
agreement,  the  action  was  prosecuted  to  judgment  in  the  name  of  the 
original  plaintiff.  Afterwards,  in  an  action  by  the  junior  against  the 
senior  mortgagee,  to  establish  the  right  of  the  former  to  the  jadgment, 
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the  latter  insisted  that  he  was  estopped  hy  the  judgment  from  asserting: 
such  right.  Bat  held  that  this  was  not  so,  because,  although  in  that 
action  he  might  have  asserted  such  right  by  a  motion  to  be  substituted 
as  plaintiff,  or,  po^aibly,  bya  petition  of  intervention,  he  did  neither; 
ana  his  right  to  the  judgment  was  in  no  manner  put  in  issue,  and  oould 
not  have  been  while  the  parties  retained  the  relations  to  the  case  in 
which  they  stood.*   Harhaeh  o.  Colvin,  638. 

10.  Ik  excess  of  PBATBa:  praotiob  on  APPSAii:  costs.  See  Intoxicat- 
ing Liquors,  19. 

11.  Against  tbusteb:  libk.    See  Trusts,  1. 

See  FoRHBR  Adjudication;  G-arnissiicbnt,  1;  Jubtiobs  and  thbib 
CouBTS,  1;  Plkading,  4;  Pbaoticb  in  Supbbme  Court,  84,  86. 

'       JUDICIAL  SALE. 

1.  On  execution:  only  onb  biddeb:  inadequaot  of  bid:  adjourn- 
ment. Where  land  is  incumbered  by  several  judgments,  all  held  by  the 
same  person,  and  ihe  sheriff  offers  it  for  sale  on  execution  subject  to 
redemption,  he  has  no  occasion  to  adjourn  the  sale  because  the  judg- 
ment creditor  is  the  only  bidder,  and  his  bid  is  only  the  amount  of  bis 
senior  judgment,  and  wuoUy  inadequate  to  the  value  of  the  land.  In 
such  case  the  owner  ha^  an  adequate  remedy  by  redemption,  and  he 
cannot  have  the  sale  set  aside.    Equitable  Trust  Co,  v.  Shrope^  297. 

See  Execution,  1,  2. 

JUBISDICTION. 
See  Appeal,  1-4;  Assignment  for  Benefit  of  Crbditobs,  7;  Justices 

AND    THEIR    CoURTS,    1;    PRACTICE    IN    SUPREME     CoURT,     pa88im\ 

Wills,  5. 

JURORS  AND  JURY. 

1.  Qualification:   interest  as  tax-patbrs.     Tax-payers  in  a  dty, 

though  they  be  non-residents  thereof,  are  so  intere.4ted  in  the  result  of 
an  action  against  the  city  that  they  are  thereby  disqualified  to  sit  as 
jurors  in  such  action.  {McGinty  v.  City  of  Keokuk,  66  Iowa,  725,  fol- 
lowed.)   Kendall  v.  City  of  Albia,  241. 

2.  Challenge  of  tax-payers  by  city.    A  challenge  to  a  juror  by  a  city« 

on  the  ground  that  he  is  a  tax-payer  of  the  city,  should  be  overruled, 
because  his  interest  as  a  tax- payer  is  to  favor  tne  city  in  the  action. 
(Cramer  v.  City  of  Burlington,  42  Iowa,  315,  distinguished.)  Conklin 
V,  City  of  Keokuk,  343. 

3.  EXCUSINO   JUROR    AFTER    OPENING    CASE:    NBW   PANEL:    TALESMAN. 

After  a  jury  had  been  impaneled  and  the  case  opened,  the  court  excused 
a  juror  on  account  of  his  mother's  illness.  The  parties  declined  to  call 
one  more  juror,  and  the  court  discharged  the  panel  and  impaneled  a 
new  jury.  Held  that  the  court  had  authority  to  excuse  the  juror,  and 
that,  as  it  is  not  shown  that  the  new  jury  was  not  impaneled  in  the 
regular  and  lawful  manner,  that  is,  by  exhausting  the  regular  panel 
first,  and  then  calling  talesmen,  there  was  no  ground  for  the  complaint 
that  the  court  had  '*  injected  '*  a  by-stander  into  the  jury.  State  r. 
Laughlin,  851. 

See  Criminal  Law,  8. 
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JUEY  TRIAL. 

1.  BieBT  TO  WAiYBD.  One  who  consents  to  a  trial  to  the  court  therebj 
waiveH  his  right  to  a  juiy  as  to  all  the  issues  then  existing*  or  that  after- 
wards arise.    Henny  Buggy  Co,  t .  FaU^  485. 

See  Constitutional  Law,  1. 

JUSTICES  AND  THEIR  COURTS. 

1.  Jubisdiction:  notiob  sbrybd  in  othbb  coitntt:  judoicbnt:  ooir 
LATBRAL  ATTACK.  A  Justice  of  the  pcace  has  jurisdiction  to  enter 
judjjment  against  a  resiaent  of  another  county  upon  a  written  contract 
which,  by  its  terms,  is  to  be  performed  in  his  township,  upon  proper 
service  of  notice  on  the  defendant.  (Klitvgel  v.  Palmer ,  42  Iowa,  166.) 
And  where  the  only  evidence  which  the  justice  had  of  the  service  of 
the  notice  was  a  return  indorsed  tiiereon,  which  purported  to  be  signed 
by  a  constable  of  the  other  county,  held  that,  as  the  determination  of 
the  sufficiency  of  the  return  was  a  matter  within  the  jurisdiction  of 
the  justice,  and  it  must  be  presumed  that  he  determined  that  it  was 
sufficient,  the  judgment  based  thereon,  if  erroneous,  was  not  void,  and 
could  not  be  collaterally  attacked.  (See  cases  cited  in  opinion.)  Baker 
V,  Jamison,  698. 

LAND. 
See  Rbal  Estatb. 

LANDLORD'S  LIEN. 

1.  Action  fob  oonyebsion  of  obops:  evidkncb  to  dbfbat  libn.    In 

an  action  by  a  landlord  against  a  purchaser  of  crops  from  the  lessee,  to 
recover  the  value  of  such  crops,  on  the  ground  that  he  has  a  landloni^s 
lien  thereon,  he  cannot  object  to  the  introduction  of  chattel  mortgages 
upon  the  crops,  made  to  strangers  to  the  suit  by  the  lessee  while  he  was 
the  owner  of  the  land,  and  before  he  conveyed  it  to  the  landlord,  but 
after  the  crops  were  planted;  for  such  evidence  would  show  that  the 
landlord  had  no  lien,  and  therefore  no  right  to  recover  against  the 
defendant.    Luce  v,  iioorehead,  498. 

2.  Conversion  of  pbopbrty  by  junior  libn  holder:  when  conshbc- 

matbd:  DA3f  ages,  a  tenant  on  plaintiffs  farm,  by  a  written  contract 
with  defendant,  employed  him  to  bale  a  quantity  of  hay  raised  on  the 
farm,  at  an  agreed  price  per  ton,  to  be  paid  for  upon  the  tenant's  deliv- 
ering the  hay  on  board  cars  at  a  certain  time  and  place.  The  contract 
declared  the  title  of  the  bay  to  be  in  the  del'eadant,  but  provided  that 
if  the  tenant  should  perform  all  his  agreements  as  to  the  bay,  including 
the  delivery  of  it  at  the  time  and  place  agreed,  and  the  payment  to  defend- 
ant then  and  there  of  the  price  for  baling,  then  the  title  should  revert 
to  the  tenant;  but  that  if  the  tenant  should  fail  to  perform  his  part,  then 
defendant  should  take  the  hay  and  sell  it,  and  pay  to  the  tinant  the 
surplus  of  proceeds,  after  deducting  the  price  for  baling  and  other 
expenses,  including  the  cost  of  pexrorming  the  tenant's  part  of  the 
agreement  Under  this  contract  defendant  took  the  hay  and  shipped 
it,  and  plaintiff  broaght  this  action  against  him  for  the  conversion  of 
the  hay,  thereby  defeating  his  landlord's  lien  upon  it.  Held  that  the 
contract  was  in  the  nature  of  a  chattel  mortgage,  and  did  not  pass  to 
defendant  an  indefeasible  title  to  the  hay,  and  that  there  was  no  con- 
version until  the  hay  was  actually  taken  by  the  defendant  for  shipping, 
and  that  the  value  of  the  hay  at  that  time,  and  not  at  the  time  of  hSi" 
ing  it,  was  the  measure  of  plaintiff's  damages,  and  that  defendant  was 
not  liable  for  its  deterioration  in  value  between  the  time  of  baling  and 
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the  time  of  shippiag;  id  haylii;ar  been  all  that  timd  la  the  tenant's  pos- 
session on  the  tiim,    Thew  v.  Miller,  742. 

See  ExsMPTioHS,  1. 

LARCENY. 
See  Gbiicnal  Law,  19. 

LEASE. 

1.  Assighxent:  oonbtbuotion:  installmbnts  of  bent:  pabol  to 
TART.  By  the  lease  in  question  the  property  was  rented  for  the  term 
of  two  years  '*  at  the  term  rental  of  |4,76i),  estimated  at  |2,880  a  year, 
to  be  paid  as  follows:  For  the  first  year,  the  sum  of  $1,800  in  monthly 
installments  of  $150  each,  payable  on  the  first  day  of  each  month;  for 
the  second  year,  the  sum  of  $2,960  in  monthly  installments  of  $246.66 
each,  payable  monthly  on  the  first  day  of  each  month.**  Seld  that  the 
rent  for  the  first  year  was  only  $1,800,  or  $150  per  month,  and  not 
$2,380,  or  $19i.83  per  m^nth,  and  that  one  who  took  an  assignment  of 
the  lease  daring  the  second  year,  and  collected  $216.66  per  month  for 
the  unexpired  term,  simply  collected  the  ront  which  accrued  after  the 
assignment,  as  he  had  a  right  to  do,  and  that  neither  he  nor  the  lessee 
was  liable  to  the  assignor  K>r  the  difference  between  $246.66  and  $198.33 
per  month,  on  the  groand  that  so  much  of  each  monthly  payment  made 
to  the  assignee  was  for  rent  which  had  accrued  daring  the  first  year; 
also,  that  the  terms  of  the  lease,  as  thus  construed,  could  not  be  con- 
tradicted or  varied  by  parol  evidence  as  to  what  the  pwties  understood. 
Welch  V.  Horton,  250. 

See  Plbadino,  9. 

LEVY. 
See  Attaohmknt,  2;  Salbs,  1,  4. 

LIENS. 

1.  Of  judoxentb  and  finbb  in  liquob  oasbs.    See  Intoxicating  Liqaon» 

2,5.6,15,21. 

2.  Of  juogicbntb:  limitation  of  txicb.    See  Judgments,  8. 

3.  Of  JUDOICBNT  AGAINST  TBU8TBB.    See  Trusts,  1. 

4.  As  to  ybndob'b  libn,  see  Vendor  and  Vendee,  2. 

See  Mbohanig*8  Libn  ;  Pbiobitt  of  Rights  anu  Libns. 

LIFE  INSURANCE. 
See  Insubancb,  2,  8. 

LIMITATION  OF  ACTIONS. 
See  Statutb  of  Limitations;  Tax  Salb  and  Dbbd,  1,  8. 

LIS  PENDENS. 
See  Vbstdob  and  Vbndbb,  7. 
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MALICIOUS  PROSBCDTION. 

1.  Probable  cause:   what  is  iror.     Plaintiff  and   defendant  owned 

adjoining  land,  and  plaintiff  claimed  that  a  certain  hedf;e  fence  stood 
wholly  on  his  land,  and  cut  it  down.  Defendant  denied  that  the  fence 
stood  wholly  on  plaintiff's  land,  and  had  him  arrested  for  maJidous 
mischief  in  cattinjj^  it.  Held  that  defendant's  honesty  of  lielief  that 
the  fence  did  not  stand  wholly  on  plaintiff 's  land  was  not  sufficient 
to  constitute  probable  cause  for  the  arrest  and  prosecution,  unless  he 
also  had  reason  to  belieye  that  plaintiff  did  not  honestly  think  that  the 
fence  did  stand  wholly  on  his  land.    Gale  v,  Bohanan,  501. 

2.  EviDBNCB  OF  iCALiCB.  In  such  case,  where  it  was  shown  that  the  county 

surveyor  had  been  called  by  the  defendant  to  determine  the  disputed 
line,  but  that  he  dismissed  the  surveyor,  and  forbade  the  further  pros- 
ecution of  the  survey,  when  it  became  apparent  that  it  would  result  in 
locating  tiie  fence  on  plaintiff  *s  land,  held  that  this  evidence  tended  to 
show  that  defendant's  prosecution  of  plaintiff  was  malicious.    Id, 

MANDAMUS. 

1.   AOAINST   SCHOOL   DIBBCTOBS:    BBBCBD7    BY    APPEAL.      Where    SChool 

directors  refuse  to  grant  a  i>etition  for  the  restoration  of  territory  to  the 
district  township  to  which  it  geographically  belongs,  when  the  condi- 
tions exist  under  which  the  sUtuce,  (Code,  §  1798,)  makes  it  their  per- 
emptory dut^  to  do  so,  the  petitioners  have  the  right  to  appeal  to  the 
county  superintendent,  (Code,  §  1829.)  and,  because  of  this  legal  remedy, 
mandamue  will  not  lie  to  compel  them  to  grant  the  petition.  (MarehaU 
V.  Sloan^  85  Iowa,  44i,  followed.)  Barneit  v.  Directors  of  Ind.  Dist. 
qf  Earlham,  134. 

See  Iktoxicatino  Liquobs,  12. 

MANSLAUGHTER. 
See  Cbiminal  Law,  18,  20. 

MARSHALING  ASSETS. 
See  Pabtnebship,  5. 

MASTER  AND  SERVANT. 
See  Emploteb  and  Escplote, 

MECHANIC'S  LIENS. 

1.  On  pkopebtt  of  wife:  husband  as  gonteactob:  byidencb.    An 

action  to  enforce  a  mechanic's  lien  for  lumber  used  in  repairinsr  a  house 
belonging  to  a  married  woman  was  sought  to  be  defeated  on  the  theory 
that  the  husband  was  the  contractor  to  do  the  work  and  furnish  the 
materials  for  the  wife,  and  that  the  materials  were  furnished  by  him  as 
such,  and  that  plaintiffs  were  subcontractors,  and  had  failed  to  g  ye  the 
notice  required  oy  the  statute  to  be  given  by  subcontractors  seeking  to 
establish  a  mechanic's  lien.  But  held  that  the  evidence  ([for  which  see 
opinion)  showed  this  theory  to  be  an  afterthought,  and  without  founda- 
tion in  fact;  and  that  plaintiffs  were  entitled  to  the  establishment  of  a 
lien  as  claimed  by  them.    Rand  r.  Parker^  996. 

2.  Materials  for  two  buildings:  lien  on  one:  bubdkn  op  pboop. 

Where  lumber  has  been  furnished  to  a  party  for  two  buildings,  a 
mechanic's  lien  therefor  may  be  established  against  one  of  them,  with- 
out showing  that  the  particular  materials  for  which  the  suit  is  brought 
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went  into  the  particular  baildin^  on  which  the  lien  is  sought  to  be 
established.  But  it  is  not  meant  that  a  lien  may  be  established  upon 
one  building  for  materials  which  are  shown  to  have  gone  into  another, 
but  only  that,  if  such  showing  is  deemed  of  any  consequence  to  the 
defendaiit,  the  burden  is  upon  him  to  make  it.  (Compare  Bowman 
Lumber  Co,  v,  Newton^  72  Iowa,  90.)    Leufis  t>,  Saylors,  504. 

3.  EviDBNCB  OF  OWNERSHIP  OF  PBOPERTT.    lu  an  action  to  establish  and 

foreclose  a  mechanic's  lien,  where  it  is  proved  that  the  defendant  con- 
tracted for  the  materials  and  for  the  erection  of  the  building,  and  pro- 
cured it  to  be  erected,  and  that,  since  its  erection,  he  has  occupied  it  as 
a  place  of  residence,  held  that  Uus  is  prima  facie  evidence  of  ownership 
by  him.    Id, 

4.  Proof  of  filed  statement:  admission.    In  such  case,  where  it  was 

admitted  on  the  trial  that  the  copy  of  the  account  attached  to  tae  peti- 
tion was  a  copy  of  the  statement  of  the  account  filed  with  the  clerk,  and 
that  the  same  was  sworn  to,  and  claimed  a  mechanic's  lien,  held  that  it 
was  not  necessary  to  introduce  the  sworn  statement,  or  to  prove  that  it 
had  been  filed  with  the  derk.    Id, 

6.  No  contract  with  owner,  nor  compliance  with  statute  as  to 
subcontractors  Action  to  establish  and  foreclose  an  alleged  mechan- 
ic's lien  for  work  done  upon  a  railroad.  But  it  appearing  that  the  com- 
pany with  which  plaintiifs  contracted  had  sold  and  conveyed  the  road 
to  another  company  prior  to  the  making  of  the  contract,  held  that  they 
could  not  recover  as  against  such  other  company  on  the  ground  that  they 
were  principal  contractors;  and  that  they  could  not  recover  as  subcon- 
tractors, because  they  had  not  complied  with  the  statute  in  relation  to 
subcontractors,  and  had  not  framed  their  suit  on  that  theory.  Templin 
V.  Chicago,  B.  dt  P.  Wy  Co.,  548. 

6.  Contractors  and  subcontractors:  who  are.  Where  one  company 
sold  and  conveyed  an  unfinished  railroad  to  another  company,  and  bound 
itself  to  complete  the  road,  held  that  the  first  company  became  a  prind- 
]mI  contractor  with  the  secmd  one,  and  that  persons  contracting  with 
uie  first  company  to  do  the  work  were  subcontractors  only.    Id. 

MISNOMER. 
See  Tax  Sale  and  Deed,  6. 

MORTGAGES. 

1.  Foreclosure:  receiver  for  rents  and  profits.  The  mortgage 
foreclosed  in  this  case  provided  as  follows:  '*  It  is  agreed  that,  in  case 
of  default  in  any  respect,  so  that  this  mortffage  can  be  foreclosed,  the 
rents  and  profits  of  said  premises,  as  well  oefore  as  after  the  sale  on 
execution,  are  pledged  to  the  payment  of  the  moneys  secured  hereby, 
and  that,  on  the  commencement  of  an  action  to  foreclose  this  mortgage, 
the  plaintiff  shall  be  entitled  to  the  appointment  of  a  receiver,  with  the 
ususd  powers,  to  take  and  hold  the  rents  and  profits  for  the  benefit  of 
the  pmintiff,  and  subject  to  the  order  of  the  court"  Held  that,  if 
plaintiff  was  entitled  under  this  stipulation  to  the  appointment  of  a 
receiver  at  the  commencement  of  his  action  to  foredose,  he  was  not  so 
entitled  at  the  tinie  he  took  his  judgment  and  decree, — not,  at  least, 
upon  a  mere  showing  that  the  amount  of  his  mortgage  and  of  two  prior 
mortgages  was  $8^50  J,  and  that  the  land  had  been  sold  for  taxes  in  an 
unnamed  amonnt,  and  that  the  value  of  the  land  was  not  more  than 
$4,000, — there  being  no  evidence  of  insolvency,  or  of  waste  or  diversion 
of  rents  and  profits.  (As  to  the  right  of  a  receiver  for  rents  and  profits 
during  the  statutory  period  of  redemption  from  a  foreclosure  sale,  see 
Mifton  V.  Dace n port,  51  Iowa,  585,  and  White  v,  Griggs,  54  Id.,  650.) 
Paine  v.  McElroy,  81. 
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2.  Priority:  record :  noticb.    Both  of  the  mortgages  in  question  were 

executed  on  the  same  day,  bat  defendant's  was  urst  executed;  and  both 
were  filed  for  record  on  the  second  day  after  execution,  but  plaintiff's 
was  first  filed.  Plaintiff's  mortgage  was  made,  accepted  and  filed  with 
notice  to  the  mortgagee,  plaintiifs  assignor,  of  defendant's  senior  mort- 
gage, and  with  the  intent  to  give  to  such  mortgagee  a  fraudulent  prior 
uen.  After  both  mortgages  had  been  recorded,  and  before  plaintiff's 
mortgage  was  due.  he  purchased  it  for  value,  in  good  faith,  and  without 
actufu  notice  of  the  prior  execution  of  defendant's  mortgage.  Held 
that,  as  both  mortgages  bore  the  same  date,  there  was  nothing  in  the 
record  at  the  time  of  plaintiff 's  purchase  to  charge  him  with  construct- 
ive notice  of  the  prior  execution  of  defendant's  mortgage,  and  that 
plaintiff 's  mortgasps  was  entitled  to  priority  in  equity.  (See  opinion  for 
cases  distinguishea.)    Powers  v,  LoJUr^  283« 

3.  Forbclobxtrb:  sale  for  part  of  debt:   RBDEicpTroN  BT  mort- 

gagor's grantbb:  EFFECT.  Where  a  mortgage  securing  several  notes 
is  foreclosed  for  those  first  falling  due,  and  tne  propertv  sold  thereon, 
the  grantee  of  the  mortgagor  may  redeem  the  same,  and  in  his  hands  it 
will  be  divested  of  the  lien  of  the  unsatLsfied  portion  of  the  mortgage 
debt.    (See  cases  cited  in  opinion.)    Harms  v.  Palmer,  446. 

4.  Cancbllation  b7  mistake:  riyiyal:  iktbrybning  judgment.    J. 

and  S.  owned  land  in  common,  and  they  mortgaged  it  to  plaintiff  to 
secure  a  loan  of  $4(X).^  Afterwards  W.  obtainecTa  jud^rment  against  J., 
which  was  a  lien  on  his  interest  in  the  land.  After  this  J.  conveyed  his 
interest  to  8.,  who  applied  to  plaintiff  for  a  loan  of  S200  more.  The 
loan  was  granted,  and  the  first  mortgage  was  canceled,  and  a  new  note 
and  mortgage  were  made  for  $600.  Both  parties  to  this  transaction 
were  ignorant  of  tJie  judgment  against  J.,  and  both  believed  that  the 
$6(X)  mortgage  was  a  first  lien  on  the  land;  plaintiff  would  not  have 
cancelled  the  first  mortgage  had  he  known  of  the  jadgment.  Held  that 
the  new  mortgage,  to  the  extent  of  the  old  one,  was  properly  regarded 
by  the  trial  court  as  beinor  but  a  renewal  of  the  old,  and  that  a  decree 
reviving  the  Uen  of  the  old  mortoage,  and  declaring  it  superior  to  the 
lien  of  ue  judgment,  was  properly  entered.  {Bruse  v.  Nelson,  35  Iowa, 
157,  followed,  and  other  cited  cases  distinguished.)  Young  v.  Shaner, 
555. 

5.  Payment  through  debtor's  agent:  diversion  of  funds:  pxtrchasb 

BY  AGENT.  H.  owcd  a  mortgage  debt  which  wa«t  due,  and  he  applied 
to  S.,  a  loan  agent,  for  a  loan  of  the  necessary  funds  to  make  payment. 
The  loan  was  taken,  and  a  new  mortgage  made  to  secure  the  same,  and 
S.,  as  directed  by  H.,  sent  the  money  to  C,  who  was  supposed  to  be  the 
agent  of  the  first  mortgagee.  But  G,  had  no  authority  from  such  mort- 
gagee to  receive  the  money,  and  he  converted  it  to  his  own  use.  After- 
wards S.,  in  order  to  protect  the  mortgagee  in  the  second  mortgage, 
bought  in  the  first  mortgage.  Held  that  nis  rights  as  a  purchaser  of 
the  nrst  mortgage  were  in  no  way  impaired  by  reason  of  the  above- 
named  transtictions  with  H.  in  his  axtempt  to  pay  said  mortgage. 
Hollenbeck  v.  Steams,  570. 

See  Chattel  Mortgages;  Vendor  and  Ybndbb,  5-7. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns;  Countibs. 

MURDER. 
See  Criminal  Law,  21-23. 
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NAMES. 
1.  Samb  sound.    See  Tax  Sale  and  Deed,  6» 

NATIONAL  BANES. 
See  Banks  and  Banking,  2. 

NEGLIGENCE. 

1.  How  proved:  enstbuction.  In  an  action  against  a  railroad  oompany 
for  negligently  running  upon  and  killing  cattle,  the  court  instructed 
that  **  negligence,  like  any  other  fact,  may  be  established  by  showing 
facts  and  circumstances  bearing ^  more  or  less  directly,  upon  the  fact  of 
negligence."  Held  that  the  instruction  defined  the  chamcter  of  the  evi- 
dence, rather  than  its  weight  and  effect,  and  that,  taken  in  connection 
with  other  instructions  given,  it  was  not  erroneous.  Baker  v.  Chicago, 
B.  <Sf  Q. By  Co.,  889. 

See  AoRiouLTURAL  SooiBTiBS,  1;  Banks  and  Banking,  1, 4;  Emflotsr 
and  Ehployb,  1;  Pbbsonal  Injuries,  8,  9;  Kailroads,  passim; 
Tblbgrafhs,  1-3. 

NEGOTIABLE  INSTRUMENTS. 
See  Frobcissort  Notes* 

NEW  TRIAL. 

1.  Newly-disooyerbd  byidbnob:  discrbtion  of  oourt.  a  motion 
to  set  aside  the  submission  of  a  case,  and  for  leave  to  introduce 
newly-discovered  evidence,  is  addressed  to  the  sound  discretion  of 
the  trial  court:  and  it  is  properly  overruled  where  it  appears  that,  by 
the  exercise  ox  proper  diligence,  the  party  might  have  oiscovered  the 
evidence  in  time  for  the  trial.  •  Baker  v.  Jamison^  698. 

NOTES  AND  BILLS. 
See  Promibsort  Notbs. 

NOTICE. 
See  Vendor  and  Vbndbb,  passim. 

NUISANCE. 
See  Intozioating  Liquors,  passim. 

PARENT  AND  CHILD. 
See  DoicBSTic  Rblationb. 

PARTIES  TO  ACTIONS. 

1.  Damage  to  real  bstate  bt  change  of  grade  of  sthebt.  When  a 
city  council  confirms  the  appraisement  by  commissioners  of  the  damages 
to  be  awarded  to  a  property-owner  on  account  of  the  change  of  the 
grade  of  a  street,  the  right  to  be  compensated  at  once  becomes  a  per- 
sonal claim  in  favor  of  the  owner  of  the  property;  and  where  he  appleals 
from  the  order  of  confirmation,  and  dies  pending  the  appeal,  the  claim 
passes  to  his  administrator,  and  he  may  oe  substituted  in  his  stead  in 
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the  appellate  proceediog^.  {Hempstead  v.  City  of  Dee  MoineSt  63  Iowa, 
36,  dUtingaisaed.)    Conklin  v.  City  of  Keokuk^  343. 

2.  Pbbson  in  possbssion  of  notb.  The  person  having  a  promissary  note, 
whether  ne^tiable  or  not,  in  his  possession,  may  bring  an  action 
thereon  in  Ms  own  name.  (Compare  Tounker  v,  Martin,  18  Iowa,  143, 
and  Pearson  v,  Cummings,  28  id.,  345.)    Rising  v.  Teabout,  419. 

See  CiTiBB  AKD  Towns,  15;  Intoxicating  Liquobs,  21:  Pbacticb  and 

Pboobdxtbb,  5;  Ybndob  and  Ybndbb,  0. 

PARTITION. 
See  DowBB,  1. 

PARTNERSHIP. 

1.  RbNUNGIATION  of  BT  PAUTNEB  is  BXTINQUISHICBNT  OF  INTBBBST.     A 

partner,  by  renonncing  the  partnerahip  and  opposing  it,  will  be  oonsid- 
ered  as  having  repudiated  his  contract  with  his  partners,  and  will  become 
as  to  them  a  stranger,  and  he  can  no  longer  set  up  and  enforce  against 
them  the  contract  which  by  his  acts  he  has  denied,  and  in  this  casi, 
held  that  he  could  not  set  up  the  partnership  for  the  purpoiie  of  laying 
claim  to  a  portion  of  what  he  alleged  to  b3  the  assets  of  the  firm.  (See 
opinion  for  facts  of  case.)    Miller  v.  Chambers,  236. 

2.  TiMB  OF  BBOINNINO:  FAILURB  OF  NEW  PARTNEB  TO  PAY  IN  CAPITAL: 

CONDITION  prbcedbnt.  Where  J.  and  H.  were  partners,  and  they 
took  R.  into  the  business,  forming  a  new  partnership,  which,  by  the 
terms  of  the  agreement  was  to  begin  forthwith,  but  under  the  old  name, 
and  the  agreement  also  provided  that  R.  should  put  into  the  business 
$'?0.000  in  goods  and  merchandise  which  he  *'  shall  first  have  purchased 
of  the  old  firm,"  paying  theiefor  to  the  members  of  the  old  firm  $10,000 
in  cash,  and  giving  his  note  for  a  like  sum;  and  he  paid  only  a  portion 
of  that  amount,  and  never  gave  the  note,  but  the  business  was  otherwise 
conducted  as  contemplated  by  the  articles;  held  that  the  payment  in 
full  by  R.,  and  the  execution  of  the  note  b^  him,  were  not  conditions 
precedent  to  the  beginning  of  the  partnership,  but  that  it  began  at  once. 
Southern  White-Lead  Co.  v.  Haas,  399. 

3.  PRESUKPTION   OF  CONTINUANCB:   BYIDENCB    TO   OVEBCOMB.      In  SUCh 

case,  where  the  partnership  was  to  continue  for  five  years,  and  there 
was  no  apparent  change  in  the  business,  held  that  third  parties  wbo 
claimed  that  before  that  time  there  was  a  dissolution  or  a  rescission,  on 
account  of  R.'s  fuilure  to  pay  as  agreed,  had  the  burden  to  prove  their 
claim,  and  that  the  evidence  offered  for  that  purpose,  (see  opinion,)  was 
not  sufficient.    Id, 

4.  Dissolution:  bvidbncb:  admission  of  partner  to  stranger.    The 

admission  by  a  partner  to  a  stranger,  that  the  partnership  wds  dissolved 
at  a  certain  time,  is  not  admissible  as  affainst  creditors  whose  claims 
depend  on  the  continuance  of  it,  and  is  iidmissible  only  as  going  to  the 
credibility  of  the  testimony  of  the  partner,  as  a  witness,  that  it  was  not 
dissolved.    I'JL 

5.  Chanob  of:  new  member:  marshaling  assets.    A  partnership  was 

changed  b^  taking  in  a  new  member,  but  the  firm  name  remained  the 
same.  After  this  the  original  partners  mortgaged  the  stock  in  the  firm 
name  to  secure  certain  notes  executed  in  the  firm  name,  but  some  of 
them  dated  before,  and  some  of  them  after,  the  change  of  the  firm .  After 
this  other  creditors,  whose  claims  bore  date  atler  the  change  of  the  firm, 
came  in  and  chimed  the  proceeds  of  the  stock  to  satisfy  their  demands. 
Held,  in  the  absence  of  satisfactory  evidence  to  the  contrary,  that  it 
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should  be  presnmed  that  the  notes,  dated  subsequent  to  the  change  of 
the  firm  were  (i^iyen  for  debts  of  the  new  firm,  and  that  the  proceeds 
should  l>e*applied,  first,  to  the  payment  of  such  notes,  and  the  residue 
to  the  satisfaction  of  the  intervening  creditors,  in  the  order  of  their 
garnishments.    Id, 

6.    POWEB  OF  PART   OF   MEMBEBS   TO   IfOBTGAGB    STOCK.     TwO  of  three 

members  of  a  firm  have  authority  to  mortgage  the  partnership  stock  for 
the  security  of  the  debts  of  the  firm.    Id. 

7.  In  OPEBATIN a  sale-stable:  WHAT  IS.  Where  the  testimony  tended  to 
show  that  an  expert  in  buying  horses  and  the  owner  of  a  sale-stable 
were  engaged  in  operating  the  stable,  the  former  buying  horses  in  the 
name  of  the  latter,  and  tor  the  most  part  with  his  money,  with  the 
understanding  between  them  that  if  there  were  any  benefits  they  should 
be  equitably  divided,  held  that  a  finding  by  a  jury  that  they  were  part- 
ners could  not  be  disturbed  on  appeal.    Jenkins  v.  Barrows^  488. 

PATENTS. 
1.  Pabol  assionhbnt  of.    See  Contracts,  7. 

PAUPERS. 

1.  Aid  to:  obbtifzcate  of  township  tbttbtees  oonolusiye  on  oountt. 

Where  a  claimant  presents  to  the  supervisors  of  a  county  a  bill  for  aid 
furnished  a  pauper,  and  there  is  endorsed  on  the  account  a  certificate  of 
the  trustees  of  tne  township  where  the  pauper  was  cared  for,  to  the 
effect  that  the  items  of  the  account  were  necessary  and  proper  for  the 
pauper,  and  were  furnished  by  the  claimant  at  t^eir  reguesC  held  that 
such  certificate  was  binding  on  the  county,  and  that  it  could  not  be 
allowed,  in  the  absence  of  fmnd,  to  contradict  it  by  the  parol  testimony 
of  the  trustees  that  the  aid  was  not  furnished  at  their  request,  or  on 
their  order.    Mussel  v.  Tama  County,  101. 

2.  Aid  to  in  township  otheb  than  besidbncb.    A  pauper  who  is 

injured  in  a  township  of  his  countv  other  than  that  of  his  residence,  so 
that  his  attending  physician  for  bios  his  removal,  may  lawfullv  be  aided, 
at  the  expense  of  the  county,  upon  the  order  of  the  trustees  of  the  town- 
ship in  which  he  is.    (Code,  §  1365.)    Id. 

See  Tax  Sale  and  Deed,  5. 

PAYMENT. 

1.  Pbesukption  fboh  lapse  of  time.  Where  a  note  was  payable  in 
1872,  and  action  upon  it  was  not  brought  until  1886,  but  pavments  were 
made  as  late  as  1879,  and  the  makers  m  the  meantime  failed  in  business 
and  compromised  with  their  creditors,  held  that  the  lapse  of  time  did 
not  raise  a  presumption  that  the  note  had  been  paid,  and  was  not 
entitled  to  much  consideration  in  the  case.     Walker  v,  Russell,  340. 

See  Agenot,  1;  Attobnet  at  Law,  2,  8;  Mobtgaobs,  5. 

PERSONAL  INJURIES. 

1.  Dakaobs:  bvidenob:  money  paid  fob  substitute.  In  an  action  for 
tt  personal  iivjury,  plaintiff  was  allowed  to  testify  as  to  the  value  of  his 
time  in  the  business  in  which  he  was  engaged,  and  that  because 
of  such  injury  he  was  unable  to  attend  to  such  business,  and. 
against  defendant's  objection,  that  he  was  compelled  to  employ  a 
man  to  attend  to  it  for  nim,  and  that  he  paid  him  one  dollar  per  day. 
The  objection  was  based  on  the  ground  that  plaintiff  could  not  recover 
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for  his  time,  and  also  for  what  he  paid  the  man;  hat  held  that  the  evi- 
dence was  proper  to  go  before  the  jarv  in  determining  the  amount  of 
plaintiff 's  damages,  and  that,  since  the  number  'of  days  the  man  was 
employed  was  nob  shown,  there  could  have  been  nothing  more  than  a 
nominal  amount  allowed  on  that  ground,  and  therefore,  at  all  events, 
plaintiff  was  not  prejudiced  by  the  evidence.    Kendall  v.  City  of  Atbia, 

2.  : :  cosTOFKUBfiB.    A  person  seriously  injured  through  the 

negligence  of  another  may  procure  a  trained  nurse,  or  other  competent 
person,  to  take  care  of  him,  and  may  recover  the  cost  thereof  as  a  por- 
tion of  his  damages;  and  against  such  claim,  evidence  that  he  had  a 
wife  and  a  grown  son  and  daughter,  who  could  have  given  him  neces- 
sary care  and  attention  without  expense,  is  not  admissible.    Id, 

3.  :  :  INTEREST  IN  FiBic.    Where  a  member  of  a  firm  is 

injured  through  another's  negligence,  he  is  entitled  to  recover  for  the 
V£uue  of  the  time  lost  by  him  on  account  of  the  ii\jury,  and  it  is  imma- 
terial what  the  extent  of  his  interest  in  the  firm  is,  especially  where  it 
is  not  shown  what  the  profits  of  the  firm  are.    Id, 

4.  :  !   OBJECTING  TO  EVIDENCE  ELICITED  BY  OBJECTOR.     A 

Sarty  cannot  object  to  evidence  elicited  by  himself  on  cross-examina- 
LOn,  nor  to  an  explanation  thereof  upon  a  re-examination  in  chief.  Id. 

5. ;  FUTURE  KEDiCAii  ATTENDANCE.    In  an  action  for  per- 

sonal injury,  evidence  as  to  the  reasonable  expanse  of  medical  attend- 
ance required  in  the  future  is  admissible.    Id, 

6. :  MENTAL  ANGUISH.    In  such  case  the  plaintiff  may  recover  for 

mental  anguish  suffered  by  him  as  the  result  of  the  iigury.  (FerguMH 
V,  Davie  County ^  57  Iowa,  601,  followed.)    Id* 

7.  :  FUTURE  SUFFERING.  In  such  case  the  court  instructed  as  fol- 
lows :  '*  If  the  plaintiff,  by  reason  of  said  accident,  suffered  bodily  pain 
and  mental  anguish  to  the  present,  and  will  so  suffer  in  the  future,  then 
for  such  pain  and  angoish,  past,  present  and  future,  you  should  allow 
him  such  sum  as  you  think  proper  under  the  evidence,  without  proof  of 
any  special  sum.**  Held  no  error,  where,  in  the  next  instruction,  the 
court  further  said:  '*  With  reference  to  future  damages,  you  should  be 
satisfied  from  the  evidence  that  they  will  probably  be  sustained  bv  the 
plaintiff."  (Fry  9.  Dubuque  c^  S,  W,  R'y  Co.,  45  Iowa,  416.  distin- 
guished.)   Id, 

8.  Defect  in  sidewalk:  knowledge  of  defect:  oontribtttort  neg- 

ligence: INSTRUCTION.  In  au  action  for  a  personal  injury  caased  by 
a  defective  sidewalk,  the  court  instructed  as  roUows:  *' If  the  plaintiff 
had  previous  knowledge  of  the  alleged  defect  in  the  walk,  it  was  his 
duty  to  keep  it  in  mind  and  look  for  it,  unless  there  was  something  suf- 
ficient to  divert  his  attention;  and,  if  he  failed  to  keep  it  in  mind  and 
look  for  it,  he  is  guilty  of  negligence,  and  cannot  recover,  unless  you 
find  that  he  would  have  met  with  the  accident  had  he  kept  the  defect  in 
mind.  And  if  you  find  that  before  he  reached  said  defect  his  foot  slip- 
ped on  a  plank  in  the  crossing,  and  he  went  into  said  defect  by  reason 
of  the  shp,  and  you  find  that  up  to  the  time  he  slipped  he  was  using 
due  care  and  caution  in  passing  along  said  walk,  and  ^^ou  find  that  he 
would  not  have  met  with  the  accident  but  for  said  clipping,  then  he  was 
not  guilty  of  contributory  negrligence.''  There  was  evidence  that  the 
walk  was  slippery,  and  that,  iast  prior  to  reaching  the  defect,  and  when 
within  a  few  teet  of  it,  the  plaintiff  slipped,  but  immediately  partially 
or  wholly  recovered  himself,  and  stepped  into  the  defect,  and  was 
injured.  Held  that  the  instruction  properly  submitted  to  the  jury 
whether,  in  view  of  the  slip,  and  the  diverting  of  p1aintiff*s  attention 
thereby,  he  was  or  was  not  guilty  of  contributory  negligence.    Id, 
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9.  — :  :  NBOLiGBNCB  nr  usiva  walk:  iNBTRtrorioif.    One  is 

not,  as  a  matter  of  law,  flrailty  of  negligence  in  using  a  sidewalk  in  a 
city  which  he  knows  to  be  defectiye,  when  he  might  croiis  the  street  and 
take  another  walk  with  safety,  ( fValker  v,  Decatur  County^  67  Iowa, 
807,)  bat  the  question  is  a  proper  one  for  the  jury  to  consider  in  view  of 
all  the  circumstances,  and  held  that  it  was  properly  submitted  by  the 
instruction  in  this  case,  set  out  in  the  opinion.    Id, 

See  Railroads,  passim. 

PHARMACISTS. 

1.  Unlawful  balbs  of  liquors  bt:  striking  nambs  frok  RBarsTBR 
BT  coMMiBsroNBRs:  BVEDBNOB.  Siuco  the  enactment  of  §  2,  Chap. 
88,  lawa  of  1886,  the  commissioners  of  pharmacy  have  no  authority  to 
strike  the  name  of  a  pharmacist  from  the  register  on  account  of 
repeated  sales  of  intozicatir.^  liquors  by  him,  except  upon  the  record  of 
the  conviction  of  the  pharmacist,  certified  by  the  court  in  which  he  was 
convicted.  And  in  this  case,  where  the  commissioners,  upon  the  com- 
plaint of  citizens,  instituled  an  inquiry  of  their  own,  and,  upon  a  hear- 
mg  before  themselves,  found  that  the  defendants  had  been  guilty  of 
repeated  unlawful  sales  of  liquors,  and  thereupon  cancelled  their  cer- 
tiocates  as  pharmacists,  and  struck  their  names  from  the  register,  held 
that  thejy  exceeded  their  jurisdiction,  and  that  their  acts  in  that  regard 
were  void.    Straight  v.  Crawford^  676. 

See  Intokicatinq  Liquors,  27-82, 

PLACE  OP  SUIT. 
See  Vbnub. 

PLEADING. 

1.  Eyidbncb:  variance.    In  an  action  against  a  railroad  /company  by  a 

brakeman  for  injuries  received  while  attempting  to  uncouple  cars,  on 
account  of  negligence  of  co-employes  in  moving  the  train,  he  alleged 
that  he  m^Apush^d^  carried  and  crowded  along  the  track,  to  the  cattle- 
guard  into  which  he  fell,  by  the  moving  engine  and  car.  Held  that  it 
wds  not  necessary  th.it  this  allegation  should  be  literally  established, 
but  that  the  ultimate  inqairy  was  whether  the  falling  into  the  cattle- 
guard,  which  wa^  the  c^use  of  the  injnry,  was  itself  caused  by  the 
moving  of  the  engine  and  car,  and  that,  if  the  evidence  tended  to  prove 
toat  f  <ict,  there  was  no  material  variance,  even  though  it  showed  that 
he  voluntarily  walked  between  the  engine  and  the  car  to  the  cattle- 
guard.    Sedgwick  v.  111.  Cent,  R*if  Co.,  158. 

2.  PiiAcrriOB:  substitutbd  petition  at  law  in  causbbboun  in  bquity. 

Tiiere  is  no  error  in  allowing  a  plaintiff  who  has  begun  in  equity  to 
afterwards  file  a  substituted  petition  showing  only  a  cause  of  action  at 
law.  The  defendant  *s  only  right  is  to  have  tne  cause  transferred  to  the 
law  docket.    Emmet  County  r.  Griffin,  163. 

3.  Practice:  settino  up  in  answer  defbnsb  held  bad  on  demurrer. 

Where  defendant  demurred  to  plaintiff's  petition,  and  the  demurrer 
was  overruled,  that  was  an  adjudication  of  the  defense  involved  in  the 
demurrer;  and  wiien  detendant  set  up  the  same  delense  in  its  answer. 
held  that  a  demurrer  to  the  answer,  on  the  ground  that  the  sufficiency 
of  the  facts  set  no  therein  had  been  adjudicated  against  defendant,  was 
properly  sustained, — no  queation  being  raised  as  to  whether  the  objec- 
tion should  not  have  been  taken  by  a  motion  to  strike.  Kissinger  v. 
City  of  Council  Bluffs,  171. 
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4.  AifSNDKENT  AFTER  DBCBBB.    Pendinff  a  motion  to  correct  a  decree 

which  had  been  entered,  bat  not  yet  read  and  approved,  in  order  to 
make  it  conform  to  the  pleadings,  defendant  movea  for  leave  to  amend 
his  answer  so  as  to  make  the  pleadings  sustain  the  decree  as  it  was;  bat 
since  such  amendment  woold  have  introdaoed  a  new  issne  which  woald 
have  required  the  case  to  be  reopened  and  tried  anew,  held  that  the 
motion  tor  leave  to  amend  was  properly  ovemiled,  especially  as  defend- 
ant might  have  full  relief  in  another  action.    Deere  v.  Nelson,  186. 

5.  Indugbicent:  proof.    In  an  action  on  an  account,  allegati<m8  in  the 

petition  in  relation  to  the  agreement  under  which  the  acoonnt  arose 
Leed  not  be  proved, — the  agreement  being  stated  merely  as  a  matter  of 
inducement.    Bremer  County  Bank  v.  Mores,  289. 

6.  Stattttb  of  lihitationb.    Where  the  note  sued  on  showed  that  it  had 

been  due  more  than  ten  years,  but  the  petition  set  up  facts  in  regard  to 
the  maker's  residence  avoiding  the  bar  of  the  statute,  an  allegation  in 
the  answer  that  the  note  showed  on  its  face  that  it  was  barred  by  the 
statute  of  limitations  was  properly  stricken  out  on  motion.  Walker  p. 
Russell,  840. 

7.  Akbwer:  denial  of  knowt^bdob  or  information  as  to  certaih 

FACTS.  In  an  action  for  the  value  of  a  cow  alleged  to  have  died  in  con- 
sequence of  certain  acts  of  negligence  of  one  bmith,  defendant*s  ser- 
vant, defendant  answered,  "that  of  the  alleged  negligence  of  said 
Smith,  and  the  death  of  said  cow,  the  defendant  has  no  knowledge  or 
information  to  form  a  belief  that  said  cow  died  in  consequence  of  such 
negligence,  and  therefore  denies  the  same.*'  Held  that  this  answer 
put  in  issue  only  the  alleged  effect  of  the  negligence,  but  not  the  allega- 
tion of  negligence  itself,  and  that  it  was  error  to  require  plaintiff  to 
prove  that  allegation.    Bei/re  v.  Adams.  382. 

8.  Counter-claim:  what  is  not:  btrickbn^  out.    A  counter-claim,  to 

be  sustained  as  such,  must  arise  out  of  the  contract  or  transaction  as 
claimed  and  alleged  in  the  plaintiff's  petition.  (C>de,§2659.>  But  where 
an  action, was  a^jpainst  two  as  partners,  and  the  answer  denied  the  con- 
tract as  alleged  in  the  petition,  and  the  counter-claim  did  not  admit  it, 
but  set  up  a  cause  of  action  m  favor  of  one  of  the  defendants  only 
against  the  plaintiff,  held  that  it  was  properly  stricken  out  on  motion. 
Jenkins  r.  Barrows,  438. 

9.  Lease:  action  for  rbnt.    Action  upon  a  contract  for  the  rent  of  an 

elevator.  The  contract  provided  that  certain  payments  should  be  made 
out  of  the  gross  receipts  of  the  elevator  before  any  rent  should  be  pay- 
able, and  the  petition  did  not  allege  that  anything  was  left  of  the  gross 
receipts  after  making  such  paym<>nts.  Held  that  the  petition  was  bad 
on  demurrer.  Chicago,  B,  dt  Q.  R*y  Co,  v,  Burlington  dk  Miss.  EUvator 
Co.,  629. 

10.  Effect  of  general  denial.    See  Conversion,  1. 

See  Garnishmbnt,  3;  Intoxicating  Liquors,  14;  Pbactiob  and  Pro- 
cedure, 1,  8,  9;  Railroads,  8,  23;  Replevin,  1;  Taxation,  7,  9; 
Tax  Sale  and  Deed,  3. 

POSSESSION. 
See  Adybrsb  Posbbbsion;  Public  Lands,  1;  Sales,  8. 

PRACTICE  AND  PROCEDURE. 

1.  Amendment  to  conform  pleadinob  to  proof:  objection  too  late. 
Where,  after  the  arguments  to  the  jury  had  been  concluded,  conn^^l 
asked  leave  to  file  an  amendment  to  conform  his  pleadings  to  the  proofs. 
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and  the  amendment  went  into  the  hands  of  the  jndge  without  bein^ 
filed,  and  he  instraoted  in  aooordanoe  therewith,  aad  counsel  for  defend- 
ant knew  of  it,  and  knew  its  purport,  and  in  sabstance  agreed  that  it 
might  be  considered  as  filed,  held  that  defendant  could  not  after  ver- 
dict, in  a  motion  for  a  new  trial,  object  for  the  first  time  to  the  amend- 
ment.   Brantz  v.  Marcus,  64. 

2.  Exceptions  to  instructions.    Exceptions  to  instructions  gfiven,  and 

exceptions  to  rulings  refusing  to  give  instructions  a^sked,  when  presented 
in  a  motion  for  a  new  trial,  must  specifically  point  out  the  ground  of 
the  exception.    (Code,  §  2789.)    Id. 

3.  Judgment  BTDBFAui/r:  right  to:  discrbtion  of  court.    The  ques- 

tion of  allowing  defaults,  and  of  setting  them  aside,  is  largely  within 
the  discretion  of  the  courts;  {Weatphal  v.  Clark,  46  Iowa,  262;)  but  the 
policy  of  the  law  is  to  allow  the  trial  of  actions  upon  their  merits. 
Accordingly,  where  plaintiff's  petition  was  filed  ten  days,  but  not  ten 
clear  daj^s,  before  the  first  day  of  the  term,  and  on  the  fifteenth  day  of 
the  term,  the  defendant  having  failed  to  appear,  piaintiif  demanded  a 
default  and  judgment  thereon,  but  the  court  refused  the  same,  but  made 
no  other  order  in  the  case,  and  about  two  months  afterwards  defendant 
appeared  and  filed  an  answer  taking  issue  on  the  merits,  held  that* 
upon  an  appeal  from  such  refusal,  plamtifi^  was  not  entitled  to  an  order 
remanding  the  cause  with  directions  to  allow  the  default,  with  leave 
for  plaintiff  to  prove  his  demand  and  have  judgment  therefor.  It 
would  seem  that  it  wus  the  rule,  or  at  least  the  custom,  of  the  lower 
court  in  this  case  to  require  petitions  to  be  filed  ten  dear  days  before  the 
first  day  of  the  term,  and,  if  not  bo  filed,  to  regard  the  next  term  as  the 
appearance  term.    Jones  p.  Merrill^  234. 

4.  Admission   as   to   claim  of   petition:  bstoppbl:  instructions. 

Where  the  petition  by  a  fair  construction  charged  general  negligence  in 
operating  a  train,  and  the  cause  was  tried  by  court  and  counsel  on  that 
issue,  a  statement  by  plaintiff's  counsel,  in  an  argument  against  the 
admission  of  evidence,  that  nothing  was  claimed  except  negligence  in 
one  particular,  held  that  such  statement  did  not  estop  plaintiff  from 
afterwards  claiming  general  neghgence,  (Compare  Frederick  v.  Gaston, 
1  G.  Greene,  401,)  and  that  the  court  properly  instructed  on  the  general 
issue  presented  by  the  p'ttition.  (ciee,  also,  par.  6  of  opinion.)  Nosier 
r.  Chicago,  B.  <it  Q,  R^y  Co.,  268. 

5.  Consolidation  of  actions:  dismissat^  of  diffbrbnt  co-defend- 

ants. Tnree  several  actions  for  damages  for  the  wrongful  seizure  of 
his  property  on  execution  were  brought  by  the  plaintiff  against  the 
defendant  sheriff  and  others — the  parties  defendant,  other  than  the 
sheriff,  being  different  in  each  case.  Plaintiff  moved  to  consolidate  the 
cases,  and  after  the  filing  of  the  motion,  but  before  the  hearing  thereon, 
he  dismissed  as  to  all  but  the  sheriff  in  each  case.  Held  that  the  motion 
was  then  properly  sustained.    Harwick  v.  Weddington,  300. 

6.  DiRBCTiNO  YBBDiCT.     The  couit  should  not  direct  a  verdict  for  the 

defendant  when  there  is  any  conflict  in  the  evidence  bearing  upon  the 
issues  involved.    Nelson  v.  Chicago^  M.  c^  St  P.  Wy  Co.,  576. 

7.  Depositions:   bnforcbmbnt  of   agreement  in  derogation   of 

BULB  OF  COURT.  Where  the  parties  agreed  in  vacation  to  waive  the 
rule  of  court  as  to  the  time  of  taking  depositions  and  the  manner  of 
trial,  held  that,  when  the  parties  came  to  the  trial  relying  upon  such 
agreement  itwas  not  error  for  the  court  to  hold  them  to  it.  Baker  v, 
Jamison,  698. 

8.  Dbmubbeb  considered  while  answer  on  file.    Defendant  filed  a 

demuirerto  the  petition,  and,  pending  the  demurrer,  he  also  filed  an 
answer,  indorsed,  "  filed  subject  to  the  demurrer.'*    Held  that  it  was 
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competent  for  the  court,  in  its  discretion,  to  hear  and  determine  the 
demurrer  while  the  answer  was  thus  on  file.    Wilson  9.  Mclniirs^  71  !• 

9.  COUNTEB-CLAIM  IKPROPBRLT    PLEADED!    OBJECTION  TOO   I^TB.       In 

an  action  upon  an  account  stated,  where  defendant  pleaded  a  coanter- 
claim  which  accrued  prior  to  the  settlement,  and  plaintiff  denied  the 
allegations  of  the  counter-claim,  and  the  case  was  fully  tried  on  the 
issues  thus  joined,  held  that  it  was  too  late  to  raise  the  ol^eetion  that 
the  counter-claim  was  improperly  pl^uied,  either  by  a  motion  for  the 
court  to  instruct  the  jury  to  brinff  in  a  verdict  for  the  plaintiff,  or  by  a 
motion  for  judi^ment  tor  the  plaintiff  notwithstanding  the  Tcrdict. 
(Compare  cases  cited  in  opinion.)  ChrMt  Western  Printing  C«.  «. 
Tucker^  755. 

10.  In  cbiminal  cases.    See  Criminal  Law,  ^M^tifi. 

11.  Fob  practice  in  relation  to  evidence,  see  Evidence,  pM«tM. 

12.  Trial  term  for  equity  cases.    See  Intoxicating  Liquors.  13. 

13.  CoBBECTiON  of  judqhents.    See  Judgments,  4, 6.  7. 

14.  For  practice  and  procedure  in  buprehe  court,  see  that  title. 

See  Bills  of  Exceptions,  1,  2;  CoNTtNUANCE,  1;  Jubors  and  Jury,  2, 
8;  Pleading,  passim;  Reference,  1,  2. 

PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.  DiSCRBPANCT  BETWEEN  DOCKETED  TITLE  AND  RBCOBD.     This  CaUSe  18 

docketed  in  this  court  as  Lewis  v,  Minthorn^  and  is  80  entitled  in  the 
abstract  and  in  the  arguments  of  counsel,  but  the  abstract  does  not 
reveal  the  existence  of  any  such  case,  but  seems  to  relate  to  a  case  of 
Mintham  p.  St,  John,  Sheriff,  a  case,  not  docketed  in  this  court.  In 
this  state  of  the  record,  held  that  there  was  nothing  to  do  but  dismiss 
the  case.    Lewis  9.  Minthorn,  80. 

2.  CoNsouDATroN  OF  ACTIONS.  Where  the  questions  of  fact  and  law  in 
several  cases  are  the  same,  and  for  that  reason  th^  are  tried  together  in 
the  court  below,  though  not  consolidated,  they  may  be  tried  together 'on 
appeal  upon  one  record,  and  that,  too,  although  there  is  but  one  UIl  of 
exceptions  taken  in  the  trial  court.    King  p.  Glass,  205. 

8.  Abstbact:  wrong  nakb  of  tbial  judge.  The  fact  that  appdlant's 
abstract  incorrectly  designates  the  jud^e  who  oertitied  to  the  evidence 
can  have  no  effect  upon  the  determination  of  the  case.  Wilson  v  Rus- 
sell 395. 

4.  Amended  abstract  not  denied.    An  amended  abstract  filed  by  appel- 

lee, showing  that  appellant's  abstract  is  not  true,  is  regarded  as  trQe, 
unless  denied  by  appellant.    Marsh  v.  Smith,  295. 

5.  Cbiminal  CASE:  tbial  on  abstbact:  abstbact  defective.    Where 

an  abstract  of  the  record  is  filed  in  this  court  in  a  criminal  case,  the 
appeal  will  be  tried  on  such  abstract  alone,  and  the  transcript  wdl  not 
be  considered;  and  where  the  abstract  fails  to  present  a  case  disdoeinir 
errors,  no  reversal  can  be  had.    State  v,  Butterfield^  86. 

6.  Defbctiyb  abstbact.    a  motion  to  quash  the  indictment  was  ovei^ 

ruled.  Held  that  the  ruling  could  not  be  reviewed,  since  the  abstract 
fails  to  show  that  it  contains  all  the  evidence  on  which  it  was  based. 
State  V  Briggs,  456. 

7.  Abstr\ct  must  show  judgment  appealeb  ii>moM.    An  appeal  cannot 

be  taken  until  after  judgment,  which  must  be  shown  by  the  abstract, 
and  not  by  the  argument  of  counsel,  to  gi^e  this  court  jniisdiction.    Id 
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8.  EuROR  MUST  BB  SHOWN,    TbiH  court  cannot  preBume  error,  bat  it  must 

afSrmativelv  appear;  and  as  the  error  claimed  to  have  been  made  by  the 
trial  court  does  not  affirmatively  appear  of  record,  a  reversal  cannot  be 
had  on  the  ground  thereof.    Jeffries  v.  Budloff,  60. 

9.  Rbcokd:' ERROR  KTJST  BB  AFPiRiffATiVBLT  SHOWN.    Appeal  frum  an 

order  overruling  a  motion.  The  abstract  contained  evidence  showing 
that  the  motion  should  have  been  grantfnl,  bat  did  not  state  that  it  con- 
tained all  the  evidence  on  which  the  motion  was  heard.  Held,  in  support 
of  the  ruling  appealed  from,  that  it  must  be  presumed  that  there  was 
other  evidence  justifying  the  ruling.    State  v.  Droraky,  484. 

10.  Error:  prbjudiob  pkbsumbd.  Where  improper  evidence  has  been 
admitted  which  may  have  influenced  the  verdict,  prejudice  will  be  pre- 
sumed unless  the  contrary  is  affirmatively  shown.  McCormaeh  Har" 
vesting  Mack,  Co*  v,  Jacobson,  546. 

11.  PRBsaHPTiON  IN  FAYOR  OF  TRIAL  COURT.  In  the  abseucc  of  positive 
error  appearing  in  the  abstract,  this  court  must  presume  that  the  rul- 
ings 01  the  tnal  court  were  correct  Dowagiae  Mant^aeturing  Co,  v, 
Gibson,  525. 

12.  Bbybrsal  for  nominal  DAicAOBS,  A  cause  will  not  be  reversed  for 
the  purpose  simply  of  allowing  the  appellant  to  recover  mere  nomintd 
damages.  (Compare  Norman  v.  Winch,  65  Iowa,  263.)  Board  man  v. 
Willard,  20. 

13.  Costs  of  uselbss  abstract.  The  costs  of  an  amended  abstract  not 
filed  in  time,  and  immaterial  in  its  contents,  will  be  taxed  to  the  party 
filing  the  same,  even  though  he  prevails  on  the  appeal.    Id, 

14.  Unnbcbssart  transcript:  costs.  Appellant  in  this  case  moved  to 
tax  the  cost  of  the  transcript  to  appellee,  whether  the  judgment  should 
be  affirmed  or  reversed,  on  the  ground  that  appellee  had  made  the  tran- 
script necessaiy  by  improper  denials  of  appellant *s  abstract.  But  held 
that,  under  the  rules  of  practice  in  this  court,  the  several  denials  made 
by  appellee  (see  opinion)  were  immaterial,  and  did  not  demand  that 
appellant  should  file  a  tran<9cript,  and  that  therefore  the  motion  must 
be  overruled.    Brooks  v,  Chicago,  B,  I.  db  P.  R^y  Co.,  179. 

15.  PRBSERVING  BYiDBNCB.  A  bill  of  exceptions  is  not  necessary  to  preserve 

the  evidence  for  the  purposes  of  an  appeal,  in  oases  where  it  is  preserved 
by  the  short-hand  report  and  properly  certified.    De  Long  v,  Lee,  53. 

16.  EviDBNCB  to  support  FINDING.  This  court  cannot  interfere  with  the 
rulini;  of  the  trial  court  allowing  a  sheriff  to  amend  his  return  on  a  writ 
of  attachment,  on  the  ground  that  the  evidence  did  not  warrant  the 
ruling.    Jeffries  v,  Budloff,  60. 

17.  Rbvibw  of  BYIDBNCB  IN  LAW  0A8B.  lu  au  Ordinary  action  at  law 
tried  to  the  court,  th^^  finding  of  ^cts  made  by  the  court  has  the  force 
and  effect  of  the  verdict  of  a  jury,  and  will  not  be  disturb'^d  on  appeal 
where  there  is  a  fair  conflict  in  the  evidence.    Swayne  v.  Waldo,  749. 

18.  EviDENOB  to  support  ybrdtct.  This  court  cannot  interfere  with  a 
verdict  on  the  ground  that  it  is  not  supported  by  sufficient  evidence, 
when  th3  evidence  is  conflicting.    Brig  ham  u,  Betelsdorf,  712. 

19.  Assionbcbnt  of  bbbor.  An  assignment  of  error  that  "  the  Yerdict  is 
contrary  to  the  law,**  is  top  indefinite  to  be  considered.    Id, 

2D.  Indbfinitb  AasrGNKBNT  OF  ERRORS.  Brrors  not  assigned  with  the 
exactness  required  by  §  3207  of  the  Coie  will  not  be  considered  in  tiiis 
court.  (See  opinion  for  examples.)  Wadsuforih  v.  First  Nat,  Bank  of 
Indianola,  42o. 
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21.  No  ERROR  ASSIGNED.  An  alleged  error  which  has  not  been  assigned 
will  not  be  considered,  thousrh  insisted  on  in  argoment.  Arnold  «. 
Barkalotv,  183;  Brigham  v.  ReUUdorf,  712. 

22.  Error  without  prejudice.  The  orerruling  of  a  motion  by  defend- 
ants for  the  security  of  costs  is  no  groand  tor  complaint  on  appeal, 
where  the  costs  are  adj adored  aarainst  the  defendants  themselves,  and 
such  judgment  is  affirmed.     Walker  v,  Russell^  340. 

23.  Evidence:  no  prejudice — no  reversal.  No  reversal  can  be  had 
for  alleged  error  in  allowing  a  question  to  be  asked  a  witness,  when 
the  answer  is  favorable  to  the  appellant.  Baker  v.  Chicago,  B.  db 
Q.  R'y  Co.,  389. 

24.  Reviewing  evidence.  This  court,  in  reviewing  rulings  on  evidence, 
will  consider  only  such  objections  as  were  made  in  the  trial  court  For 
example,  where  the  only  objection  was  that  certain  expert  testimony 
was  incompetent,  this  court  cannot  consider  an  objection  baied  on  the 
form  of  the  examination.     OrimmeU  t?.  Chicago  dt  N,  W.  R'y  Co.,  93. 

25.  Error  without  prejudice.  Alleged  errors  upon  the  trial  of  a  branch 
of  a  case  on  which  the  appellant  received  all  that  he  asked  for  could  not 
have  prpjadtced  him.  and  therefore  cannot  ba  coasidered  on  appeal. 
Rising  v,  Teabout,  419. 

26.  Instruction  not  asked.  This  court  cannot  consider  a  complaint  that 
the  trial  court  erred  in  not  directing  a  verdict  for  plaintiff,  when  no 
such  instruction  was  asked,  or  motion  made  therefor.  Brigham  v,  Ret- 
elsdorf,  712. 

27.  Objections  to  evidence:  only  those  made  below  considered. 
A  ground  of  objection  to  the  admission  of  evidence  cannot  be  consid- 
ered on  appeal  unless  first  urged  on  the  trial  below;  and  it  msUECS 
no  difference  that  the  admission  of  the  evidence  was  objected  to  on 
other  grounds.    QiMcket^ush  v.  Chicago  db  N.  W,  R^y  Co,,  458. 

28.  Question  not  RAibED  below.  A  motion  by  the  defendant  in  the 
lower  court  to  dismiss  the  appeal  to  that  court  was  based  on  the  fact 
that  the  notice  of  appeal  ran  to  the  mayor  in  his  individual,  rather  than 
in  his  official,  capacity;  but  the  objection  that  the  person  notified  wa^ 
not  shown  by  the  record  to  have  been  the  mayor  was  not  raised.  Held 
that  it  could  not  be  first  raised  on  appeal  to  this  court.  Conklin  p.  City 
of  Keokuk,  ^^, 

29.  Error  not  called  to  attention  op  trial  court.  In  ihe  midst  of 
the  trial,  plaintiff  obtained  leave  to  file  an  amendment,  but  neglected 
to  file  it.  Afterwards  he  offered  evidence  to  support  the  averments  of 
the  proposed  amendment,  which  the  court,  suppo^in^  the  amendment  to 
have  been  filed,  admitted  against  defendant's  objection.  Held  that,  as 
defendant  failed  to  call  the  attention  of  the  court  to  the  fact  that  the 
amendment  had  not  been  filed,  as  a  reason  for  rejecting  or  stxiking  out 
the  evidence,  an  objection  to  the  evidence  on  that  ground  could  not  be 
urged  for  the  first  time  in  this  court.    Kuhn  v.  Oustafeon,  633. 

30.  Rulings  not  excepted  to.  The  action  of  the  trial  court  in  reserving 
the  question  of  the  admissibility  of  evidence  objected  to  until  the 
instructions  were  given,  and  then  correcting  the  error,  if  any,  cannot  be 
reviewed  on  appeal,  when  it  is  not  shown  tihat  such  action  was  excepted 
to.    McGarvy  v.  Roods,  363. 

31.  Evidence  wanting.  The  overruling  of  a  motion  for  a  new  trial 
cannot  be  reviewed  in  this  court,  where  the  record  fails  to  show  that  the 
evid  *nce  on  which  the  ruling  was  made  has  been  preserved.  Wagner  «. 
Condron,  758. 
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32.  Rulings  ON  evidence:  defective  abstract.  A  reversal  cannot  be 
had  on  the  ground  that  offered  evidence  was  improperly  excluded,  when 
the  abstract  fails  to  show  what  the  offered  evidence  was,  or  that  it  was 
immateriaL    State  v.  Butt&rjield,  86. 

3d.  Motions  which  become  immaterial.  Where  the  judgment  appealed 
from  must  be  affirmed  upon  the  undisputed  facta  of  appellant's  abstract, 
a  motion,  submitted  witn  the  cause,  to  strike  out  other  portions  of  such 
abstract,  will  not  be  considered.    Baker  v,  Crabh,  412. 

34.  Judgment  on  evidence  varying  from  pleadings.  Where  the  evi- 
dence supports  the  judgment  appealed  from,  but  there  is  a  variance 
between  the  evidence  and  the  pleadings,  an  objection  to  the  judgment 
cannot,  on  that  account,  be  first  raisea  in  this  court.  Jenkins  v»  Bat'' 
rowSf  438. 

85.  Question  as  to  misconduct  of  counsel.  When  this  court  is  asked 
to  r3verae  a  judgment  on  account  of  the  misconduct  of  counsel,  the 
record  should  show  the  misconduct  without  question;  otherwise  it  will 
be  presumed  that  the  trial  court  correctly  held  that  there  was  no  mis- 
conduct, as  alleged.    Everett  v.  Cent,  Iowa  E'y  Co.,  442. 

36.  Increase  of  judgment.  An  appellant  in  a  law  action,  whose  only 
complaint  is  that  the  judgment  in  nis  favor  is  too  small,  cannot  in  thi» 
court  have  judgment  for  a  larger  Rum.  Where  in  such  case  a  reversal 
is  not  desii-ed,  the  judgment  must  be  affirmed.  Minthom  v.  Hemphill, 
257. 

87.  Objection  too  late.  Where  certiorari  proceedings  were  begun  to 
review  the  action  of  township  trustees,  and  afterwards  an  appeal  was 
taken  by  the  same  party  from  said  action,  and  the  district  court  dismissed 
both  cases  on  motion,  on  the  ground  that  the  statute  under  which  the 
trustees  acted  is  unconstitutional,  and  an  appeal  was  taken  from  such 
iniling  to  this  court,  held  that  the  point  could  not  be  raised  for  the  first 
time  m  this  court  that  the  cer^ioraWproceeding  was  abandoned  by  the 
taking  of  the  appeal.    Fleming  v,  null,  598. 

38.  Evidence  to  support  judgment:  defective  abstract.  This  court 
cannot  consider  whether  or  not  the  evidence  supports  a  judgment,  when 
the  abstract  does  not  purport  to  contam  all  the  evidence.  A  certificate 
of  the  judge  set  out  in  the  abstract,  stating  that  the  report  of  the  short- 
hand reporter  contains  all  the  evidence,  is  not  sufacient.  Drake  v. 
Kaiser,  703. 

89.  Equity  case:  reporter's  notes:  translation:  time  of  filing. 
In  order  to  entitle  the  appellant  in  an  equity  case  to  a  trial  de  novo  in 
this  court,  the  translation  of  the  short- band  reporter's  notes  must  be 
filed  in  the  trial  court  within  six  months  after  the  dato  of  the  judgment 
appealed  from;  {Merrill  v.  Bowe,  69  Iowa,  653;)  and  a  claim  that  a 
tnmslation  was  made  and  placed  among  the  papers  within  that  time 
cannot  be  considered,  as  the  fact  claimed  does  not  appear  of  record. 
Arts  V,  CuWertson,  13. 

See  Reference,  1. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  SuRBTiBs. 
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PRIORITY  OF  RIGHTS  AND  LIENS. 

See  AfiBiaNMBHT  for  Benefit  of  Creditobs,  l-^,  12;  Chattel  Mobt- 
GAOB,  1;  Deed,  1;  F&audulbnt  Convetance,  2;  Mortgages,  2,4. 

PROBATE. 
1.  JuBZBDiOTiON.    See  Wills,  5. 

PROMISSORY  NOTES. 

1.  Parol  to  BBTABfiiSH  condition  as  to  payment.    Parol  proof  is  not 

admisaible  to  alter  the  terms  of  an  unconditional  promissory  note,  by 
establishing  a  oontemporaneons  contract  that  the  note  shall  be  )>ayable 
only  ui>on  conditions  not  expressed  in  the  note  itself.  (See  opinion  for 
cases  cited.)    DeLong  v.  Lee^  53. 

2.  Failure  of  consideration.    Plaintiff  asrreed  to  convey  to  defendant 

certain  Ifuids  upon  the  payment  of  $1,000  in  cash,  and  the  execution  of 
the  notes  in  suit.  Dei&ndant  paid  the  $1,000,  and  executed  the  notes. 
Plaintiff  conveyed  a  portion  oi  the  lands,  worth  less  than  the  $1,000 
paid,  and  refused  to  convev  the  remainder,  and  defendant  was  not  in 
possession  thereof.  Held  that  the  consideration  for  the  notes  had  failed, 
and  that  plaintiff  could  not  recover  thereon.    Cooper  v.  King,  136. 

See  Pabtibb  to  Actions,  2;  Patmbnt,  1;  Subbtibs,  2,  3. 

PUBLIC  LANDS, 

1.  Mere  possession  giyes  no  title.    The  mere  settling  upon  public  land 

and  occupancy  thereof  for  a  time  prior  to  an  application  to  enter  it  as  a 
homentead,  does  not  have  the  effect  to  create  any  risrht,  title  or  interest 
therein.    Kitteringham  v,  Blair  Town  Lot  dt  Land  Co.,  421. 

2.  Delated  patent:  dbliyebt  to  grantee  of  patentee :  effect.   A. 

entered  land  and  sold  it  by  assigninfr  his  certificate  of  entry,  and  the 
land  was  sold  and  conveyed  by  his  vendee  to  B.  Before  A.  sold  the 
land,  a  patent  was  made  to  him,  but  it  lay  in  the  land  office,  and  was 
afterwards  delivered  to  B.,  and  never  came  into  the  hands  of  A.  Held 
that,  though  it  never  was  delivered  to  A.,  it  had  the  effect  to  vest  him 
with  the  legal  title  from  the  date  of  its  execution ;  so  that  it  could  not 
be  said  thc£  a  second  purchaser  from  him.  without  knowledge  of  B/s 
equity,  took  nothing  on  the  ground  that  A.  had  neither  legal  nor  equit- 
able title  to  part  with.    DilUm  v.  Shugar^  434. 

3.  Homestbad  bntbt:  conyetancb  to  wife,  and  bt  her  to  husband: 

exemption  froh  his  debts.  Plaintiff  wa<4  the  owner  of  eighty  acres 
of  land,  which  he  acquired  under  the  statute  of  the  United  States 
securing  homesteads  to  actual  settlers  on  the  public  domain.  Under 
said  statute,  the  land  was  exempt  from  his  debts.  But.  for  the  i)urpo8e 
of  more  perfectly  securing  the  homestead,  according  to  the  mistaken 
belief  of  his  wife,  and  to  give  her  a  greater  sense  of  security,  he  con- 
veyed the  land  to  her.  Afterwards  she  reconvened  it  to  him.  This  was 
all  done  without  any  fraudulent  purpose,  and  without  any  valuable  con- 
sideration in  either  case.  HelaihKi  these  transactions  did  not  destroy 
the  exemption  created  by  the  United  States  statute,  and  that  the  whole 
tract,  ana  not  only  the  forty  acres  on  which  they  livpd,  continued  to  be 
exempt  from  his  debts.  {Butler  v.  Nelson,  72  Iowa,  732,  distinguished.) 
Bousoher  v.  Smithy  610. 
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RAILROADS. 

**  1.  Authority  op  prksidbnt  of  company.    The  president  of  a  railroad 

'^^  company  hai  no  power,  by  virtue  of  bis  office  simply,  to  let  a  contract  in 

bebalf  of  tbe  company  for  the  construction  of  its  road,  when  the  same 
is  akeady  nnder  contract  by  the  board  of  directors.  Templin  v,  Chicago 
B.  at  F.  R'y  Co,,  648. 

2.  Right-of-way  deed:  covenant  or  condition  subsequent.    Condi- 
tions subsequent,  as  they  tend  to  destroy  estates,  are  not  favored  in  law, 
and  are  always  strictly  construed;  and  if  it  is  reasonably  doubtful 
whether  a  provision  in  a  conveyance  was  intended  as  a  condition  subse- 
'^^  quent  or  a  covenant,  the  breach  of  which  may  be  compensated  in  dam- 

^^  ajp^es,  it  will  be  held  to  be  the  latter.    And  so,  where  the  considera- 

,2  tion  for  a  conveyance  of  a  strip  of  laud  for  a  right  of  way  for  a  railroad 

'^  u  was  one  dollar,  and  the  deed  contained  this  provision:    **The  water  on 

the  southeast  side  of  the  road  to  be  made  to  run  on  same  side  of  road, 
instead  of  throuj^h  the  cattle  guardii,''  held  that  it  was  a  covenant  run- 
ujjg  ning  with  the  land.    (Close  v,  Burlington  C,  R.  dt  N.  R'y  Co.,  64  Iowa, 

^■l  149,  distinguished.)    Peden  v.  Chicago,  R,  I.  d^  P.  R'y  Co,,  328. 

f^  3.  :  covenant  as  to  watercourse  :  breach  :  action  by  oranteb. 

l^!^  Plaintift'  's  grantor  sold  to  defendant's  j^rantor  a  strip  of  land  for  right 

fu  of  way,  under  a  covenant,  which  lun  with  the  land,  that  the  water  on 

M.  the  southeast  side  of  the  road  was  to  be  made  to  run  on  the  same  side 

of  the  road,  instead  of  through  the  cattle  guards.    While  plaintiff 's 

grantor  still  owned  the  land,  defendant  constructed  a  culvert  through 

the  embankment,  and   cist  the  water  upon  the  land  of  plaintiii  *8 

grantor  on  tbe  other  side  of  the  road.    Held,  in  an  action  by  plaintiff 

for  damages  by  flooding  his  land  and  crops  after  his  purchase,  that  if 

the  cnlverc  was  a  permanent  structure,  (which  was  a  question  for  the 

J  JJiry.)  the  damages  were  original,  and  that  the  riglit  of  recovery  arose 

"^  at  onc3  to  liis  grantor  lor  all  the  damages  which  might  ever  occur  to  the 

'^  premises  by  reason  of   th«  structure;  (Compare  Powers  v.    City   of 

■  Council  Bluffs,  45  Iowa,  632,  and  Stodghill  v.  Chicago  B,  dt  Q.  R*^  Co., 

53  Id.,  841;)  :ind  that,  inasmuch  as  the  right  of  action  was  not  assigned 
•  to  plaintiff  by  the  conveyance  of  the  laud  to  him,  his  action  could  not 

^  be  maintained.    Id. 

i  4.  Injuuy  to  passenger  riding  in  caboose:  negligence  in  moving 

i  train.    Plaintiff  was  a  passenger  on  one  of  defendant's  drains,     be 

/  was  seated  on  a  choir  in  a  caboose,  which  was  fastened  to  a  train  of  carH, 

1  and  some  heavily  loaded  cars  were  so  violently  backed  against  the  train 

\  that  plaintiff  was  thrown  from  his  chair  against  the  stove,  and  injured. 

The  evidence  showed  that  the  cars  might  easily  have  been  so  handled  as 
not  to  injure  the  persons  in  the  caboose.  Held  that  the  jury  was  war- 
ranted in  finding  thnt  defendant  was  guilty  of  negligence.  Quacken- 
bush  V,  Chicago  dt  N.  W,  R'y  Co.,  458. 

5.  :  contributory  negligence:  sitting  on  chaib.    In  such 

case,  although  there  was  a  stationary  seat  around  the  sides  of  the 
caboose  for  the  use  of  passengers,  held  that  plaintiff  was  not,  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence  in  sitting  on  a  chair  whidi 
was  in  the  car.    Id. 

6. :  injury  to  nose:   catarrh  as  RESTHiT:  EviDENCB.    In  this 

case,  the  plaintiff 's  nose  was  injured,  and  he  aftorwards  had  nasal  cat- 
arrh, and  the  defendant  ask3d  the  court  to  instruct  the  jury  that  there 
was  not  sufficient  evidence  to  warrant  them  in  finding  that  his  catarrh 
was  caused  by  the  injury  complained  of*.  But,  in  view  of  evidence  to 
the  effect  that  i)laintiflP  never  had  had  catarrh  before,  and  that,  accord- 
ing to  the  physicians  and  the  bo^ks,  his  injury  was  such  that  it  might 
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have  produced  catarrh,  held  that  the  coart  properly  refused  to  fpre  the 
itistruciion.    Id. 

7.  The  same.  In  such  case,  a  findinif  by  the  jury  that  plaintiff's  catazrb 
was  produced  by  the  ii^'ury  was  not  contrary  to  an  instruction  in  which 
they  were  told  that  they  could  not  so  find  from  expert  testimony  alone 
that  such  a  result  might  possibly  follow,  because  there  was  the  addi- 
tional testimony  that  plaintiff  never  had  had  catarrh  before.    Id, 

8.  iKjrURT  TO    PASSBNaBR:    DOUBLE  CAUSE  OF    ACTIOIT  IK    ONE    COUNT: 

PROOF  OF  ONE  SUFFICIENT.  Plaintiff  sued  for  iojuries  to  his  intes- 
tate while  riding  on  defendant's  train.  He  alleged  that  he  was  a  pas- 
sen  oer  at  the  time,  and  also  that  the  injury  was  caused  by  the  gross 
negligence  of  the  defendant.  But  he  failed  to  prove  that  he  was  a  pas- 
senger, in  contemplation  of  law,  as  held  by  this  court  on  a  former 
appeal;  (see 64  Iowa,  hi;)  but  held  that  such  proof  was  not  necessary, 
because,  if  defendant  was  guilty  of  gross  negligence,  as  alleged,  it  was 
liable,  whether  he  was,  legally  considered,  a  passenger  or  not.  fFajr 
V.  Chicago,  R.  1.  dt  P.  R'y  Co.,  463. 

9.  Injury  to  passenger  riding  without  right:  gross  nbgligbncb: 

WHAT  18.  A  railroad  company  is  liable,  under  Code,  §  1307.  for  the 
gross  negligence  of  its  employes,  resulting  in  injury  to  a  person  riding 
upon  its  cars,  though  without  right;  as,  m  this  case,  one  riding  upon 
the  non-transferable  commutation  ticket  of  another.  And  held  that, 
where  employes  perform  their  duties  in  handling  cars  in  a  manner  so 
unusual  and  reckless  as  to  endanger  the  lives  or  safety  of  persons  who 
may  be  rightfully  in  the  caboose  attached  to  the  train,  they  are  guilty 
of  gross  negligence,  though  th^  have  no  intent  to  injure  any  one,  and 
do  not  know  i£at  any  one  is  in  fact  in  the  caboose.  [Adams,  Ch.  J., 
dissenting,]    Id. 

10.  Duty  of  conductor:  assisting  passenger  to  alight.  A  railroad 
company  is  not  required,  through  its  conductor,  to  assist  a  female  pas- 
senger, naving  two  small  children,  to  alight  from  the  train  at  the  sta- 
tion ot  her  destination.    Rdben  v.  Central  lotea  Ky  Co.,  579. 

11.  Dutt  of  conductor:  seeing  that  passengers  haye  alighted. 
A  conductor  of  a  passen^r  train  is  required,  after  having,  at  a  proper 
time,  announced  the  station,  to  stop  the  train  and  hold  it  for  such  reas- 
onable time  as  will  permit  the  passengers  to  aliffht  in  safety;  but  he  is 
not  required  to  know  that  all  the  passengers  (Sstined  for  that  station 
have  alighted  before  starting  the  train  again.  (See  authorities  dted  in 
opinion.)    Id. 

12.  Injury  to  employe  through  improperly  loaded  car:  liabil- 
ity of  company,  a  car  had  been  loaded  with  lumber  by  E.  &  Sen, 
lumber  merchants,  for  shipment  over  defendant's  road.  1'be  car  was 
improperly  loaded  in  this,  that  the  lumber  projected  too  far  over  the 
end  ot  the  car.  K.  &  Son  had  given  the  company  notice,  in  accordance 
with  its  custom,  that  the  car  was  ready,  and  plaintiff 's  intestate  and 
another,  both  yardmen,  were  directed  by  the  company  to  bring  the  car 
from  the  side  track  and  attach  it  to  the  train.  This  order  was  peremp- 
tory, and  was  given  at  the  last  moment  before  the  train  was  to  move, 
and  it  was  night  Plaintiff's  intestate  was  himself  controlling  the 
movements  of  the  engine  by  signals,  and  when  it  had  approached  to 
within  a  short  distance  of  the  car,  he  mounted  the  foot-board  of  the 
tender,  from  which  point  he  saw  the  car  only  as  he  apfnroached  it,  by 
the  light  of  his  lantern.  He  was  caught  between  the  projecting  lumber 
and  the  tender,  and  was  so  injured  that  he  died.  HeH  (1)  that  the 
company  was  responsible  for  the  improper  way  in  which  the  car  was 
loaded,  the  same  as  if  it  had  been  loaded  b^  its  employes,  and  (2)  that 
plaintiff's  intestate  could  not  be  charged  with  contributory  negbgence, 
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under  the  drcamstances.  in  not  thorotiffhly  examining  the  car  before 
attempting  to  couple  it  in  the  way  he  did,  but  that  he  had  a  right  to 
presume  that  the  car  was  properly  loaded  tor  safe  handling  and  trans- 
portation.   Uaugh  v.  Chicago,  R.  I.  dt  P.  R'y  Co,^  66. 

13.  IirjURT  TO  MECHANIC  AT  WORK  ON  TRAIN:   NBGLIOENCR.     Where  a 

mechanic  from  one  of  defendant's  shops,  acting  under  the  orders  of  his 
superiors,  was  working,  as  commanded,  upon  a  ladder  leaning  against 
defendant's  train,  it  was  negligence  for  the  trainmen  to  move  the  train 
without  signals  or  notice  to  him;  or,  if  his  position  was  not  such  as  to 
be  r^ily  observed  by  the  trainmen,  it  was  negligence  for  the  foreman, 
under  whom  he  was  acting,  not  to  give  notice  to  the  trainmen  of  his 
dangerous  position.    Pierce  v.  Cent,  Iowa  R^y  Co^,  140. 

14.  •; :  CONTRIBUTORY  NEGLIGENCE:  QUESTION  FOR  JURY.     Whether 

in  such  case  the  mechauic  was  guilty  of  contributory  negligence  in  not 
himself  giving  notice  to  the  trainmen,  was  properly  submitted  to  tiie 
jury.    Id, 

15. :  NBOLiGBNCB  OF  TRAINMEN:  LIABILITY:  CODE, §  1307.  Whether 

in  such  case  the  negligence  be  regarded  as  that  of  the  trainmen,  or  of 
the  foreman  in  not  giving  them  tn }  requisite  information,  it  was,  in  the 
language  of  the  C^e,  §  1307,  connected  with  the  use  and  operation  of 
the  railroad,  and  was  the  negligence  of  some  one  employed  on  it,  so  as 
to  make  the  defendant  liable  under  said  section  for  injuries  sustained  by 
the  mechanic  on  account  of  such  negligence;  and  it  makes  no  difference 
that  he  was  not  engaged  in  the  operation  of  the  road.    Id. 

16. :  CODE,  S  1307:  constitutionality.    Section  1307  of  the  Code, 

making  railroad  companies  liable  for  injuries  to  employes  through  the 
negligence  of  co-employes,  is  not  unconstitutional.  {See  cases  cited  in 
opinion.)    Id, 

17.  Action  by  brakeman  for  injury:  evidence:  contract  and  rules 
of  company.  In  an  action  against  defendant  by  a  brakeman  for  per- 
sonal injury  received  while  attempting  to  uncouDie  cars  in  motion,  held 
that  the  contract  signed  by  defendant,  under  which  he  was  employed, 
and  in  which  he  acknowledged  that  he  had  been  made  acquainted  with 
a  rule  of  the  company  strictlv  forbidding  any  attempt  to  uncouple 
moving  cars,  and  in  which  he  also  agreed  to  assume  all  risks  of  the  for- 
bidden act,  and  hold  the  company  harmless  for  any  injur v  he  might  sus- 
tain while  doing  it,  was  admissible  in  evidence  against  nim,  because  it 
showed  not  only  the  existence  of  the  rule,  and  that  it  constituted  one  of 
the  conditions  of  the  employment,  but  tiiat  its  existence  was  known  to 
plaintiff;  and  it  was  error  to  exclude  it  on  the  ground  that  it  was  incom- 
petent and  immaterial,  and  in  conflict  with  §  1307  of  the  Code,  and  in 
contravention  of  public  policy.    Sedgwick  v.  III,  Cent,  R'y  Co,,  158. 

IS.  Injury  to  employe:  dxtty  of  company  as  to  fences,  curyes  and 
QBADEB.  A  railway  company  does  not  owe  to  ite  employes  the  duty  of 
fencing  its  right  of  way,  nor  of  constructing  its  road  with  any  other 
grades  or  curves  than  it  sees  fit;  and  when  one  enters  its  employment, 
he  assumes  whatever  risks  there  may  be  in  consequence  of  the  road's 
not  being  fenced,  or  of  its  peculiar  construction  as  to  grades  and  curves. 
(See  opinion  for  authorities.)  [Beck,  J.,  dissenting  J]  Patton  v.  Cent, 
Iowa  kg  Co.,  306. 

19.  :  duty  OF   COMPANY    TO  WARN  AGAINST  CATTLE  IN  PASTURE. 

Where  a  railroad  runs  through  a  pasture,  and  the  right  of  way  is 
not  fenced,  cattle  may  be  expected  anywhere,  and  the  company 
cannot  be  charged  with  negligence  in  failing  to  inform  a  new  employe 
that  cattle  had  frequently  been  encountered  at  a  particular  place  in  the 
pasture,  and  might  be  expected  there.    Id, 
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30l  Ihjubt  to  euplotb  osr  DiTCHnra  machine:  "  use  and  operation  ** 
09  RAiLBOAD.  Tht)  worMng  of  a  ditching  machine  on  a  railroad, 
which  LB  operated  by  the  movement  along  the  track  of  the  train  of  whicii 
it  forms  a  part,  is  an  employment  '*  connected  with  the  u$e  and  opera- 
tion '*  of  the  railroad,  within  the  meaning  of  $  1307  of  the  Code,  mak- 
ing the  company  liable  for  inj  ury  to  an  employe  through  the  negligence 
of  a  co-employe.    Nelson  v.  Chicago,  M,  db  St  P,  R^y  Co.,  576. 

21.  Time  REquiSED  to  stop  train:  opinion  of  fireman.  A  locomotive 
fireman  of  foar  years  experience  may,  as  a  witness,  state  his  opinion  as 
an  expert  as  to  the  time  or  distance  within  which  a  given  train,  und'sr  a 
given  set  of  circumstances,  can  be  stopped.  Chimmell  v.  Chicago  dt  N, 
W.  Ry  Co.,  93. 

22.  Cattle  on  orossings:  oaution  required  of  engineer:  instruc- 
tions. In  an  action  to  recover  for  a  heifer  which  ran  before  defend- 
ant's train  from  a  highway  crossing  into  a  cattle  guard,  and  was  killed, 
defendant  asked  the  following  instructions:  **  Unless  you  find  that  the 
engineer,  in  the  exercise  of  ordinary  prudence,  was  bound  to  anticipate 
that  the  heifer  would  stay  on  the  track,  or  run  into  the  cattle  guard, 
your  verdict  should  be  for  the  defendant;"  and  '*  If  you  find  that  the 
natural  thing  for  cattle  on  a  crossing,  under  such  circumstances  as 
shown  in  this  case,  would  be  for  them  to  leave  the  track,  instead  of  mn- 
ning  into  the  cattle  guard,  then  the  engineer  was  justified  in  thinking 
that  the  cattle  would  leave  the  track,  and  it  was  not  negligence  for  him 
not  to  stop  or  reverse  his  engine  sooner  than  he  did,  and  the  defendant 
would  not  be  liable  in  this  case.*'  Held  that  the  instnidions  were 
properly  refused,  because  it  is  not  enough  always  for  an  engineer  in 
sucb  a  case  to  orovide  against  what  he  believes  or  anticipates  will  hap- 

Een,  but  it  is  nis  duty  to  provide  against  what  he  anticipates  way 
appen.    Id. 

23.  Action  for  stock  killed  on  track:  pleading  and  practice.  In 
an  action  under  Code,  g  1289,  for  double  damages  for  stock  killed  on  a 
railroad  track  on  account  of  a  failure  to  fence,  the  petition  did  not  in 
terms  aver  that  the  animals  were  running  at  large.  Held  tiiat,  as 
defendant  had  notice  that  the  action  was  brought  under  the  statute, 
and  admitted  all  the  averments  of  the  petition  except  the  value  of  the 
animals,  and  went  to  trial  without  moving  for  a  more  specific  statement, 
the  petition  ought  to  be  held  sufficient  after  verdict  Shuck  v.  Chicago, 
B.I.(itP.R'yCo.,d3S. 

24.  Stock  killed  on  track:  want  of  fence:  negligence  in  running 
train:  single  damages.  In  an  action  for  the  value  of  cattle  killed 
on  defendant's  track  by  a  passing  train,  the  first  count  of  the  petition 
contained  such  averments  as  would,  if  proved,  have  entitled  plaintiff  to 
double  damages,  on  the  ground  that  the  cattle  got  upon  the  track  by 
reaffon  of  the  want  of  a  fence;  and  much  time  was  spent  on  the  trial 
upon  the  issue  as  to  the  sufficiency  of  the  fence.  But  plaintiff  claimed 
and  recovered  only  single  damages.  Held  that,  regardless  of  the  issue 
as  to  the  want  of  a  fence,  such  recovery  was  authorized  under  another 
count  of  the  petition,  which  the  jur]r  specially  found  to  be  true,  and 
which  was  sustained  by  sufficient  evidence,  to  the  effect  that  defend- 
ant's employes  in  charge  of  the  train  might,  by  the  use  of  ordinary 
care,  have  avoided  colliding  with  the  catt'e,  but  that  they  ran  the  train 
negligently,  and  made  no  effort  to  avoid  the  accident  and  ii^'ury. 
Baker  v.  Chicago,  B.  dt  Q.  Bty  Co.,  389. 

25.  Killing  steer  on  track:  "running  at  large.*'  Action  to  recover 
double  damages  for  a  steer  killed  on  the  track  by  defendant's  train, 
llie  steer  was  one  of  a  herd  of  80.  The  herd  had  been  in  duuiire  of  a 
boy,  who,  a  short  time  before  the  accident,  left  them  for  a  time;  and 
another  boy,  after  a  time,  but  yet  before  the  accident,  took  charge  of 
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them,  and  drove  them  aoross  the  track.  He  sappoBed  he  had  them  all, 
but  the  ono  in  question  had  been  left  behind.  Held  that  it  was  run- 
niogr  at  largo,  within  the  meaning  of  §  1289  of  the  Code,  under  which 
the  action  wa-^  brought.     Valleau  v.  Chicago,  if,  dt  St.  P.  E'y  Co.,  723. 

26.  :  DOUBLE    DA.MAOBS:  CONFLICT  BETWEEN    SWORN    STATEMENT 

AND  PETITION.  The  fact  that  the  owner  of  a  steer  killed  by  a  train  on 
a  railroad  track  states  its  value  at  $60,  in  the  notice  and  affidavit  served 
on  the  railroad  company  under  §  1289  of  the  Code,  and  in  his  petition, 
filed  aft^er  30  days,  he  states  its  value  at  $40,  does  not,  in  the  absence 
of  allegations  and  proof  of  a  fraudulent  intent,  prevent  him  from 
recovering  double  damages;  especially  where  it  appears  that  the  state- 
ment was  made  by  an  agent,  but  that  the  petition  was  sworn  to  by 
plamtiff  himself.    Id, 

27.  Killing  stock:  assignment:  of  claim  against  bailbo ad  company: 
DOUBLE  DAMAGES.  A  claim  against  a  railroad  company  for  killing 
stock  on  its  track  is  assignable,  and,  if  not  paid  within  250  days  after 
notice  by  the  assi^^nee,  as  required  by  statute,  (Code,  S  1289,)  he  may 
recover  double  damages,  just  as  his  assignor  might  have  done. 
[Reed,  J.,  dissenting.}    Everett  v.  Cent.  Iowa  R'y  Co.,  442. 

28.  Team  killed  at  street  ckossing:  evidence:  sukroundings.  ^  In 
an  action  a^ust  defendant  for  negligently  running  its  train  against 
plaintiff's  horses  and  wagon  at  a  st^et  crossing  in  the  city  of  Ottumwa, 
held  that  evidence  of  the  number  of  residences  south  of  the  railroad  was 
properly  admitted,  when  offered  by  plaintiff,  for  the  purpose  of  show- 
ing the  exact  situation  and  surroundmgs,  as  bearing  on  tne  question  of 
neglififence  in  running  the  train.    Kosler  v.  Chicago,  B,  d^  Q.  R*y  Co,^ 

29. : :  care  in  looking  for  train.  In  such  case  it  appeared 

that  the  crossing  of  the  Rock  Island  road  was  only  a  short  distance  from 
that  at  which  the  accident  occurred,  and  that  when  at  the  Rock  Island 
crossing  the  persons  in  charge  of  the  team  could  have  seen  along  the 
defendant's  track  in  the  direction  from  which  the  train  was  coming  for 
several  hundred  feet,  but  that  for  a  portion  of  the  distance  between  the 
traces  they  could  not  see  the  track  for  so  great  a  distance.  Held  that 
it  became  material  for  plaintiff  to  show  how  long  it  would  take  a  team 
of  horses  to  walk  from  the  Rock  Island  erossing  to  where  the  accident 
occurred,  and  that  evidence  of  experiments  m»ie  to  ascertain  that  fact 
was  admissible.    Id, 

30.  : :  DAMAGES.    In  such  case,  where  there  was  evidence  that 

the  horses  killed  were  adapted  to  draying  and  hauling  heavy  loads,  it 
was  not  error  to  admit  evidence  as  to  the  worth  of  the  horses  for  such 
work.    Id, 

31.  : :  MAP  of  city.    Nor  was  it  error  in  such  case  to  admit 

in  evidence  a  map  of  the  city  shown  to  be  recognized  and  used  by  the 
city  as  substantially  correct.    (Code,  §  3653.)    Id, 

32.  :  :  cake  of  enqineeb:  opinion.    In  an  action  for  the 

value  of  a  team  killed  by  a  train  at  a  street  crossing,  the  engineer 
was  asked  as  a  witness  whether  he  did  everything  he  could  from  the 
time  he  saw  the  team  was  likely  to  be  struck  till  it  was  struck.  Held 
that  the  question  called  for  an  opinion  only,  and  that  it  was  properly 
excluded.    Id, 

33.  Duty  of  one  crossing  track:  **  limits  of  actual  danger.*'  In 
this  case  the  court  instructed  the  jury  that  from  the  time  one  about  to 
cross  a  radroad  track  enters  within  the  **  limits  of  actual  danger  **  until 
he  leaves  them,  he  must  exercise  ordinary  care  to  avoid  it.  Held  that 
the  words  **  limits  of  actual  danger,*'  as  used  by  the  court,  meant  the 
time  when  and  the  place  where  it  became  the  person's  duty  to  look  and 
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listen  for  an  approachinir  train,  and  that  the  instniction,  when  consid- 
ered with  others  driven,  did  not  mislead  the  jury  on  aooount  of  the  ase 
of  those  words.    Id. 

84.  :   neougbe^cb:   qassTioN  for  jury.      Ordinarily  a  person 

approaching  a  railroad  crossing  should  hoth  look  and  listen,  and,  if 
necessary,  slop  his  team,  and  listen  for  an  approaching  train;  bat  to 
this  rale  there  are  exceptions;  and  in  this  case,  where  plain  tiff's  team 
was  struck  by  a  train,  at  a  street  crossing,  in  the  day  time,  the  question 
whether  his  employes  in  charge  of  the  t^m  were  or  were  not  guilty  of 
contributory  negligence  in  failing  to  stop  and  look  and  listen  for  the 
train,  was  properly  submitted  to  the  jury,  to  be  determined  from  the 
facts  of  the  case.    (The  facts  are  fully  stated  in  the  opinion.)    Id. 

85.   BURNINO  OF   DBTACHBD   OROYB  ON   FARSf :  DAMAOBS:  IHBTRnCTIOK. 

The  fire  complained  of  in  this  case  consumed  a  grove  which  was  grow- 
ing on  plaintifiTs  farm  of  120  acres;  but  the  grove  was  wholly  on  a  tract 
of  about  twenty-five  acres  which  was  cut  off  from  the  rest  of  the  farm 
by  defendant's  road.  The  court  instructed  the  jury  that,  if  plaintiff  was 
entitled  to  recover  at  all,  one  element  of  his  damages  would  be  the  value 
of  the  locust  grove  to  his  farm.  Held  correct,  against  the  objection 
that  the  grove  was  valuable  only  to  the  25  acres.  Brooks  v.  Chicago, 
M.  dt  St.  P.  R'y  Co.,  179. 

36.  Taxation  fob  city  furposbs:  linb  within  city  lhqts.  Railroad 
property  is  taxable  for  general  city  purposes  by  a  city  through  whose 
territory  its  line  runs,  at  the  rate  per  mile  fixed  by  the  executive  coun- 
cil, for  each  mile  of  its  main  track  included  within  the  city  limits:  and 
it  makes  no  difference  that  a  portion  of  the  main  track  so  included 
ffour^fifths  in  this  case)  traverses  agricultural  lands  which  are  not  taxa- 
Die  for  general  city  putx>08e8.  111.  Cent,  R*y  Co.  v,  Hamilton  County, 
818. 

37.  :  boad  tax  in  addition  to  obnbral  tax.  A  city  has  no  power 

to  levy  a  special  road  tax  on  property  which  is  taxable  for  general  citj 
purposes,  but  only  upon  property  within  the  corporate  limita  which  u 
not  subject  to  such  general  tax.  Accordingly  held  that  a  city  has  no 
power  to  levy  a  special  road  tax  on  railroad  property  within  its  limits, 
such  property  being  taxable  for  general  city  purposes.    Id* 

88.  Injury  to  mqlbs  on  track  in  city.    See  Cities  and  Towns,  1. 

89.  As  to  8TRBBT  BAiLWAYS.    See  Cities  and  To^ns,  10-14. 

RAPE. 
See  Cbiminal  Law,  24-29. 

REAL  ESTATE. 

1.  ''Ownbr'*  is  onb  who  has  titlb.  There  is  no  distinction  between 
ownership  and  title,  as  applied  to  real  estate;  bat  the  owner  is  the  one 
who  has  the  title.    Frank  v.  Arnold,  310. 

See  Adtbrsb  Possbssion,  1,  2;  Public  Lands,  1-6. 

RECEIVER. 
See  MoRTOAGBS,  1. 
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REDEMPTION. 

1.  From  mortgaob  forbolosu&b.  See  Mortgages,  3;  Vendor  and  Yen* 
dee,  6. 

L  Fbom  tax  8ALB.    See  Tax  Sale  and  Deed^  passim, 

aEFEa  E  NCE. 

1.  Finding  of  fact:  sbttino  abide:  bvidbncb  on  appbal.    The  find- 

ing of  fact  by  a  referee  is  regarded  as  the  verdict  of  a  jaty,  in  the  decis- 
ion of  the  question  by  this  court  whether  it  is  supported  by  the  evidence; 
(see  cases  cited  in  par.  4  of  the  opinion;)  and  the  rale  is  that,  when 
such  finding  is  set  aside  by  the  court  below^  this  court  will  reluctantly 
interfere,  and  will  do  so  only  when  there  is  nothing  found  in  the  record 
to  support  the  rulings.  (Compare  Laverenz  v,  Chicago,  R,  I,  dt  P.  Ky 
Co,,  6d  Iowa,  321,  and  Burlington  Gas-Light  Co,  v.  Chreen,  21  Id.,  335.) 
Lyons  v.  UatTtSt  292. 

2.  Setting  asidb  findings:  proobditrb.    In  an  action  at  law,  where  the 

court  sets  aside  the  findings  of  fact  by  a  referee,  or  a  part  of  them,  it  is 
error  for  the  court  to  proceed  to  try  the  issues  thus  opened,  but  the 
cause  should  be  again  referred  to  the  same  or  another  referee;  (Code,  § 
8295;  Sage  v.  Nichols,  51  Iowa,  44;)  or,  if  it  be  not  so  referred,  a  new 
trial  should  be  granted,  and  the  issues  of  fact  again  tried  in  the  man- 
ner  determined  by  law  or  the  agreement  of  the  parties.    Id. 

REMOVAL  OF  CAUSES. 
1.  To  FBDERAL  COURTS.    See  Intoxicating  liquors,  16, 17. 

REPLEVIN. 

1.  Pleading:  allegation  of  extent  of  intbrbst:  materiality:  eyi- 
DBNCB  to  sustain.  In  an  action  for  the  recovery  of  specific  personal 
property,  the  plaintiff  must  state  in  his  petition  the  extent  of  his  inter- 
est in  the  property;  (Code,  §  3225;)  and  such  allegation  is  a  material 
one.  And  where  he  states  that  he  is  the  absolute  and  unqualified  owner, 
a  chattel  mortgage  of  the  property  to  him  ia  not  evidence  to  sustain 
such  allegation,  and  should  be  rejected,  when  offered  for  that  purpose: 
and  where  such  evidence  was  admitted,  and  it  was  the  only  evidence  of 

Slaiotiff's  ownership,  the  court  should  have  directed  a  verdict  for  the 
efendant.    Kern  v,  Wilson,  490. 

RES  ADJUDICAT-ffi. 
See  FoRsfBR  Adjudication. 

RESCISSION. 

See  Cities  and  Towns,  15;  Contract,  1,2,6;  Fraud,  1;  Vendor  and 
Vends  B,  9. 

RESIDENCE. 
See  Taxation,  5. 

RIGHT  OF  WAT. 
See  Railroads,  2,3. 
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SALES. 


1.   WhBTHEK  completed  or  not:  levy  ok  PROPBRTT  BRFORB    DBIiXT* 

ERY:  KOTicE.  Whether  the  title  to  personal  property  which  is  thesul^ 
iect  of  a  contract  of  sale,  but  which  remain<«  in  the  hands  of  the  vendor, 
has  passed  to  the  vendee  under  the  aprreement,  is  a  question  of  intent. 
(See  opinion  for  authorities.)  And  where  the  memorandum  of  the  con- 
tract, sifted  by  the  vendor,  was  as  follows:  **For  and  in  considera- 
tion *  *  *  1  hereby  sell  to  said  parties  stock  and  f? rain  on  my  place 
as  follows:  *  *  *  the  sale  of  said  srrain  to  be  credited  on  my  debt 
to  them,  and  said  ho^s  and  grain  held  as  their  property  until  so  sold 
and  applied,'*  held  that  the  intention  was  clearly  ezpreraed  that  the 
title  should  at  once  pass  to  the  vendee,  and  that  there  is  no  rule  of  law 
upder  which  it  could  be  defeated;  {Snyder  v,  Tibbals,  32  Iowa,  447, 
distinj^uished;)  and  that  the  l^'vy  of  an  execution  afi^ainst  the  vendor  on 
the  prop  'rty  before  its  delivery,  with  notice  of  uie  contract,  did  not 
create  any  lien  on  the  property.  First  Nat,  Bank  of  Ottumwa  p.  Beno^ 
145. 

2.  Warranty  bv  unauthorized  tblborax  of  bookkeeper:  ratifi- 

cation. Defendant,  at  Council  Bluffs,  Iowa,  sold  hams  to  plaintiffs, 
at  Mobile,  Alabama,  and  shipped  them  by  rail.  While  they  were  in 
transit,  a  bookkeeper  of  defendant,  not  shown  to  have  any  authority 
beyond  his  clerical  duties,  and  witihout  the  knowletifre  of  defendant, 
telegraphed  to  defendant's  broker  at  Mobile  as  follows:  **Hams  were 
rigidly  innpectetl.  Have  parties  pay  draft.  I  will  protect  them/*  To 
this  telegram  the  bookkeeper  had  si}?ned  the  defendant's  name,  and 
upon  the  assurances  contained  in  it,  which  went  further  than  the 
original  contract  between  the  parties,  plaintiffs  paid  the  draft  drawn  on 
them  for  the  hams.  Held  that  defendant  was  not  bound  by  the  unau- 
thorized warranty  contained  in  the  telegram,  and  that  he  did  not  ratify 
the  telegram  by  receiving  and  retaining  the  money  sent  in  reliance  upon 
it,  since  he  was  entitled  to  receive  and  hold  the  money  upon  his  oris^inal 
contract  with  plaintiffs.  (Eadie  v.  Aahbaught  44  lowift,  519,  distin- 
guished.)   Forcheimer  v.  Stewart,  216. 

3.  Conditfonal  sale:  under  statutes  of  Minnesota:  recohdino: 

possession:  bill  of  lading:  oood-faith  purchaser.  Theeontracta 
of  sale  in  the^e  cases  were  made  in  Minnesota,  and  subject  to  the  stat- 
utes of  that  state,  which  provid3  that  contracts  for  conditional  sales, 
unless  recorded,  shall  be  void  as  against  subsequent  purchasers  from 
the  vendee,  where  the  possession,  whether  actual  or  symbolical,  as  by  a 
bill  of  lading  of  the  property,  passes  to  the  vendee.  The  plaintiffs  in 
each  case  contracted  to  sell  and  deliver  on  car  at  Minneapolis  a  car  load 
of  wheat,  to  be  inspected  when  delivered,  and  then,  if  found  equal  to 
samples,  to  be  paid  tor  in  cash.  The  contracts  were  not  recorded.  The 
wheat  was  loaded  on  the  cari*,  and  was  inspected  and  accepted  by  E.9 
who  at  once,  without  paying^  for  it,  shipped  the  same  to  Davenport,  Iowa, 
taking  bills  of  lading  which  named  K.  as  consignor  and  11.  as  consignee. 
For  each  car  K.  drew  at  sight  upon  H.,  who  was  his  broker  at  Daven- 
port, for  $500,  and  then  attached  the  clrrif  tn  to  the  bills  of  lading,  and 
deposited  them  in  a  bank  at  Minneapolis,  thereby  pledging  the  wheat 
repn^sented  by  the  bills  of  lading  for  the  credit  obtained  upon  the  drafts. 
On  the  same  day  E.  drew  against  his  credit  to  paj  a  note  of  $1,000 
which  he  was  owing  the  bank,  and  the  note  was  delivered  to  him.  H. 
ac^^epted  the  drafts,  but,  being  notified  by  plaintitTs  not  to  pay  them,  and 
that  the  wheat  belonged  to  them,  he  never  paid  them;  nor  did  he  ever 
receive  the  wheat,  because  plaintiffs  replevied  it  in  these  cases,  and  con- 
verted it  to  their  own  use.  field  that,  by  the  terms  of  the  contract 
between  plaintiffs  and  K.,  neither  the  title  nor  the  possession  of  the 
grain  was  to  pass  to  K.  until  p  lyinent  was  made,  but  that  the  possession 
did  pass  without  pay  men  %  subject,  however,  to  be  terminated  at  the 
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option  of  plainti£&i  who  still  retained  the  title,  bat  that,  before  such 
option  was  exercised,  the  bank  became  a  bona  fide  holder  for  value  of 
the  bills  of  ladinf?,  and  of  the  property  which  they  represented,  not- 
withstanding the  bills  were  not  endorsed,  and  that,  under  the  said  stat- 
nt^  of  Minnesota,  it  was  entitled,  as  an  intervener  in  these  cases,  to 
judgment  agrainst  each  of  the  plaintiffs  and  the  sureties  on  his  replevin 
bond  for  the  amount  due  on  one  of  tne  drafts;  also  that  such  jadf^ment 
was  an  extin^ruishment  of  H/s  liability  to  the  bank  as  acceptor  of  the 
drut'ts,  as  well  as  of  any  interest  he  might  have  in  the  subject  of  the 
controversy.    Morse  c.  Chicago,  R,  I,  dt  P.  Ky  Co.,  226. 

4.  Portion  of  obain  in  bulk:  levy  bbfohb  sbfahation.    Where  a  bill 

of  sale  covered,  or  was  designed  to  cover,  a  portion  of  grain  in  bulk, 
and  such  portion  was  not  separated  from  the  mass  at  the  time  of  a  levy 
thereon  upon  execution  against  the  vendor,  held  that  the  levy  was  good 
regardless  of  the  bill  of  sale.  (See  opinion  for  authorities.)  Harwich 
V.  iVeddington,SOO. 

5.  Diclivbbt:  bvidbncb:  admission  bt  onb  Vjcndeb  not  binding  on 

ANOTHER.  Where  goods  were  ordered  by  a  writinar  signed  by  two  per- 
sons, an  acknowledgment  by  one  of  them  of  the  deliv  ^ry  of  the  goods, 
by  a  wnxing  on  the  basic  of  the  order,  was  not  admissible,  in  an  action 
against  the  other,  to  prove  the  deUvery  of  the  goods.  Wing  r.  Eoans^ 
4u9. 

6.  Of  machine:  action  for  price:  evidbnob:  how  other  machines 

WORKED.  In  an  action  for  the  price  of  a  harvester,  where  the  defense 
was  that  the  machine  did  not  do  good  work,  and  where  the  question  in 
dispute  wtia  whether  it  had  had  a  fair  trial,  a  witness  who  was  an  expert 
in  operatini;  plaintilf  s  machines  was  asked  how  other  machines,  made 
like  the  o  le  sold  defendant,  worked.  Held  that  the  qaestion  was  prop* 
erly  cxdudr;d  as  introducing  an  issue  not  presented  by  the  pleadingfs. 
Osborne  c.  Simmerttonf  509. 

7.  : :  :  capability  of  doing  good  work.    In  such 

case  the  same  witness  was  asked  as  follows:  *'  State  whether  or  not  the 
machine  sold  to  defeniaot, — the  one  you  examined  at  his  place,^-could 
have  been  made  to  do  good  work."  Held  that  it  was  properly  excluded, 
because  be  might  have  answered  in  the  affirm itive,  meanmg  that  it 
coul«.l  have  been  made  to  do  good  work  under  favorable  circumstances, 
which  was  not  all  tha^i  the  defendant  contracted  for.    Id, 

8.  •:    :    ORDBR  NOT  SIGNED    BY  DEFENDANT:    INSTRUCTION. 

In  such  case  plaintiff  offered  in  evidence  a  writing  which  it  claimed  to 
bo  the  contract  on  whicii  tbe  machine  was  sold,  but  it  was  not  signed 
by  the  d3rendant,  and  sis  6)  this  the  court  instructed  as  follows:  **  The 
unsigned  contract  offered  in  evidence  «  *  •  cannot  be  regarded 
as  th  J  contract  of  the  defendant,  upon  which  the  plaintiff  can  recover 
as  on  a  written  contract  signed  by  him.  *  *  *  It,  at  the 
most,  can  only  be  considered  as  a  part  of  the  transaction  at  the  time  of 
the  negotiation  and  agreement  between  the  parties.  If  said  paper  was 
read  over  to  the  defendant  accurately  and  fully,  and  fairly  understood 
*  *  *  by  him,  and  he  assented  and  agreed  to  the  terms  therein 
stated,  *  *  *  he  is  bound  by  said  term;*,  and  his  liability 
will  be  determined  accordingly.**  Held  that,  though  the  first  sentence 
of  the  instruction  was  objectionable,  the  whole  paragraph  taken  together 
was  without  prejudicial  error.    Id, 

9.  Induced  by  fraud:  subsequent  note  for  purchase-money: 
WAIVER.  Where  the  fraud  of  the  vendor  in  effecting  a  sale  was  dis- 
covered by  the  vendee  before  the  latter  executed  his  note  for  the  pur- 
chase-price, but  there  was  evidence  tending  to  rebut  the  presumption 
that  the  settlement  included  the  vendee's  claim  for  damages  on  account 
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of  the  fraud,  held  that  the  court  properly  submitted  that  question  to  the 
jury.    Dowagiae  Mant^f'g  Co.  v.  Gibson^  525. 

10. :  couinBR-OLAiic  fob  damagbs.    In  an  action  upon  a  note  given 

for  the  purchase-price  of  machinery,  defendant  mav  recover  on  a  count- 
er-claim on  the  ground  of  fraud  used  in  effecting  the  sale,  without  any 
allegation  or  proof  of  a  warranty.    Id, 

11.  Bt  sample:  failure  as  to  qualitt:  bubden  of  pboof.  One  buy- 
ing goods  by  sample  has  the  burden  to  show,  if  he  so  alleges,  that  they 
do  not  correspond  to  the  sample,  and  all  evidence  tending  so  to  show  is 
admissible  for  that  purpose.    Brigham  v,  ReUladorf^  712. 

12. :  WARBANTT.  In  every  sale  by  sample,  there  is  an  implied  war- 
ranty that  the  goods  are  of  the  quality  of  the  sample,  and,  in  every 
material  respect,  correspond  therewith.    Id. 

13.  Gland EHBD  hobse:  knowledge:  evidence:  buuobs.  Inanv'ction 
on  account  of  the  sale 'by  defendant  to  plamtiff  of  a  gland<)red  horse, 
evidence  of  rumors  that  the  horse  was  glandered  was  ixiiuimijaible  to 
prove  defendant's  knowledge  of  that  fact,  in  the  absence  of  evidence 
that  defendant  knew  of  the  rumors.     Welch  v.  Norton,  721. 

14.  :  evidence:  cebtificatb  of  tetbrinart  subqeon.    In  such 

ease  a  certificate  of  a  state  veterinary  surgeon,  given  to  plaintiff  *9  hus- 
band about  a  year  after  the  purchase  of  the  horse  by  plaintiff,  sUting 
that  the  horse  had  the  glanders,  and  that  he  should  be  quarantined,  was 
inadmissible,  because  hearsay,  and,  as  to  the  defendant,  ex  parte.    Id, 

15. :  :  HEABSAT.    In  such  case,  what  third  parties  said  to 

plaintiff's  husband  about  the  horse  being  glandered  was  mere  hearsay, 
and  should  have  been  excluded.    Id, 

SCHOOLS. 

1.  Duty  of  dibbctobs.    See  Mandamus,  1. 

2.  Time  fob  levting  tax.    See  Taxation,  3. 

SEDUCTION. 

1.  Evidence:  cobbobobation  of  pbosboutbiz.    In  a  prosecaiion  for 

seduction  by  means  of  a  promise  of  marriage,  the  fact  tnat  the  parties 
kept  company  together,  and  acted  as  lovers  usually  do,  and  other  cir- 
cumstances, are  regarded  as  sufficient,  in  corroboration  of  the  prosecu- 
trix, to  connect  the  defendant  with  the  crime;  (see  State  v,  Welle,  48 
Iowa,  671;)  and  the  evidence  in  this  case  (see  opinion)  Ae{<l  sufficient  for 
that  purpose.    State  v.  McCUiUie,  663. 

2.  :  :  exact  time.    The  exact  time  of  a  seduction  is  not 

material  in  a  prosecution  for  that  offense;  and  if  it  was  accomplished 
about  or  near  the  time  named  in  the  indictment,  and  fixed  bv  the  prose- 
cutrix in  her  evidence,  it  is  sufficient.  (Compare  Slate  v.  Bell,  49  Iowa, 
440.)    Id, 

3.  Chaste  character  presumed.    In  a  prosecution  for  seduction,  the 

chaste  character  of  the  prosecutrix  is  presumed  until  assailed  as  a  mat- 
ter of  defense,  and  then  the  defendant  has  the  burden  of  proof.    Id. 

9 

SIDEWALKS. 
See  Pbbsonal  Injxtbibs,  8,  9. 
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SLANDER. 

1.  EvroisNCE:  occupatioh  of  plaintepp:  circumstances  bxcitino 
SYMPATaT.  In  an  action  by  a  woman  ajrainsb  a  man  for  aland  tous 
words  spoken  ajrainst  ber  chastity,  held  tbat  she  might  show  what  her 
occupation  was,  but  that  evidence  showing  that  she  was,  at  the  time  the 
words  were  spoken,  engaared  in  aiding  a  sister  in  want,  and  that  in  t>o 
doing  she  p?r.'ormed  severe  manual  labor  and  endured  hardships,  was 
immaterial  to  the  issues,  and  prejadicial,  because  it  was  calculated  to 
arouse  the  sympathies  of  th3  jnrv  in  her  behalf,  and  thus  enhance  the 
damages.    PerriM  v.  Winter,  645. 

SPECIFIC  PERFORMANCE. 
See  CoNTBACTS,  7. 

STATUTES. 

1.  Repeal  bv  implication.    Where  there  are  two  statutes  on  the  same 

subject,  and  the  latter  one  contains  all  the  provision?  of  the  former,  and 
also  new  provisions  imposing  different  duoies,  rights  and  penalties,  the 
latter  opcrate-t  as  a  repe.il  of  the  former,  although  it  contains  no  repeal- 
ing clause.    StaU  v,  Courtney,  619. 

2.  Repconangt:  the  latest  in  date  prbtails.    Where  statutes  are 

repuguant,  that  which  was  last  enacted  must  prevail,  as  beiogthe  latest 
expression  of  tie  lesrislative  intent  Accordingly,  held  that  g  2,  Ch^p. 
88,  Laws  of  1886,  must  prevail  over  §  9,  Chap.  75,  Laws  of  1878,  in 
regard  to  the  evidence  on  which  the  commissioners  of  pharmacy  may 
cancel  the  certificate  of  a  pharmacist  for  the  unlawful  sale  of  liquors. 
Straight  v,  Crawford,  676. 


STATUTES  CITED,  CONSTRUED,  ETC. 


LAWS  OF  1862. 

Ohap.    17^  S  78.    Bestorstion  to  toMmshlp 
of  school  territory.    18S. 


860. 

M 
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CODE  OF  1878. 

163.    Places  of  holdhig  ooarts.    717. 

197.  Attachment:  Inoumbroaoe 
book.    717.    . 

218.  Po«er  of  sttomoy  to  receive 
payment  of  oUont^s  claim.    043. 

iSG.  ^.  itio3  and  town?:  Begolation 
of  markets.    170:  Olty  scales.   828. 

464.  Citlos  and  towns :  Power  to  nar- 
row streets.  19  > ;  To  control  nse 
of  ntreots  for  roilwayii.    618  et  aeq, 

469.  Change  of  grade  of  street:  As- 
sessment of  damages.    816,  319. 

'496.  Oitios  and  towns:  Limit  of  tax- 
ation.   317. 

689.    Liability  on  official  bonds.    167. 

824.    Oath  to  person  assessed.    19. 

830.  Power  of  board  of  eqaallBatlon. 
760. 

845.  Carrying  forward  delinquent 
taxes.    I'i7. 

890.  Bedemption  from  tax  ssles. 
167. 

894.  Tax  deed:  Notice  to  redeem. 
18S;  Publication  of.  225;  Proof 
of  cervlcd  of.    414,  416. 

897.  Tax  deed:  Presumption  of  reg- 
ularity. 415, 417;  Who  only  may 
question.    506,  697,  710. 

1217-1225.  Drainage  of  swamp  lands. 
608. 


44 


Sea  1218,  1220.  PubUc  ditches:  Proceed- 
ings  to  establibh:  Jurisdiction. 
629.  631. 

"  1389.  Injury  to  stock  on  railroad 
track:  Damages.    834,  444,  725. 

^  1807.  Railroads:  Negligence  of  em< 
ployo:  Injury  to  co-employe.  141, 
161:  Injary  to  intrador:  Gross 
negligence.  465,  467;  Use  and 
operation  of  road.    677. 

^   1817-1B22.     Assessment    of   railroad 
property.   814  et  aeq, 
1865.    Paupers:  Aid  in  township  other 
than  roaidenoe.    108. 

<*  1538,1626,1538-1540,1542.1548.  Intox- 
icating liquors:  Unlawful  sale  of 
br  registered  pharmacist.  279 
et$eq^6S2. 
1636-1630.  Sile  of  intoxicating  Uq- 
uors.    620  el  tsq. 

^  1643,1548.  IntoxlcatiDg  liquors:  Dis- 
tinction between  offenses.    654. 

^  1548.  Intoxicating  liquors:  Injano- 
tion:  Contempt:  Imprisonment. 
697. 

^    1551.    Intoxicating  Liquors:  Selection 

of  attorney  by  peace  officer.    858. 

1558.    Intoxicating  liquors:    Lien  on 

property.    686. 
1788.    School  tax:  When  to  be  ieried. 
805. 

*^  1777.  Sohooi  tax:  When  to  be  levied. 
305. 

*'  1798.  Restoration  to  township  of 
school  territory.    135. 

"  1829.  Appea'  to  county  superintend- 
ent.   135. 
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Sec.  1927.    Ohattel  mortgage:  Bight  of  pos- 
session.   492. 

**  1940.  Vendor ^8  Uen:  Preserratioa  of. 
66,67. 

"  1941,  1942.  Deed:  Necessity  of  ac- 
knowledgment and  recording. 
178, 179. 

"  2006.  Homestead:  Descent  free  from 
debt.    700. 

"    2108.    Surety:  Directions  to  sae.    452. 

**  2115.  Assignmeot  for  creditors:  Prior 
chattel  mortgage.    204. 

"  2116,2117,2127.  Aesignmont  fbr  bene- 
fit of  creditors.    66  178. 

«^  2429,  2430  2i83,  2135.  Probate  court: 
Jorisdiction:  Wills.    669. 

**  2486.  Descent  of  personal  property. 
122.123. 

"    2440.    Widowis  share  of  estate.    128. 

^*  2444-2461.  Dowor:  Remedy  not  ex- 
dtisiye.    660. 

"  2462.  Widow's  third:  Not  affected  by 
wilL    161. 

**  2459.  Advancement:  How  considered. 
124, 126. 

**  2629,  2530.  '  Limitation  of  actions: 
Fraud  and  mistake.  17, 18 ;  Writ- 
ten order  for  goods.    411. 

**    2689.    Bevlval  of  debt  barred  by  ilat- 
nte.    449. 

»«    2651-2663.    Parties  to  actions.    690. 

**  2600.  Filing  petition:  Too  late:  Pro- 
cedure.   236. 

^*  2600.  Notice  to  redeem  from  tax  sale: 
Method  of  serTioe.    417. 

**    2628.    Notice:  Lis  pendens.  674. 

^*  2665.  Anawer:  Denial  of  knowledge 
and  information.    888. 

^^    2659.    Counter-claim:  Nature  oL    489. 

**  2686,  2637.  Variance:  Pleading  and 
proof:  Practice.    441. 

<*  2716,  2717.  Bpecial  pleading:  When 
necessary.    689. 

**  2717.  Pleading:  Oapadty  of  plaintiff: 
Qeneral  denial.    168. 

*'  2742.  Equitable  actions:  Trial:  Evi- 
dence.   85,  86. 

*'  2744.2745.  Appearance  and  trial  term. 
83. 

*»    2789.    Exceptions  to  instructions.    66. 

**  2381.  Bill  of  exceptions:  Time  of  fll- 
intr.    426. 

"    2908.    BeoelTor:  When  appointed.    88. 

**  2936.  Garaishee:  Payment  in  exoner- 
atitm.    74. 

**  2988.  Garnishee:  When  chargeable. 
74. 

**  3022.  Attachment:  Notice:  Entry  in 
incumbrance  book.    717,  718. 

**  8(f72.  Exemption:  Lawyer's  office  fur- 
niture.   112. 

**  8167, 8168.  Judgment:  Error  in  com- 
putation: Oorrection  on  appeal. 
420 

*'  8174,  8178,  8179.  Appeal:  Service  of 
notice  on  co-parties.    540. 

*'  8194.  Appeal:  Trial  de  novo:  Judg- 
ment.   693. 

*^  8323.  Mortgage:  Redemption  by  Jun- 
ior mortgagee.    i)41. 

**  8225.  Beplevm:  Pleading:  Extent  of 
interest.    491. 

**  3277.  Dower:  Settlncr  off  in  partition 
proceedings.    630. 

"  8295.  Reference:  Procedure  on  set- 
ting asld  1  report    291. 

"  8497.  Contempt:  Evidence  reduced  to 
writin.!?.    698. 

"  349S.  Contempt:  Statement  of  facts 
in  warrant.    637. 

*^   8653.    Map  as  evidence.    271. 


Beo.  S669,  8660.  Deed  and  record  tfaeref o 
as  evidence.    49. 

"   8665.    Handwriting  as  evidence.    Uil. 

**  8775.  Duty  of  prosecuting  attorney 
in  liquor  cases.    358. 

**  8829.  Liquor  coses:  Fee  of  prosecu- 
ting attorney.    858. 

*'  8966,  8967.  Misdemeanors:  Ponid^ 
ment.    684. 

'^    42G8,  4272.    Duty  of  grand  farf,    64S. 

''  4289,4290.  Submission  of  oauaes  to 
grand  jury.    643,  644. 

**   4298-4803.    Indictment:  Form  of.  689. 

**  4406.  Jurors:  Qoaliflcatton:  Opinion 
formed.    88. 

^*  4429.  Criminal  verdict:  Reasonable 
doubt  as  to  grade  of  offense.    63. 

**  4466.  Conviction  of  offense  lees 
thnn  charged.    658. 

^  4522.  Appeal  in  criminal  case:  Ab- 
stract must  show  jodgment.    467. 

**  4715, 4722  Bastardy:  Statoto  of  lim- 
itations.   853. 

LAWS  OF  1876. 

Ohan.  47.  Taxntion  of  farm  lands  in  olfe- 
ies.    29. 

LAWS  OF  1878. 

OhaiK  146.  Evidence  in  writing:  What  la. 
696. 

**  168,  §  8.  Use  of  witness  not  named 
on  indiobnent.    687. 

**  109.  Taxation  of  farm  lands  In  cit- 
ies.   80. 

LAWS  OF  1880. 

Ohap.    76.    Sale  of  medicines  and  polaons. 

621,  683,  084. 
**       76,  §8.    Pharmacists:  Disposition  of 

fines.    688. 
"       75,  ^  8,  9.    Pharmacists:   Striking 

names  from  register.  677  et  $eq. 
^*  109,  §2.  Oath  to  person  assessed.  19. 
^     210,  3  2.     Insnrance:   Notice  that 

premium  note  is  dne.    454. 

LAWS  OF  1882. 

Ohap.  168.  BaUroad  property  in  cities:  Not 
liable  for  road  tax.    816. 

LAWS  OF  1884. 

Chap*  8.  Intoxicating  liquors  defined. 
99,628. 

^*      143.    Intoxicating  liquors.    621. 

^*  143,  §  12.  Liquor  nuisance:  Plead- 
ing: Residence  of  plalutifi.    168. 

"  188.  Tile  drains:  0<Mistitutlonality 
of  statute.    599. 

**  189.  Veterinary  surgeon :  Appoint- 
ment.   722. 

**  198.  Courts  at  Avoca:  Doty  of  clerk: 
Attachment.    716. 

LAWS  OF  1886. 

Chap.  66.  Application  to  pending  sulii. 
708. 

**  66,  §  1.  Intoxicating  liquors:  Nnls- 
anee:  Trial  term.    85. 

'*  66,  §  3.  Intoxicating  liquors:  In- 
junction: Contempt:  PraotioCb 
696 

M  66,  §  8.  Intoxicating  liquors:  Salea 
presumed  nnlawtol.    689. 

"  66.  §12.  Intoxicating  liquors:  Liens 
on  property.    696. 
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Chap.   73.    Provision  for  county  attomeyB: 

Duties  of.    858. 
83.    Hale  of  liquors  by  pharmacists. 

631 H  aeqr.  Drinklnffon  premises. 

629;  Disposition  of  fines.    683. 
88,   S   3.      Pharmacists:     Striking 

names  from  register.    677  tt  seq, 
184.      Abolition   of    circuit  coart. 

484;  Oonrts  not  at  coimty  seat: 

Attachment;  Duty  of  clerk.    716, 

717. 


»i 


ti 


CONSTITUTION  OF  IOWA. 

Art.  lig  6.  Uniform  operation  of  laws.  80. 
"    It  8  0<  ^ury  trial:  Dae  process  of  law. 

601. 
"    8,  §  la.  Constmctlon  of.    638. 

REVISED  STATUTES  OF  U.  S. 

Sec.  2388-3286.    Exemption  of  homesteads. 
618,614. 
4886.    Patents:  Parol  agreement  to 
assign.    868. 


STATUTE  OF  FRAUDS. 

1.  Prohisb  TO  PAY  anothbb's  DEBT:  WHAT  IS  NOT.    One  of  Several 

defendants  in  an  action,  being  dissatisfied  with  the  judgment  rendered, 
orally  promised  a  co-defendant  that,  if  he  would  appeal,  he  would  pay 
half  of  the  attorney's  fees.  H^ld  that  this  was  not  a  mere  promis  *  to 
pay  the  debt  of  the  co-defendant,  but  his  own  debt,  since  he  hoped  him- 
self to  be  benefited  by  the  appeal,  and  it  is  immaterial  whether  or  not 
he  could  ha^e  taken  any  advantage  from  an  apppeal  to  which  he  was 
not  a  party.     Wilson  v.  Smith,  429. 

STATUTE  OF  LIMITATIONS. 

1  When  it  begins  to  run:  wabrant  on  spbctal  fund.  The  statute 
of  limitations  does  not  begin  to  run  against  a  warrant  payable  out  of 
the  swamp  land  fund  of  a  county  not  otherwise  appropriated,  until  the 
fund  out  of  which  it  is  made  payable  comes  into  existence.  Wetmore 
r.  Monona  County,  88. 

2.  Account  for  family   supplies:   judgicbnt  on  hu8band*8  note: 

wife's  LIABILIT7.  W^hero  the  husband  gives  his  own  individual  not« 
for  goods  purchased  and  used  as  family  supplies,  the  cause  of  action 
agamst  the  wite,  who  is  also  liable  for  such  supplies,  is  not  barred  until 
the  cause  of  action  upon  the  note  is  barred  against  the  husband. 
( Waggoner  v.  Turner ^  69  Iowa,  127;)  and  this  is  so  where  the  note  has 
been  put  in  judgment  against  the  husband.  {Frost  o,  Parker^  65  Iowa, 
178.)    Phillips  r.  Kirhy,  278. 

3.  Written  order  for  ooods  with  agreement  to  pay  in  future. 

The  right  of  action  for  the  price  of  goods  delivered  upon  a  written 
order,  wherein  the  defendant  agreed  to  pay  for  them  at  a  future  date,  is 
based  on  the  written  promise  to  pay.  an  1  U  not  barred  until  ten  years 
after  the  dale  when  payment  w.is  agreed  to  be  made.  Wing  v,  Evans, 
409. 

4.  Retival  of  barred  debt  by  insolvent.    See  Assignment  for  Rene- 

fit  of  Creditors,  13. 

See  Bastardy,  1 :  Judgment,  1,  2;  Pleading,  6. 

STREETS. 
See  Citxeb  and  Towns,  3,  5-8;  Parties  to  Actions,  1. 

STREET  RAILWAYS. 
See  Cities  and  Towns,  10-14. 

SUBROGATION. 


Sea  Execution,  2;  Yendob  and  Vhndbb,  I. 
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SUPREME  COURT. 

1.  JuRtsDicTTON  OF  AND  PBACTicB  IN.    See  Appeal,  and   Practice  in 
Supreme  Court,  passim, 

SURETIES. 

1.  Official  bond:  condition  that  othebs  woniJ>  sion:  notice:  lia- 

BiLiTY.  The  sureties  on  the  bond  of  a  county  treasurer  signed  the  same 
upon  condition  that  other  signatures  should  be  obtained,  and  that  the 
persons  signing  the  bond  should  qualify  as  the  owners  of  property 
amountinf^  in  the  aggregate  to  $65,000.  The  sureties,  after  signing  the 
bond,  left  it  with  J.  and  D.,  with  the  understanding  between  them  and 
J.  and  D.  that  it  was  to  be  delivered  only  after  the  above-named  condi- 
tions had  been  performed.  The  principal,  however,  procured  the  bond 
from  J.  and  D.  m  violation  of  the  understanding,  and  presented  it  to 
the  board  of  supervisors  without  said  conditions  oeincr  performed,  who 
accepted  and  approved  it  without  any  knowledge  of  said  conditions,  and 
without  any  knowledge  that  it  had  ever  been  deposited  with  J.  and  D. 
for  any  purpose.  It  may  be  conceded,  however,  tnat  there  was  enough 
on  the  face  of  the  transaction  to  lead  the  board  to  the  inference  that  i£e 
sureties  expected  that  the  aggregate  amount  of  property  to  the  owner- 
ship of  which  the  sureties  would  qualify  would  be  larger  than  it  was,  or 
that  the  bond  would  not  be  accepted.  Held  that  the  sureties  could  not 
escape  liability  on  the  ground  that  the  bond  was  delivered  by  J.  and  D. 
in  violation  of  the  conditions,  since  J.  and  D.  were  their  agents,  and 
not  those  of  the  county;  nor  on  the  ground  that  the  board  had  notice  of 
the  fact  that  th^y  had  signed  upon  conditions  which  had  not  been  com- 
plied with.  (See  opinion  for  authorities  cited.)  Taylor  County  v,  King^ 
153. 

2.  On  pboxissobt  notb:  alteration  bt  obtaining  another  surbtt. 

H.,  deairing  to  borrow  money  of  G.,  procured  R.  to  sign  a  note  with 
him.  H.  presented  the  note  so  signed  to  G.,  but  he  refused  to  accept 
the  same.  H.  then  procured  F.  to  sign  the  note  also,  and  G.  then 
accepted  it.  Held  that  there  was  no  contract  before  the  acceptance  of 
the  note,  and  hence  no  change  of  the  conixact  of  R.  by  the  procuring 
of  F.'s  signature;  and  that  R.  could  not  escape  liability  on  that  ground. 
Graham  v,  Rush^  451. 

3.  Notice  to  creditor  to  sue:  inboltbnct  of  frincbpai..    One  of  the 

sureties  on  the  note  in  suit  served  notice  on  the  holder,  under  §  2108  of 
the  Code,  to  bring  suit  thereon,  or  to  allow  him  so  to  do,  but  the  holder 
refused,  and  the  court  discharged  the  surety  and  rendered  judgment  for 
costs  against  the  holder.  To  this  the  holder  objected  on  the  ground 
that  the  maker  was  already  insolvent  at  the  time  the  notice  was  served, 
and  that  an  action  against  him  would  have  availed  nothing.  But  held 
that  this  objection  wdus  not  sustained  by  the  evidence,  which  only  showed 
that  the  maker  was  insolvent  (U  a  time  prior  to  the  giving  of  such 
notice.    Id, 

See  Guaranty,  1;  Guabdian*  1-7. 

SWAMP  LANDS. 

See  Taxation*  4. 

TAXATION. 

1.  A88K88NLBNT:  PENALTY  FOR  REFUSING  TO  MAKE  OATH  TO  INYBNTOBY. 

A  tax-payer  cannot  be  made  liable  to  the  penal^  prescribed  by  §  824  of 
the  Code,  for  refusing  to  make  oath  or  afiBrmation  to  the  inventoiy  of 
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hi-i  taxable  property,  unless  it  is  showa  that,  before  the  oath  or  affirma- 
tion was  demanded  by  the  assessor,  the  latter  informed  him  of  the  valu- 
ation put  upon  his  property,  and  of  his  right  to  appear  before  the  board 
of  eqaalizauon  for  a  change  of  the  assessment,  if  he  felt  aggrieved 
thert^by,  as  required  by  §  2,  Chap.  109,  Laws  of  1880.  Marion  County 
f>,  Oalvint  18. 

2.  Exemption  ov  tsnacrb  lots  nx  citibs:  ooKSTrrarcONALiTT.    Sec- 

tion 4  of  chapter  47  of  the  Laws  of  1876,  as  amended  by  §  5  of  chapter 
169  of  the  Laws  of  1873,  exempting?  from  municipal  taxation  lots  of  more 
than  ten  acres  included  within  territory  annexea  to  a  city  or  town  under 
the  chapter  firdt  above  named,  while  subjecting  lots  of  ten  acres  or  less 
to  taxation  for  municipal  purposes,  is  not  repugnant  to  Art.  1,  §  6  of  the 
constitution  of  Iowa,  providing  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation;  and  that  the  general  assembly  shall  not  grant 
to  any  citizen  or  class  of  citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens.  Leicht  v.  City 
of  Burlington^  29. 

3.  School  tax:  lkyv  aftbr  prbscribbd   tiscb:  void:  injunction. 

Under  §  1788  of  the  Code,  which  provides  that  ''no  tax  shall  be  levied 
by  the  board  after  the  third  Monday  in  May,*'  held  that  a  tax  levied  by 
the  board  of  the  defendant  school  district  after  that  data  was  void,  and 
that  irs  collection  was  properly  restrained  by  injunction;  and  the  fact 
that  the  tax  mu3t  aUo  be  levied  by  the  board  of  supervisors  (Code  § 
1777}  makes  no  difference.  Standard  Coal  Co,  v.  Ind,  Dist  of  Angwtf 
304. 

4.  Indb3IN[TT  swamp  lands.     Prior  to  1870,  indemnity  swamp  lands 

belongin(<  to  a  county  were  not  taxable,  and  tax  deeds  based  on  the  sale 
of  such  lands  for  t.ixes  levied  before  that  time  are  void,  (dee  cases  cited 
in  opinion.)    Callanan  v,  Wayne  County ,  709. 

5.  Plagb  of  rbsidbncb  of  unscabribd  HAN.    Upon  consideration  of  the 

evidence  in  ibis  ci8  3.  (see  opinion.)  held  that  the  residence  of  piamtiff 
(an  unmarried  min)  for  the  purposes  of  taxation  wa?  not  whe'e  certain 
of  his  trunks  and  cbthinqr  w>3re  kept,  buc  in  the  county  where  he  spent 
nearly  all  his  tim^i.  and  wh^ire  his  interests  were,  and  where  he  allowed 
himself  to  be  assessed  tor  a  smill  amount  of  his  personal  property  with- 
out objection.    King  v.  Parker,  Ihl. 

6.  Board  of  BQUALiZATroN:  jurisdiction:  burdbn  of  proof.    In  an 

action  to  cancel  an  a^se^sment  made  bv  the  board  of  equalization  of  a 
city,  on  the  ground  that  the  board  had  no  jurisdiction  to  make  it,  the 
burden  was  on  the  plaintiff  to  prove  the  facts  showing  want  of  jurisdic- 
tion.   Id, 

7.  Incrbasbbt  board  of  bqualization:  want  of  bvidbnob:  plbad- 

ING.  In  such  action,  if  it  was  competent  to  raise  the  objection  that 
the  board  increased  plaintiff  *s  assessment  of  moneys  anl  credits  in  the 
fac*^  of  undisputed  evidence  that  he  did  not  have  the  moneys  and  credits 
on  which  the  assessment  was  b:ised,  held  that  it  was  necessary  for  him 
to  distinctly  aver  that  fact  in  his  petition;  and  that  such  fact  was  nob 
averred  by  the  statement  that  the  board  had  increased  his  assessment 
**  without  any  fd^t  on  which  to  act/'  when  the  words  were  used  in  such 
a  connection  that  they  would  naturallv  be  understood  to  refer  exclusively 
to  the  evidence  in  relation  to  his  residence  in  the  county.    Id, 

8.  -:  ADDING  OTHBR  PROFBRTT.  The  board  of  equalization  of  a  city 
has  authority,  under  ^  830  of  the  Oode,  not  only  to  increase  the  assessed 
value  of  a  tix- payers  property  a^se^sei  b/  the  assessor,  but  to  add 
other  property  thereto,  and  assess  the  same.    Id, 

9.  ■;  — — :  NOTiCB  and  btidbncb:  plb\ding  and  proof.  Where 
the  action  of  a  boArd  of  equalization  of  a  city,  in  adding  to  plaintiff 's 
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assessable  personal  properly,  was  soafl^ht  to  be  set  aside,  held  that  the 
objection  that  the  board  acted  without  notice  to  plaintiff  could  not  be 
raised  unless  pleaded,  and  that  plaintiff  had  the  burden  to  prove  his 
allegation  that  the  board  acted  without  evidence.    Id, 

See  Railroads,  86, 37. 

TAX  SALE  AND  DEED. 

1.  For  taxes  not  carried  forward:  deed  yoidablr  onlt:  LnoTA- 

TroN  OP  ACTION.  While  a  sale  of  land  for  delinquent  taxes  of  preced- 
ing years,  not  carried  forward  on  the  tax  books,  as  recjuired  by  Code,  § 
845,  is  invalid,  (Gardner  v.  Early ^  69  Iowa,  42.)  yet  it  is  not  void,  and 
the  owner  of  the  patent  title  cannot  question  it  five  years  after  it  has 
been  executed  and  recorded.  (See  opinion  for  cases  followed,  in  prin- 
ciple, and  for  cases  distinguished.)    Griffin  v.  Bruce,  126. 

2.  Notice  to  redeem:  person  in  possession:  landlord  and  tenant. 

Land  sold  for  taxes  was  taxed  to  R.  when  notice  to  redeem  was  given 
to  him,  which  was  in  November.  The  land  had  been  leased  on  the 
shares  by  plaintiff  to  R.,  and  R.  had  surrendered  possession  to  plaintiff, 
accordmg  to  the  terms  of  his  lease,  in  September,  before  the  notice  was 
served.  A  f)ortion  of  plaintiff's  share  of  the  com  was  lefl  on  the  land, 
either  standing  or  in  cribs;  and,  if  anything  belonging  to  R.  was  letlt 
on  the  land,  it  was  with  plaintiff's  consent.  No  notice  to  redeem  was  served 
on  plaintiff.  Held  that  plamtiff  was  in  the  actual  possession  of  the 
land  when  the  notice  was  given,  though  he  did  not  live  on  it,  and  had 
no  one  there  to  represent  him,  and  that  a  tax  deed,  without  notice  to 

him,  did  not  cut  ou  his  right  to  redeem.     Whities  v.  Faraons,  VST. 

» 

3.  Action  to  redeem:  pleading  depective  notice.    In  an  action  to 

redeem  from  a  tax  deed,  plaintiff'  relied  on  the  fact  that  he  was  in  pos- 
session of  the  land,  and  that  notice  to  redeem  was  not  served  on  him, 
but  he  failed  to  so  allege  in  his  petition.  He  did.  however,  so  allege  in 
his  answer  to  defendant's  cross- petition.  Held  that  this  was  suffiaient 
to  entitle  him  to  offer  proof  in  support  of  these  averments.    Id, 

4.  For  part  of  taxes:  redemption:  title  to  redemption  money. 

Defendant  and  L.  were  owners,  as  tenants  in  common,  of  certain  land 
in  the  plaintiff  county,  on  which  taxes  were  delinquent  to  the  amount 
of  S500.  rhe  land  was  sold  for  the  taxes,  and  L.  bid  it  off  for  f  27. 
He  then  conveve'i  tiis  interest  in  the  land,  and  a««8igned  his  certificate 
of  purchase  at  ta^  sale,  to  defendant,  who  afterwords,  as  owner  of  the 
land,  redeem  ?d  it  by  paying  to  the  auditor,  not  only  the  amount  bid  by 
L.,  but  also  the  amount  of  taxes  due,  but  not  realized,  at  the  sale.  He 
then,  as  the  bolder  of  the  certificate,  received  from  the  aaditor  the 
money  thus  p  lid  in  redemption.  Held  that  the  money  so  n^ceived,  in 
excess  of  the  amount  of  the  certificate,  belonged  to  the  county,  and 
was  wrongfully  paid  to  defendant,  and  that,  in  an  action  to  recover  it, 
defendant  coud  not  be  heard  to  claim  that  the  sale  and  certificate  to  L., 
as  one  of  the  tenants  in  common,  were  void,  and  that  his  transaction 
with  the  auditor  wa^i  not  a  red'^mption,  but  only  a  surrender  of  the  cer- 
tificate.   Emmet  County  v.  Griffin,  163. 

5.  Pauper's  l.\nd:  redkmptcon  by  count v,  without  patmekt.  not 

VALID.  Land  belonging  to  ai  inmiti  of  th'3  county  poor-house  was 
sold  for  taxes,  and  notice  of  tne  expiration  of  the  time  for  redemption 
was  duly  given.  Before  that  time  had  expired,  the  county  supervisors 
directed  the  auditor  to  draw  a  warrant  on  the  treasurer  for  enough  to 
redeem  the  land,  and  therewith  tD  redeem  it.  The  auditor  did  not 
draw  such  warrant  until  after  the  time  for  redemption  had  expired,  but 
before  Uia.t  time  he  issued  a  certificate  of  redemption  to  the  county,  and 
afterwards  the  p.iuper  convoyed  the  land  to  the  county.    Waiving  the 
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qaestion  whether  the  county  had  the  right  to  redeem,  held  ihat  no 
redemption  was  made,  because  no  money  was  paid  to  the  auditor  until 
after  tne  time  for  redemption  had  expired,  when  he  was  not  authonzed 
to  receive  it,  and  that  the  certificate  of  redemption  was  properly  set 
aside  in  equity  as  invalid.    Reeves  0.  Bremer  County,  165. 

6.  Notigbtoredbbm:  mistake  in  spbllinoitajcb:  bambsoukd.  Where 
a  notice  to  redeem  from  a  tax  sale  was  directed  to  "  Corless ''  instead  of 
*'  Corlis,''  the  person  to  whom  the  land  was  taxed,  held  that  the  variance 
was  immaterial,  as  the  sound  of  the  two  names  is  the  same.  Nyeum  v. 
Raymond^  224. 

7.  :  APPID AVIT  OP  SBRVICB:  NEWSPAPER  "PUBLIAHBD"  IN  COUNTY. 

The  statute  (Ck)de,  g  894)  provides  that  service  of  notice  to  redeem  from 
a  tax  sale  may  be  made  **  by  publishing  the  same  in  some  newspap'^r 
printed  in  the  connty  in  which  the  land  is  situated.**  Held  that  an  affi- 
davit of  the  public  ition  of  such  notice  in  a  ■nFiwvpdip^t  published  m  the 
proper  county  was  sufficient, — ''published'*  being  equivalent  to 
**  printed/*  as  used  in  the  statute.    Id, 

8.  Ihpbrpect  notice  to  rbdbbm:  sbrvigb  on  wronq  partt:   lim- 

itation OP  ACTION  TO  RBDBBBf.  In  au  actiou  to  redeem  eighty  acres 
of  land  from  a  tax  sale  and  deed,  it  appeared  that  the  notice  of  expira- 
tion of  time  of  redemption,  which  was  served  by  publication,  descnbed 
only  two  and  one-half  acres  of  the  land,  and  that  it  was  addressed  to 
James  T.  Wilson,  while  the  name  of  the  plaintiff,  who  was  in  possession 
at  the  time,  was  .1.  D.  Wilson.  Held  that  a  deed  made  upon  such  notice 
did  not  cut  off  plaintiff's  right  to  redeem,  and  did  not  cause  the  statute 
of  Limitations  to  run  aarainst  him.  ((Compare  Hillyer  v.  Farneman,  65 
Iowa,  227,  and  Slyfield  v.  Barnum,  71  Id.,  215.)  Wilson  v.  Russell, 
895. 

9.  Notice  TO  REDBBtf:  evidbncb  op  proop  op  service:  pRBSUMPTroN 

PROM  DEED.  At  the  time  the  notice  of  the  expiration  of  the  time  for 
redeeming  the  land  in  question  from  a  tax  sale  was  given,  it  was  taxed 
to  E.  S.  Baker,  a  non-resident  of  the  county.  After  the  treasurer's 
deed  was  issued,  no  affidavit  made  by  the  holder  of  th^  tax  sale  certifi- 
cate, his  agent  or  atcofney,  showing  service  of  th^  notice  upon  said 
Baker,  nor  any  record  thereof,  was  found  in  the  treasurer*s  office,  but 
an  affidavit  of  the  publisher  of  a  newspaper  was  found  on  file,  showing 
the  publication  of  a  notice  addressed  to  H.  Baker.  On  the  trial  of  this 
action  to  set  aside  the  deed,  there  was  direct  and  positive  testimony, 
supported  by  corroborating  evidence,  to  the  effect  that  the  affidavit  of 
the  holder  of  the  certificate  was  filed,  making  due  proof  that  E.  S. 
Baker  was  personally  served  with  a  sufficient  notice  in  the  county,  while 
on  or  near  the  land.  Held  that,  under  Code,  §  897,  the  deed  itself 
mised  a  presumption  of  due  service,  and  proof  of  service,  of  such  notice, 
and  that,  if  the  absence  firom  the  record  in  the  treasurer's  office  of  any 
proof  of  such  service  is  to  be  regarded  as  evidence  tending  to  negative 
the  presumption  ari-ting  tram  the  deed,  such  evidence  was  overcome  by 
the  testimony  of  service  above  referred  to.     Baker  v,  Crabb,  412. 

10.  :  ;  COPY  OP  appidavit  op  service:  trba8urbr*8  rec- 
ord wanting.  While  the  statute.  Code,  §  894,  provides  that  the  affi- 
davit of  service  of  notice  to  redeem  from  a  tax  sale  shall  be  filed  and 
entered  of  record  in  the  treasurer's  office,  a  failure  of  the  treasurer  to  so 
enter  it  will  not  defeat  the  tax  deed  issued  upon  such  proof  of  service; 
and  where  the  affidavit  it^ielf  is  also  missing  from  the  office,  the  fact  of 
filing  it  may  be  proved  by  parol,  and  the  contents  of  it,  as  of  any  other 
lost  paper,  maybe  shown  by  a  proved  copy;  and  such  proof,  taken  in 
connection  with  the  presumption  arising  from  the  deed  itself,  (see 
Fuller  V.  Artnstrotuf,  «58  Iowa,  683,)  is  held  to  support  the  tax  deed 
assailed  in  thi^  case.    Id, 
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11.  Sale  to  MOBTOAOBe:  debi>  invalid  as  AaAnrST  purchabeh  under 
KOBTa.M}B.  The  holder  of  a  first  mortgasre  on  land  bid  in  the  land  at 
tax  sale.  Afterwards  he  foreclosed  his  mortgage  and  assigned  hi?  judg- 
ment to  plaintiti'  who  caused  the  land  to  be  sold  thereunder,  an'd  him- 
self became  the  purchaser,  and  in  due  time  the  sheriff  executed  to  him 
a  deed  therefor.  The  defendant  herein  became  the  owner  of  the  cer- 
tificate of  purchase  at  tax  sale  by  asaienment  from  the  mortgagee,  and 
thereon  a  treasurer's  deed  was  issuea  to  him.  Held  that  neither  the 
mortgagee  nor  one  claiming  under  him  could  thus,  by  means  of  a  tax 
deed,  defeat  the  title  of  the  mortgagor,  or  of  the  purch&^er  under  the 
mortgage.  {Fair  v.  Brown  40  Iowa,  209,  and  GarretUon  v,  Seofield,  44 
Id.,  35,  followed  in  principle.)    Eck  v,  Swennumsan,  428. 

12.  Who  hay  not  question.  Plaintiff  sought  to  set  aside  as  void  certain 
tax  dee  is,  on  the  ground  that  the  notice  of  the  expiration  of  th<^  time 
for  redemption  had  not  been  given;  but,  conceding  that  he  was  the 
owner  of  the  land  at  the  time  of  the  sale,  and  was,  so  far  as  that  point 
is  concerned,  entitled  to  (|uestion  the  validity  of  the  deeds,  yet,  as  he  had 
not,  as  such  owner,  paid  the  subsequent  taxes  on  the  land,  which  the 
holder  of  the  deeds  had  not  paid,  he  was,  on  that  account,  disentitled 
to  question  the  validity  of  the  tax  deeds,  under  §  897  of  the  Code; 
CAaams  t>.  Snotv,  65  Iowa,  435,  distinguished;)  and  that  an  offer  to  pay 
such  taxes  upon  his  right  to  redeem  being  established  was  not  not  suffi- 
cient. Also,  that  the  provision  is  for  the  benefit  of  the  state,  and  tkit 
the  objection  might  be  raised  by  the  holder  of  the  tax  titles,  though  he 
was  not  prejudiced  by  the  non-payment  of  the  taxes.  Maxwell  v. 
Palmer^  595. 

13.  Who  mat  question:  parscA  facie  patent  title  sufficient.  While 
\  under  §  897  of  the  Code  no  one  is  permitted  to  question  a  tax  title  unless 
^                               he  shows  that  he,  or  one  under  whom  he  claims,  had  title  at  the  time  of 

the  tax  sale,  yet,  where  a  county  claimed  to  have  such  title  by  patent 
from  the  United  States  to  the  state,  and  from  the  state  to  it,  held  that 
the  patent  from  the  state  to  it  was  prima  facie  evidence  of  its  title, 
and  sufficient  for  the  purpose  of  enabling  it  to  question  the  tax  title, 
and  that  evidence  of  the  patent  from  the  United  States  to  the  state  was 
not  necessary.  (Compare  Hintrager  v,  Kiene,  62  Iowa,  605.)  Callanan 
V,  Wayne  County ^  709. 

See  Tax  Title. 

TAX  TITLE. 

1.  Cannot  be  acquired  bt  junior  mortoagee  to  defeat  senior 
!  mortoaor.    The  holder  of  a  junior  mortgage,  even  after  he  has  gone 

into  possession  under  a  foreclosure  sale,  cannot  acquire  a  tax  title  in  his 

own  name,  or  in  the  name  of  another  person  for  his  use,  benefit  or 
[  advantage,  and  thereby  defeat  the  lien  of  the  senior  mortgage.    And 

\  under  the  peculiar  facts  of  this  case,  (fully  set  out  in  the  opinion,)  held 

that  the  tax  title  held  by  A.  was  in  truth  held  for  the  use  and  benefit  of 
f  S.,  a  junior  mortgagee  in  possession,  and  that  the  same  should  be  set 

aside  in  equity  at  the  suit  of  the  senior  mortgagees,  and  th^  allowed  to 

to  redeem.    Frank  v.  Arnold,  370. 

2.  Fraudulent  combination  of  bidders.  Where  there  is  a  fraudulent 
combination  of  bidders  at  a  sale  of  Und  for  taxes,  and  an  agreement 
that  they  shall  bid  in  turns,  so  as  to  avoid  competition,  a  treasurer's 
deed  for  land  bid  off  without  competition  under  such  agreement  will  be 
set  aside  as  fraudulent.    Id, 

See  Tax  Sale  and  Deed. 
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TELEGRAPHS. 

1.  Dblatbd  hbssage:  action  bt  undisclosbd  principal.    Plaintiff  had 

a  law-suit  peadinf^  in  Nebraska,  in  the  prosecution  of  which  she  had 
employed  an  attorney  in  that  state,  and  also  an  attorney  at  the  place  of 
her  residence  in  Iowa.  The  attorney  in  Nebraska  sent  a  messaf^e  by  the 
defendant  company  to  the  attorney  in  Iowa,  in  relation  to  the  law-suit, 
bat  it  was  not  delivered  until  the  third  day  after  it  was  received,  and  by 
such  delay  plaintiff  was  dama^d.  Held  that  she  could  recover  as  the 
undisclosed  principal  of  the  parties  by  and  to  whom  the  message  was 
sent,  and  with  whom  alone  the  company  had  contracted;  but  that  the 
company  might  set  up  as  a  defense  any  fact  which  occurred  prior  to  the 
disclosure  of  the  principal,  and  which  would  have  been  a  good  defense 
had  the  suit  been  brought  in  the  name  of  the  agent.  (See  cases  cited  in 
opinion.)    Harkness  v,  W,  U,  Tel,  Co,t  190. 

2.  :  NBOLiaENCB:  burdbn  of  proof.    Where  a  telegram  is  not 

delivered  until  three  days  after  its  receipt,  the  court  trying  an  action 
for  damages  is  justified  in  finding  that  the  company  was  negligent,  in 
the  absence  of  any  evidence  excusing  the  delay.    Id, 

3.  :  CONTRACT  LIMITING  LiABiLiTT.    A  telegraph  company  may 

by  contract  restrict  its  liability,  but  it  cannot  contract  against  its  own 
negligence  in  failing  to  transmit  and  deliver  a  message.  (Compare 
Stoeatland  v.  III.  dt  Miss.  Tel,  Co,,  27  Iowa,  433,  and  ManoilU  v.  W, 
U.  Tel.  Co.,  37  Id.,  214.)    Id, 

TENDER. 

1.  Must  bb  without  conditions.  A  tender,  to  be  good,  mnst  be  without 
conditions;  and  so  an  offer  of  a  suffi'iient  sum  in  settlement  of  one  claim 
is  not  a  tender,  when  it  is  made  conditional  upon  the  acceptance  of  an 
offer  of  an  insufficient  sum  m  settlement  of  another  claim, — the  whole 
sum  offered  not  being  sutticient  to  cover  both  claims,' as  afterwards 
determined  by  a  jury.    Skuck  t.  Chicago,  R,  /.  dt  P,  R'y  Co.,  333. 

TITLE. 
See  Adyebsb  Possbssion,  1, 2;  Public  Lands,  1,  2;  Tax  Titlb,  1,2. 

TOWNSHIP  TRUSTEES. 
See  DiTCHBs,  1,  2;  Paupbrs,  1,  2. 

TRIAL. 
See  Jury  Trial,  1. 

TRUSTS. 

1.  Unkambd  bbnbficiart:  titlb  to  land:  libn  of  judombnt  aoainst 
trustbb.  Where  one  to  whom  land  has  been  conveyed  as  trustee,  with- 
out naming  the  beneticlary,  acknowledges  the  trust,  and  that  he  holds 
the  title  for  the  benefit  of  another,  the  title  will  vest  in  him  as  trustee, 
and  not  in  his  own  right,  and  a  judgmen*;  against  him  personally  will 
not  be  a  lien  on  the  land.  (Compare  Sleeper  v.  Iselin,  62  lowai^  583.) 
Boardman  v.  Willard,  20. 

ULTRA  VIRE3, 
See  Agricultural  Societibs,  1;  Citibs  and  Towns,  1,  2. 
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VENDOR  AND  VENDEE. 

1.  Good  faith:  notiob:  bquitt.    K.  held  the  legal  tifcle  to  520  aonsof 

land  worth  $5  per  acre,  rat  ne  was  only  the  trustee  of  V.,  who  hola  tue 
equitable  title.  The  eqaitable  title  was  tiansmitted  by  several  convey- 
ances to  plaintiff.  K.  conveyed  the  legal  title  to  L.,  by  a  quitclaim  deea, 
for  $60,  upon  the  false  representation  by  L.  that  he  needed  the  quit- 
claim to  perfect  a  title  which  he  already  had.  L.  conveyed  to  VV.,  but 
W.  knew  that  L.  had  paid  only  $60  for  the  land.  W .  conveyed  to 
defendant,  but  defendant,  in  an  action  by  plaintiff  to  quiet  the  title, 
introduced  no  evidence  as  to  the  good  faith  of  his  purchase.    Held 

(1)  That  L.  was  not  a  good  faith  purchaser. 

(2)  That  W.  was  not  a  good  faith  purchaser,  because  his  knowledge 
of  the  inadequate  con.'^iderdtion  paid  by  L.  for  the  land  charged  him 
with  the  duty  of  inquiring  into  the  good  faith  of  L/s  purchase,  and 
with  knowledge  of  the  facts  which  such  inquiry  would  have  dis- 
closed. 

(3)  That  the  burden  was  on  defendant  to  show  that  he  was  a  good 
faith  purchaser,  and  that,  he  having  Mled  to  do  so,  the  title  was 
properly  quieted  in  plaintiff.    Hume  v,  Franzen^  25. 

2.  Vendor's  ltbn  in  pahol  only:  defeated  bt  assionmbitt  fob  bene- 

fit OF  CREDITORS,  ihc  policy  of  the  statute  (Jode,  g  1940)  is  that  a 
vendor's  lien  existing  only  m  parol  is  not  an  equity  in  the  land  after  it 
had  been  conveyed,  and  it  is  immaterial  whether  the  purchaser  of  the 
vendee  has  notice  of  the  lien  or  not;  (Roteh  v,  Husaey,  52  Iowa,  69i;) 
and  an  assignment  for  the  benefit  of  creditors  b^  the  vendee  is  a  con- 
veyance of  the  land,  within  the  meaning  of  said  section,  (Roberts  v, 
Austin^  26  Iowa,  816.)  and  defeats  the  vendor's  lien.  ( Warner  v.  Jame" 
son,  52  Iowa,  70,  distinguished.)    Prowty  v,  Clark,  55. 

3.  Parol  aorebhent  by  vendor  as  to  boundary:  notice.  A  parol 

agreement  a«i  to  the  boundary  line  between  two  divisions  of  a  tract  of 
land  is  not  binding  on  a  grantee  of  one  of  the  divisions,  who  has  no 
notice  thereof,  and  whose  deed  includes  a  strip  of  land  lying  beyond 
such  parol  boundary.     Weinig  v.  Holcotnb,  143. 

4.  Bad- FAITH  purchaser:  notice  of  equitable  title:  inadequate 

consideration.  Ak  entered  land  and  sold  it  to  B.,  but  no  conveyance 
was  recorded.  B.  conveyed  to  C,  and  the  deed  was  on  record.  After 
this  A.  conveyed  the  same  land,  worth  about  $2,000,  to  D.,  for  about  $25, 
and  D.  conveyed  to  E.  Both  D.  and  E.  knew  that  the  record  showed  a 
conveyance  from  B.  to  C,  and  E.  also  knew  C,  either  personally  or  by 
reputation.  Held  that  both  D.  and  E.  had  knowledge  of  such  facts  as 
to  put  them  on  inquiry  as  to  C.'s  title,  and  that  they  could  not  in  ei|uity 
be  regarded  as  good-faith  purchasers.    Dillon  v.  Shugar,  434. 

5.  Mortgage  by  bad-faith  purchaser:  notice  to  mortgagee:  fore- 

closure: subrogation.  In  such  case  E.  gave  to  D.  his  notes  for  the 
purcha<(e-m'^ney,  secured  by  mortgage  on  the  land,  and  D.  sold  and 
mdorsed  t^em  to  S.,  who  had  had  the  deed  from  A.  to  D.  in  his  hands, 
sho^vii  23'  the  inadequate  consideration  paid  by  D.  for  the  land;  but  at 
thai  time  S.  had  no  interest  in  the  land,  and  did  not  expect  to  have  any, 
and  he  did  not  notice  the  contents  of  the  deed.  Held  that  S.  was  not 
thereby  charged  with  notice  of  any  want  of  equity  in  the  title  which 
secured  the  notes  purchased  by  him.  But  that,  since  D.  and  E.  were 
not  innocent  purchasers,  it  was  their  duty  to  pay  S.  and  relieve  the  land; 
that  S.  was  entitled  to  jadcfmeni  against  them  accordingly,  and  also  to 
a  decree  of  foreclo4at*e  against  the  land,  but  that  th<^  land  should  not  be 
sold  until  the  property  of  D.  and  £.  should  be  exhausted ;  and  that. 


INDEX.  85 


O 


npon  the  payment  of  S.  by  tbe  owners  of  the  land,  either  voluntarily  or 
by  sale  on  execution,  they  should  be  subrogated  to  iS/s  rights  against 
D.andE.    Id. 

6.  NoTICB:    POS8B9SIOK    AFTBB    BBCOBDBD    COmTBTANCB:    F0BBCL08URB 

OF  mortoaob:  pabtibs:  bbdb5Iption.  The  rule  that  possession  of 
real  estate  is  notice  to  all  the  world  of  the  rights  of  the  possessor  does 
not  apply  where  the  possession  is  continuous  after  a  full  conveyance  by 
the  person  in  possession,  and  the  recording  of  such  conveyance.  (Com- 
pare Koon  V,  Tramelf  71  Iowa,  132.)  And  so,  where  such  conveyance, 
absolute  upon  its  face,  was  based  upon  an  oral  agreement  to  reconvey 
upon  certain  conditions,  which  were  afterwards  complied  with,  and  a 
reconveyance  made  accordingly,  which,  however,  was  not  recorded,  and 
the  grantee  in  the  first  conveyance  mortgaged  the  land  while  the  record 
title  was  perfect  in  him,  held  that  the  grantee  in  the  reconveyance  was 
not  a  necessary  party  to  the  foreclosure  of  the  mortgage,  and  had  no 
right  in  equity,  on  account  of  the  fact  that  she  was  not  made  a  party,  to 
redeem  from  the  purchaser  at  the  foreclosure  sale.  Sprague  v.  White, 
670. 

7.  :  USPBNDBNS:  WHBZr  NOT  APPUOABLB:  P0BCBA8BB  AT  FORB- 

CLOSURB  8ALB.  Scction  2628  of  the  Code,  providing  that  when  a  peti- 
tion has  been  filed  affecting  real  estate  it  is  notice  to  third  persons  of 
plaintiff  *s  rights,  etc.,  applies  only  in  cases  when,  pending  the  action, 
a  third  person  deals  with  reference  to  the  subject-matter  with  a  party  to 
the  action.  (Compare  Parsons  r.  Hofft,  24  Iowa,  154.)  And  where,  at 
the  time  of  the  foreclosure  of  a  mortgii^,  an  action  involving  the  land 
was  pending  between  parties  who  both  claimed  under  the  mortgagor, 
and  one  of  these  parties  was  made  a  defendant  to  the  foreclosure,  but 
the  other  was  not,  Md  that  the  pendency  of  the  action  was  not  notice 
to  the  mortgagee  of  the  interest  of  such  other  partv  in  the  land,  and 
that  a  purchaser  at  the  foreclosure  sale  took  the  land,  unincumbered  by 
any  such  interest.    Id, 

8.  FaLSB  BBPBBSBirrATIOirS  AND  wakrantt:  knowlbdob  immatbrial. 

In  an  action  for  false  representations  and  breach  of  warranty  as  to  the 
(quality  of  land  purchased,  where  there  was  evidence  to  support  the  find- 
inflT  that  defendant  represented  and  warranted  the  lands  to  be  of  a  cer- 
tam  quality  and  location,  and  that  the  same  were  false,  and  made  with 
the  intention  to  deceive  and  swindle  plaintiff,  held  that  it  was  not  neces- 
sary to  a  recovery  to  prove  also  that  plaintiff  knew  the  representations 
to  be  false,  as  such  knowledge  is  not  necessary  in  case  of  a  false  war- 
ranty. {Holmes  v.  Clarke,  10  Iowa,  423,  distinguished.)  Swayne  v. 
Waldo,  749. 

9.   :    BB80TSSI0N    AFTBB    PARTIAL  PERFOUMANCB.       In   SUCh  Case, 

where  the.  land  was  paid  for  by  a  stock  of  goods,  which  was  incumbered, 
and  defendant  afterward  paid  off  the  incumbrance,  and  plaintiff  tendered 
back  tiie  land,  but  did  not  tender  the  amount  paid  in  discharge  of  the 
incumbrance  on  the  goods,  held  that  there  could  be  no  rescission  of  the 
contract,  but  that  plaintiff's  remedy  was  to  keep  the  land  and  to 
recover  damages  equal  to  the  difference  between  the  price  at  which  he 
took  it  and  what  it  was  actually  worth.  (Compare  Moore  v.  Bare,  11 
Iowa,  198,  and  Gates  v.  Reynolds,  18  Id.,  1.)    Id, 

See  Dbbd;  Fbaudulbnt  (Tonybtanob. 

VENUE. 
1.  Changb  of.    See  Criminal  Law,  5. 


/ 
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VERDICT. 

1.  In  excess  of  pla.inttff'8  claim:  set  aside.    A  verdict  which  allaws 

more  for  certain  items  of  property  than  plaintiff  claims  in  his  petition 
should  be  set  aside.    Harwich  v.  Weddington,  dOO. 

2.  GONTRABT  TO  INSTRUCTIONS:  SET  ASIDE.    The  instructions  of  the  court, 

whether  right  or  wronj?,  are  the  law  of  the  case  for  the  jury,  and  if  their 
▼erdict  is  contrary  to  the  instructions,  when  considered  in  the  lif^ht  of 
the  evidence,  it  must  be  set  aside.  (See  opinion  for  example.)  Waif  v. 
Chicago,  R.  L  dt  P.  R'y  Co.,  463. 

3.  Evidence  to  support.    See  Practice  in  Supreme  Court,  16-18. 

See  Conversion,  2;  Practice  and  Procedure,  6, 

WARRANTY. 
See  Sales,  2, 12;  Vendor  and  Vendee,  8. 

WATER  AND  WATERCOURSES. 

1.  Surface-water:  diversion  bt  ditches:  no  damage  to  owner  of 
land  below.  Where  the -owner  of  land  collects  the  surface-water  on 
his  land  by  means  of  ditches,  but  does  not  thereby  discharge  the  water 
upon  tl^  land  below  him  at  a  different  place  or  in  a  greater  quantity 
.  than  b^ore  the  ditches  were  made,  the  owner  of  the  lower  land  cannot 
Be  damaged  either  in  his  laud  or  his  crops,  and  hence  cannot  recover. 
Dorrv,  Simeraot^  89. 

WILLS. 

1.  Bequest  to  wife:  whether  in  lieu  of  distributive  share  or  not. 

A  testator  made  bequests  as  follows:  "  First  I  give  and  bequeath  to 
my  beloved  wife  the  one-third  of  my  estate;"  and  then  follow  bequests 
of  different  sums  of  money  to  certain  named  children,  and  the  last  claase 
of  the  will  is  as  follows:  *'  Seventh.  I  give  and  bequeath  the  remainder 
of  my  estate  to  be  divided  equally  between  my  three  daughters."  The 
estate  consisted  wholly  of  personal  property.  Held  that,  since  the  will 
did  not  in  terms,  or  by  fair  imnlication,  show  an  intention  of  the  testa- 
tor to  deprive  his  wife  of  her  distributive  share  under  the  statute,  she 
was  not  required  to  elect  whether  she  would  take  under  the  will  or  under 
the  statute,  but  that  she  was  entitled  to  take  under  both.  (See  opinion 
for  authorities.)    In  re  Estate  of  Blaney,  113. 

2.  Devise  OF  homestead  to  heir:  failure  of  detisb  bt  blbction  of 

widow:  remedy.  A  testator  devised  to  his  wife  all  of  his  property 
for  life,  and  devised  his  homestead  to  plaintiff.  But  the  wife  refused 
to  take  under  the  wiU,  and  had  her  third  set  off  to  her  in  fee,  which 
included  the  homestead,  thus  defeating  the  devise  to  plaintiff^  Held 
that  the  devise  to  plaintiff  of  the  homestead  without  the  concurrence  of 
the  wife  was  void,  which  the  testator  must  be  presumed  to  have  known; 
and  that  it  must  therefore  be  further  presumed  that  it  was  his  inten- 
tion to  make  the  devise  of  the  homestead  contingent  upon  the  wife's 
consent,  but  that,  if  she  did  not  consent,  plaintiff  should  take  nothing; 
and  that  plaintiff  could  not  recover  the  value  of  the  homestead,  in  an 
action  as^inst  the  administrator  and  the  heirs,  out  of  the  residue  of  the 
estate  after  paying  all  legacies,  though  such  residue  was  ample  for  that 
purpose.    Oainer  v.  Gates,  149. 

3.  Interpretation:  parol  to  idesttift   benbficiart.    Where   the 

testatrix  devised  and  bequeathed  to  her  "  step-bon,  H.  S.,  Covert/'  cer- 
tain property,  but  she  had  no  step- son  whose  initials  were  fi.  S.,  but 
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had  a  step-son  named  John  Harvey  Covert,  who  was  asoally  called 
•*  Harve}',*'  ?usld  that  the  parol  evidence  of  the  scrivener  who  wrote  the 
will  was  admissible  to  show  that  she  directed  him  to  so  write  the  will 
as  to  ifi7Q  the  property  in  question  to  her  '*  step-son,  Harvej/*  and 
that  he  supposed  that  Harvey's  name  was  H.  S.»  and  so  wrote  it  in  the 
wiU.    Covert «.  Sebern^  564. 

4.  — :  iBRBCONcrLA.iiLB  RBPuaNANOT.  Where  there  is  an  irreconcil- 
able repaguancy  between  two  clauses  of  a  will,  the  last  of  the  clauses 
must  be  enforced,  as  being  the  latest  espression  of  the  testator's  intent, 
and  the  others  must  be  disregarded.  (See  authorities  cited  in  opinion.) 
Id, 

5. :  JURISDICTION  OF  PROBATB  COURT.  While  chanceiy  has  juris- 
diction of  cases  brought  for  the  sole  purpose  of  construing  and  interpret- 
ing wills,  it  is  not  so  far  exclusive  as  to  forbid  the  court  of  probate, 
when  called  upon  to  direct  a  distribution  of  the  property  according  to 
the  terms  of  the  will,  to  interpret  the  language  of  the  will,  in  order  to 
ascertain  the  purpose  of  the  testator.    Id, 
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